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SUPREME COURT, 


OCTOBER TERM, 1847. 


CROCKETT vs. MORRISON. 


1. An admission by a party to a suit that the suit must go against him, is not admissible against 
him. It is at most but an admission of law—and not an admission of facts alone. 


2. A possession of less than twenty years will prevail against a subsequent possession of less 
than twenty years, provided the former was under a claim of right and has not been aban 
doned. 


ERROR to St. Louis Circuit Court. 


Baices, for Plaintiff in error. 


Pox, for Defendant in error, 


Makes the following points in support of the judgment of the Circuit Court: 

1, Taking the instructions in the reverse order in which they were given and stand with the 
bill of exceptions, I maintain that the second instruction given by the court, which is in substance 
that the admissions of defendant, Morrison, as to his title to the Jot, were incompetent evidence, 
is,the unquestionable law applicable to the case. See stat. of Frauds; 15th Johnson’s Rep., 234» 
and 6 do., 21. 

2. Nor was the court below wrong in giving the first instruction prayed by defendant’s counsel. 
15 Wend., 171; 4 John. Rep. , 202; 4 Har. & McH., 72; 2 Roscoe on Real Actions, 581; (19 Law 
Library, 3rd series, 167;) 6 Cow. Rep., 751; 3 John. R., 269; 16 do., 314. - 

3. The court below was warranted by the law in this case in overruling defendant’s motion for 
anew trial. 


Napron, J., delivered the opinion of the Court. 


This was an action of ejectment by Crockett, to recover a lot of ground 
in St. Louis. The suit took place in May, 1845, and the defendant had 


a verdict and judgment. 99°76 4: 
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The plaintiff, to maintain his right to the possession, gave in evidence 
a copy of a deed from Hypolite Bolon to Francis, Edward and Lewis 
Bricknell, sons of Francis Bricknell, sr., dated August 22d, 1811, having 
first accounted for the loss of the original. The plaintiff also. produced 
a deed from Francis Bricknell, jr., to himself, conveying, in considera- 
tion of fifteen hundred dollars, the lot referred to in the deed from Bolon 
to himself and brothers, and all his real estate in the State of Missouri. 
This deed was dated 25th April, 1842. The plaintiff then introduced 
witnesses who knew Hypolite Bolon in 1810, and for several years after, 
and who stated that he was, during this acquaintance, in possession of 
the lot in controversy, and claimed it ashisown. He had been dead for - 
several years. The plaintiff also proved by a certificate from the parish 
register of births and baptisms of the Catholic church of St. Louis, that 
Francis, son of Francis Bricknell and Catharine Roi, his wife, was born 
29th June, 1805. 

One of the plaintiff’s witnesses testified, that on the day before the 
trial, he had a conversation with the defendant about this suit, and asked 
defendant if he was not going to the court house to see about the defence 
of the case; to which defendant replied, “no, that he did not intend to 
trouble himself about it; he supposed he should lose the case any how, 
and he should give himself no trouble about it.” 

On the cro§s-examination of another witness by defendant, the witness 
stated that he had often hauled lumber on the premises for George Mor- 
ton, and that Morton has had possession of the lot for twenty odd years; 
that he had often heard Morton say that he had bought the lot and paid 
for it, and had a good title to it. This witness ‘also stated that he had 
known Jean Baptiste Vieri in possession of the lot, but could not say 
positively whether before or after Bolon’s possession. Old man Bolon’s 
niece also lived on the lot at one time, and after Bolon lived tlfere; and 
Dr. Ablois possessed the lot after said niece. This was all the evidence, 
and at the instance of defendant, the court gave the following instruc- 
tions : 

“Unless the jury are satisfied from the evidence that Hypolite Bolon, 
and those claiming under him, had possession of the premises for twenty 
years previous to the possession thereof by George Morton, they will find 
for the defendant.” 

The court also instructed the jury, that the statements made by the 
witness in regard to the admissions made by the defendant, Morrison, as 
to his title to the lot, were incompetent evidence, and should be disre- 
garded. 
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Exceptions were taken to the opinions of the court, and the case brought 
here by writ of error. 

We will first consider the last instruction given by the court, in which 
the jury are directed to disregard the evidence of Morrison’s admissions 
relative to the expected result of the trial. 

If the statements or declarations of Morrison possess the character 
which this instruction would appear to attribute to them—if they be ad- 
missions illustrative of the possession or title of Morrison, they would be 
competent evidence. Where there is no title in the case, except such as 
may be deduced from possession, the declarations of a party in posses- 
sion are admissible as part of the res gestae to explain the character of 
that possession. Turner vs. Belden, 9-Mo. R., 797. It is also true, that 
a tenant’s declarations are inadmissible to affect a documental title, and 
that such testimony would be a plain violation of the statute of frauds. 
Jackson vs. Shearman, 6 J. R., 19; Jackson vs. McVey, 15 J. R., 234.— 
In this case, there was no documental title on either side, and the decla- 
rations of Morrison, who was in possession at the time they were made, 
if they can be construed as admissions relative to his possession of title, 
would be competent. But the declarations of Morrison, upon which this 
instruction was based, scarcely deserve the name of admissions. They 
seem rather to have been hasty and inconsiderate answers to questions 
which might have been thought impertinent. The conduct of the de- 
clarant in appearing by his counsel on the day succeeding the one on 
which the conversation took place, was calculated to give it this char- 
acter. Butif thc declarations were otherwise, and they expressed the de- 
liberate conviction of the defendant at the time they were made; they 
are still inadmissible. The admission is, “that the defendant should not 
attend court or pay any attention to his suit, as he was satisfied or sup- 
_ posed it would go against him.” Whatis this but an admission by a party 
of what the law is? It is not a mere admission of facts, for the result of 
the suit depended on questions of law as well as fact, and to admit that 
the suit must terminate unfavorably to the defendant, must be an admis- 
sion that the facts and the law arising on those facts were against him. 
It is well settled, that the admissions of a party in relation to a question 
of law, is noevidence. Such admissions do not make the law either one 
way or the other, and where the matter admitted involves a question of 
law as well as fact, it falls within this rule, and*is therefore incompetent 
proof. Polk’s lessees vs. Robertson, 1 Tenn. R., 463; Boston Hat Man. 
Co. vs. Messenger, 2 Pick., 223; Craig vs. Baker, Hardin’s R., 280; Le- 
force vs. Robertson, Littell’s Sel. Ca., 22. 
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The second instruction given by the court declared the law to be, that 
twenty ycars possession in Hypolite Bolon and those claiming under him, 
was necessary to sustain this action. 

As the action of ejectment is a possessory action, where no title ape 
pears on either side, a prior possession, though short of twenty years, 
will prevail over a subsequent possession which has not ripened into a 
title, provided the prior possession be under a claim of right and not vol- 
untarily abandoned. The reasons upon which this doctrine is based, are 
very clearly stated by Judge Kent in Smith vs. Lorillard, (10 John. R., 
355,) “That the first possession should in such cases be the better evi- 
dence of right, seems to be the just and necessary inference of law. The 
ejectment is a possessory action, and possession is always presumption of 
right, and it stands good until other and stronger evidence destroys that 
presumption. This presumption of right every possession of land has 
in the first instance, and after a continued possession of twenty years, 
under pretence or claim of right, the actual possession ripens into a right 
of possession which will toll an entry. But until the possession of the 
tenant has become so matured, it would seem to follow, that if the plain- 
tiff shows a prior possession, and upon which the defendant entered with- 
out its having been formally abandoned as derelict, the presumption 
which arose from the tenant’s possession is transferred to the prior pos- 
session of the plaintiff, and the tenant, to reeall that presumption, must 
show a still prior possession; and so the presumption may be removed 
from one side to the other, fofzes quoties, until one party or the other has 
shown a possession which cannot be overreached, or puts an end to the 
doctrine of presumptions founded on mere possession, by showing a reg- 
ular legal title or a right of possession.” 

This doctrine is recognized by the New York court, in a variety of 
cases. Jackson vs. Hazen, 2 John. R., 22; Jackson vs. Myers, 3 J. R., 
388; Jackson vs. Harden, 4 J. R., 202; Jackson vs. Rightmyse, 16 J. R., 
314; Jackson vs. Denn, 5 Cow. R., 200; Jackson vs. Walker, 7 Cow., 
637; Jackson vs. Wright, 15 Wend., 177. 

In all these cases, it will be foun’ that the defendants, against whom a 
recovery was permitted, were mere trespassers, and that they, or those © 
under whom they claimed, or from whom they obtained possession, en- 
tered upon the actual or constructive possession of the plaintiffs. 

The evidence on the record, in this case, is of the most meapre and 
unsatisfactory character. It was proved that Bolon was in possession in 
1810, under a claim of title, and that he continued in possession for sev- 
eral years, but how long is not stated. After Bolon, we next find his 
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niece in possession, but under what circumstances her possession was 
taken, or how long it continued, is not proved. The presumption must 
be, in the absence of all proof to the contrary, that it was a rightful pos- 
session, and therefore adverse. LaFranbiz vs. Jackson, 8 Cow., 614.— 
If a person be in possession of property, and nothing appears as to the 
character of that possession, the presumption is that he is the legal owner. 
Where title appears, the presumption is just the reverse, for then every 
presumption is,that the possession is held under the true owner and in sub- 
ordination tv his title. An adverse possession, in such cases, is never 
presumed, but must be proved. 
After the possession of Bolon’s niece, Dr. Ablois is found in possession; 
and the same presumption arises as to the character of his possession, 
for there is no proof of its character, nor of the length of time it con- 
tinued. After Dr. Ablois, George Morton was proved to be in posses- 
sion, under a claim of title, and his possession had continued for upwards 
of twenty years before the time of trial. The witness who spoke of 
Morton’s possession, was permitted to say, that he had been informed by 
Morton several times that he had bought and paid for the land and had a 
good title. This evidence, we suppose, was admitted for the purpose of 
showing that Morton’s possession was-adverse, and that he claimed title. 
There was no evidence to show whether the defendant held under Mor- 
_ton or was a trespasser upon Morton’s possession. 
It will be observed that there is no evidence whatever to connect the 


possession of Bolon with that of his niece, or any of the persons subse- 


quently found in possession of this lot. It does not appear whether the 
‘possession was vacant at the time the several entries were made, or whe- 
ther the several successive occupants were trespassers. In the absence 
of all proof on this subject, I am inclined to think that the legal pre- 
sumption would arise that there had been an abandonment by Bolon, and 
if the jury found the facts as I have stated them, the plaintiff could not 
recover. At all events, these facts would be evidence proper for the 
jury to consider, as evidence of abandonment. 

It is essential to sustain the action of ejectment that the plaintiff should 
have a right of entry. Where the plaintiff has a documental title, or a 
title growing out of an actual adverse possession for twenty years, this 
right of entry cannot be tolled except by the bar of the statute of limita- 
tions. By the common law, a right of entry would be taken away by 
descent, by discontinuance, by fine and non-claim, as well as by an ad- 
verse possession of twenty years. But these doctrines, I apprehend, are 
obsolete-and inapplicable to cur laws. Where the plaintiff relies on pos- 
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session alone, this right of entry may be lost otherwise than by the bar 
of the statute. The plaintiff must recover on the strength of his own 
title, and it must be shown that his possession, upon which alone he re- 
lies, has not been voluntarily abandoned. This is done by showing that 
the defendant entered upon his possession, or upon the possession of some 
one holding under him, or trespassing upon him, without any title. Thus; 
in Jackson vs. Hardin, (4J. R., 202) it appeared that one Baker held the 
premises for several years under a contract with the plaintiff, and that 
the defendant ifitruded on Baker, or entered upon the possession by eon- 
nivance with Baker. In either event, the court held that the plaintiff 
could recover, for, if he entered az a tenant to Baker, neither he or Ba- 
ker could deny the plaintiff’s title, and if he entered as a trespasser, the 
possession of Baker was the possession of the plaintiff, and therefore the 
possession of the plaintiff was intruded upon. So in the case of Jackson 
vs. Lorillard, the plaintiff’s ancestor had been in possession for several 
years prior to the revolutionary war, and left his widow and children in 
possession. At the time of the invasion of New York, in 1776, the family 
were driven out, and the British took possession and destroyed the im- 
provements on the property. Ten or fifteen years after this, the defend- 
ants entered, and although the premises were actually vacant, the court 
applied the doctrine of the jus postliminz, which revested the possession 
in the heirs on the removal of the hostile force. The presumption of aban- 
donment, which might otherwise have arisen, was in this way rebutted, 
and the possession of the defendants was therefore regarded as an intru- 
sion upon that of the plaintiff. In Whitney vs. Wright, (15 Wend., 177) 
the plaintiff showed a possession of about nine years, and after its ter- © 
mination, it appeared that others were in possession, but no connexion 
was shown between their possession and the previous possession. Thir- 
teen years elapsed before plaintiff endeavored to regain possession, and 
the court considered these facts sufficient to warrant a jury in finding an 
abandonment. In Jackson vs. Denn, (6 Cow., 200) it appeared that de- 
fendant entered on a vacant possession, but the reason why the premises 
had been left vacant was explained by proof that the plaintiff did not 
know that his tenant had left the property until he found the defendant 
‘ in possession. In Jackson vs. Walker, (7 Cow. R., 637) the defendant 
attempted to.show:a prior possession in one Garnsey, under whom he 
cloimed, but it appeared that after Garnsey, one Hoxton was found in 
possession, and it did not appear that Hoxton had entered upon G. or 


any tenant of his. The court therefore considered that the possession . 3 


under G. had in judgment of law terminated and become inoperative by 
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reason of discontinuance. Judge Woodworth, in Whitney vs. Wright, 
_ (16 Wend., 177) enters more fully into an explanation of the principle 
upon which all these cases rest. ‘The possession of land under a claim ‘ 
of right, in the absence of other proof, authorizes the presumption of a | 
legal title. The presumption rests upon the ground that the true owner 
would not suffer another to enjoy his property without making any re- 
turn, and certainly not in hostility to his title. Ifthe occupant abandons 
the possession, or what is the same thing, suffers it to pass into the hands 
of a stranger, without any effort within a reasonable time to regain it or 
any excuse for the omission, the original presumption in favor of his title 
must give place to another presumption in favor of a better right in the 
new occupant.” 

The principle to be deduced from these cases is, that a plaintiff in 
ejectment cannot recover on a naked prior possession, unless the char- 
acter and continuance of that possession is so far explained as to pre- 
clude the inference of an abandonment. To show a possession twenty 
or thirty years before that of defendant, without showing that any one 
has trespassed upon that possession, or, which is the same thing, without 
showing any connexign between his possession and that of any one who 
succeeded him in the possession, either as trespassers or holding by con- 
tract, does not bring the plaintiff within the benefit of the rule settled in 
Smith vs. Lorillard. : 

As the instruction given by the court was erroneous, we shall remand 
the case for a new trial. — 

The other Judges concurring, the judgment is reversed. 


WEBB vs. COONCE. 


On an inquiry ofdamages, if the measure of the damages be the actual damage sustained, the 
plaintiff must offer proof of his damage, or he will only recover nominal damages. If, 
however, the compensation be fixed by the contract, and the contract and breach be ad- 
mitted by the pleadings, prima facie the amount of compensation is the measure of dam- 
ages without proof: the defendant may, however, by proof of the damage actually sus- 
tained, reduce such amount. é 
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APPEAL from St. Louis Circuit Court. 


Hocxapay, for Appellant. 
Topp, for Appellee, insists: 


1. That the court did not err in refusing to set aside the judgment by default, 

Ist. Because the affidavits of Hockaday do not show proper diligence. 4 Mo. R., 557; 6 do., 
264; 7 do., 6; 7 do., 25. : 

2nd. Deseme the affidavits are not by Webb, and no reason or cause is given why not, as re- 
quired. 2Cow. R., 581. 

3rd. Because the affidavits do not show a defence to the merits, but only that “Webb has a valid 
defence,” which may be true, for many reasons, without being a defence to the merits or a merit- 
orious defence, as required in 7 Mo. R., 25. It might be statute of limitations or a plea in abate- 
ment, or something else, which are not meritorious defences. 1 Dunlap’s Practice, 380-3; 3 J. 

’ R., 259; & Taunt., 856. : 

2. The motion to set aside the judgment by default, was disposed of at a proper time, and no- 
thing appears showing the contrary. The bill of exceptions shows that said motion was heard 
and disposed of at the calling of the case for an inquiry and before going into the inquiry, and 
that the case was called for an inquiry according to the order and practice of the court. 

3. The court did not err in refusing to give the instruction asked for by the defendant on the in- 
quiry; for the declaration sets forth a special agreement for labor and services, and what was. 
equivalent to a performance, all which, by not pleading, the defendant admitted to be true. The 
declaration, then, was evi lence enough, at least prima facie, to prove the plaintiff entitled to the 
same sum, that proof of an actual performance on trial of an issue made, would. 7 Mo. R., 94; 
3 Mo. R., 230; 4 Mo. R., 41. 

4. The court did not err in refusing to grant a new trial or inquiry, 

Ist. Because the inquiry was had at the proper time and according to the practice of the court, 
and the order made in this case as authorized by section 42, p. 815, of R. C. of 1845. 

2nd. Because the affidavit shows no good cause—shows no diligence—does not pretend that 
the defendant had any evidence to offer. 

3rd. The damages were not excessive, being merely the compensation of the contract. 


Napton, J., delivered the opinion of the Court. 


This was an action of assumpsit. The declaration contained two 
counts. The first count set forth, in substance, that it was agreed be- 
tween Coonce and Webb, that Coonce would, by a specified time, at 
Webb’s landing, in Lafayette county, take on his boat, the Radnor, about 
335 bales of hemp, weighing at least sixty tons, and transport the same to 
St. Louis, at the price of $4 per ton; that Coonce reached the landing 
at the time agreed on, ready and willing to take the hemp, but Webb re- 
fused to let him have it. The second count, reciting that Coonce was 
engaged in the carrying trade between St. Louis and divers places on 
the Missouri river, with his steamboat Radnor, averred that Webb had 
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hemp at Webb’s landing, on the river, to the amount of 335 bales or 60 
tons, which he wished to have transported to St. Louis, and that there- 
upon it was agreed between the parties that Coonce should, by a day 
specified, come for it with his boat and transport it to St. Louis, for which 
Webb agreed to pay $4 per ton; that Coonce called for it at the time 
with his said boat and demanded the hemp, and Webb refused to let him 
have it, to his damage $500. 

At the return term of the writ, (which had been duly served ) the de- 
fendant failed to plead, and a judgment by default was entered, and a 
writ of inquiry for the same term was awarded. The defendant, by his 
attorney, moved to set aside the judgment by default, and filed two affi- 
dayits to sustain the motion. The case was called on the day set for the 
writ of inquiry, and the motion to set aside the judgment was overruled 
and the inquiry had. The plaintiff read the declaration, and no other 
evidence was given. The defendant, by his counsel, asked the following 
instruction: “That the plaintiff having made no proof, the jury can find 
only nominal damages for the plaintiff;’? which instruction the court re- 
fused, and the defendant excepted. The jury found a verdict for $240, 
and a motion for a new trial was made, because of the refusal of instruc- 
tions, and for various other reasons specified. This motion was also ac- 
companied by affidavit of counsel, the object of which was to explain his 
absence on the trial of the writ of inquiry. The motion was I 
and exceptions taken. 

The affidavits for the purpose of setting aside the judgment by default, 
were made by the counsel for Webb. These affidavits stated in sub- 
stance that the affiant had been employed by an agent of Webb, some 
three months before, to defend a suit commenced (as he understood from 
the agent) by the steamboat Radnor against said Webb—that he applied 
to the clerk and learned that the declaration. was in the hards of the 
sheriff—that he applied to the sheriff, but could not find the declaration 
—that he applied to the attorney for the plaintiff for information, but was 
equally unsuccessful. On the second day of the term, the afant again 
made search for the papers, and; with a plea in his hand, applied to the 
deputy clerk in open court, but neither the clerk-nor the counsel could 
find the papers, and the clerk said he had no place to-file the plea, as the 
papers could not be found, &c. The affiant further stated that the de- 
fendant had a valid defence. 

The affidavit of the counsel on the opposite side was also read, stating 
that he found the case regularly docketed on the return docket, made 
out by the clerk and in the court room for the use of the bar. 
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We are not warranted in interfering with the decision of the Circuit 
Court in refusing to set aside the judgment by default. That court can 
better determine than we can what degree of strictness may be neces- 
sary for the dispatch of its business. The affidavits of Hockaday do 
not make out a case which would leave the court without discretion — 
One objection to them is the failure to state that the defendant had a mer- 
itorious defence. A court.is not bound to set aside a judgment by de- 
fault to let in a technical defence. 

The instruction asked by the defendant on the trial of the writ of in- 
quiry was properly refused. Where the damage actually sustained by 
the plaintiff is the measure of damages to be given by the jury, and the 
plaintiff offers no proof of the nature or extent of the injury, he is only 
entitled to nominal damages. But where the damages are fixed by con- 
tract, and the pleadings admit the contract and breach as laid in the de- 
claration, although the defendant might reduce the damages by proof, 
prima facie the plaintiff is entitled to the amount of compensation agreed 
upon. Where a merchant agrees to furnish a given quantity of freight, 
for a particular voyage, and fails, he must pay dead freight to the amount 
so agreed—deducting whatever may have been received from other per- 
sons for freight taken in lieu of that which the merchant had stipulated 
to furnish. Abbott on Shipping, 277; Puller vs. Staniforth, 11 East., 
232. But the onus of defence rests on the defendant. He is the wrong 
doer, and between him and the person wronged presumptions should be 
in favor of the latter. Costigan vs. Mohawk R. R. Co., 2 Denio, 612. 

Here the plaintiff in his declaration alleges a contract on the part of 
Webb to furnish him freight to the value of $240, and a breach of that 
contract by the defendant, without any fault on the part of the plaintiff. 
The failure to plead admits the declaration to be true. Prima facie, the 
plaintiff is entitled to his $240, and it was the privilege of the defendant 
to have reduced these damages by showing the amount of injury which 
was actually sustained. As the defendant offered no evidence, the in- 
struction he asked of the court was properly refused. 

The other Judges concurring, the judgment is affirmed. 
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PERRIN vs. CLAFLIN, 
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Where the goods of one are seized under an attachment against another, on an interpleader filed 

by the owner of tle goods so taken, if the plaintiff in the attachment defend the interplead- 
er, it will be evidence of his assent to the seizure by the officer, and such subsequent assent 
will render the plaintiff liable in trespass. 
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ERROR to St. Louis Court of Common Pleas 


Lesuir & Lorp, for Plaintiff in error, insist for a reversal of the 
judgment of the Court of Common Pleas. 










1. The court erred in instructing the jiry that the plaintiff had failed to prove the defendant 
guilty of a trespass, and in directing the jury, under the evidence, to find for the defendant. 

1st. Because the court usurped the province of the jury. There was no evidence before the 
jury from which they could injer that the attachment was levied upon the goods of Perrin, by the 
direction of Claflin; and 

2nd. There was direct and pqsitive evidence of the assent of Claflin, for it was distinctly prov- 
ed that when Perrin interpleaded, he appeared and opposed the interpleader, and this brings it 
within the case of Jarmain vs. Hooper. 6 Manning & Granger, 46th vol. Com. Law Rep., 827, 
et sequiter. , 
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Topp, for Defendant in error, insists: 






That the Court of Common Pleas did not err in giving the instruction excepted to, because 
there was no evidence of a commission of a trespass by William Claflin. 7 Mo. R., 140; 9 Mo.~ 
R , 113, as tu practice in such cases. 








Napron, J., delivered the opinion of the Court. 









Perrin brought an dction of trespass de bonis asportatis against Claf- 
lin, to recover the value of certain goods seized under an attachment 
against oné Shepperd, and damages for the seizure. On the trial, the 
plaintiff prov ed that his goods had been taken by the sheriff under a writ 
of attachment issued from the Court of Common Pleas in favor of Wil- 
liam and Lee Claflin, against Edward Shepperd; that after the seizure, 
he (plaintiff ) had interpleaded, claiming the goods seized as his proper- 
ty; that the trial of this issue resulted in a verdict for him, and that the 
Claflins, not satisfied, applied for and obtained a new trial, which second 
trial resulted as the first. The Claflins, of whom the defendant was one, 
appeared and defended against the interpleader. Proof was also offered 
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of the nature of the goods and the consequential damages resulting from 
their seizure. 

The court instructed the jury, upon these facts, that the plaintiff had 
failed to prove any trespass by the defendant, and therefore directed a 
verdict for the defendant. This instruction or opinion was excepted to, 
a nonsuit taken, and a motion made to set aside the nonsuit, which was 
overruled and the case brought here. 

The doctrine of the common law is, that the person who agrees to a 
trespass after it is done, where the trespass is done to his benefit or_for 
his use, is a trespasser ab znitio. His subsequent agreement is equiva- 
lent to a previous command. Omnis ratihabitio retrotrabitur et man- 
dato aequiparatur. 2 Selw. N. P., 1019; Co. Litt., fol. 1806, No. 4.— 
It is said in 2 Hawkin’s P. C., (p. 44, 6th ed.) that “it seems agreed, 
that whosoever agrees to a trespass on lands or goods done to his use, 
thereby becomes a principal in it.” The same doctrine is maintained 
in Bishop vs. Viscountess Montagu, Cro. Eliz., 824. 

This being the principle of law, the question is, whether the conduct 
of the Claflins in defending the inte: pleader is any evidence of their con- 
senting to the previous action of the sheriff’ in levying on the plaintiff’s 
goods.. 

The case of Wilson vs. Turman,.(6 Manning & Granger, 239) is a de- 
cision of the Court of Common Pleas in England, which sustains the 
position taken by the Circuit Court in the present case, but the decision 
is based upon a very nice and novel distinction which I confess myself 
unable to comprehend. The Chief Justice (Tindall) admits the general 
principle of law, as the ancient authorities have determined. He says, 
‘“‘That an act done for another, by a person not assuming to act for him- 
_self but for such other person, though without any precedent authority 
whatever, becomes the act of the principal if subsequently ratified by 
him, is the known and well established rule of law. In that case, the 
principal is bound by the act, whether it be for his detriment or advan- 
tage, and whether it be founded on a tort or a contract, to the same ex- 
tent as by and with all the consequences which follow from the same act 
done by his previous authority.” But, after admitting the general’ doc- 
trine, he denies its applicability to the case of an officer acting under a 
valid writ, and his reasoning is as follows: “If the defendant, Turman, 
had directed the sheriff to take the goods of the present plaintiff under 
a valid writ requiring him to take the goods of another person than the 
defendant in the original action, such previous direction would undoubt- 
edly have made him a trespasser, on the principle that all who procure a 
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trespass to be done are trespassers themselves, and the sheriff would be 
supposed not to have taken the goods merely under the authority of the 
writ, but as the servant of the plaintiff. But where the sheriff, acting 
under a valid writ by the command of the court and as the servant of the 
court, seizes the wrong person’s goods, a subsequent declaration by the 
plaintiff in the original action, ratifying or approving the taking, cannot, 
upon the distinction above taken, alter the character of the original ta- 
king and make it a wrongful taking by the plaintiff in the original ac- 
tion.” 

Here it will be observed that the conclusions of the court are based 
upon the assumption that the officer who acts under a valid writ acts as 
the agent of the court and not of the plaintiff. This isno doubt so; and 
if so, how can the previous direction of the plaintiff make him any more 
liable than his subsequent ratification? In both cases, the officer acts 
as the agent of the law, and not of the party; though, in both cases, the 
officer is put in motion for the benefit of the plaintiff. If the fact that the 
officer is acting officially in the business is to exempt the party bene- 
ficially interested from all responsibility for his acts, this exemption can- 
not be limited te the case of a subsequent ratification upon any principle 
which will not equally apply to a previous command. And it is well 
settled and so deelared to be in this very case, that a previous command 
by the plaintiff or his attorney will make the plaintiff liable. Parsons vs. 
Lloyd, 3 Wils., 341; Jarnfan vs. Hooper, 3 Maul. & Grang., 826. The 
law does not command the officer to take the goods of a person not named 
in the writ, and if the officer takes the wrong person’s goods, he is him- 
self responsible for the trespass. If the party interested in the execu- 
tion gives directions to the officer to take such goods, he also is liable; 
and if, where there has been no previous direction, there is a subsequent 
ratification of the acts of the officer, it is difficult to perceive any prin- 
ciple which shall exempt from responsibility the party who ratifies what 
has been done, and hold him liable who commands the act to be done.— 
It is for the benefit of the party to the action in both cases, ~~: in 
both cases the officer professes to act officially. 

Shall the conduct of the Claflins, then, in appearing to and defending 
the interpleader, be no evidencé of a ratification of what the sheriff had 
done? They were not bound.to defend the interpleader. They were 
necessarily parties to it, but, like other defendants, they could have dis- 
claimed title and disclaimed the acts of the sheriff. They however de- 
fended the suit, and after a verdict against them applied for and obtained 
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a new trial. Is this no evidence that they were-willing to share the res- 
ponsibility with the sheriff? We think it was. 
The judgment will therefore be reversed and the cause remanded. 


BOYCE vs. PAPIN. 


~ 


A party having no title cannot question the correctness of the location of a confirmation made 
by a U. 8. Surveyor under the act of 1824. 


ERROR to St. Louis Court of Common Pleas. 


H. S. Gever, for Plaintiff in error, insists : 


1. The confirmations or grants by the. commissioners to Papin, under Hervieux, and to Gratiot, 
under Routier, having been made on the 14th December, 1811, take precedence of the confirma- ‘ 
tion to the plaintiff or those under whom he claims by or under the act of 13th June, 1812.— 
Therefore, if there is found any interference between either of the grants by the commissioners, 
and that under which the plaintiff claims, the former will prevail, although the possession of 
Chancellier is anterior to either of the original grants of the gther lots. 2 Story’s LawsU.&., 
1257; Strother vs. Lucas, 12 Peters. Nor will such interference authorize a Jocation of plaintiffs 
confirmation elsewhere. 

2. The title of all the grantees depends upon their respective grants or confirmations, and not 
upon the discretion of the Surveyor General. When a grant is made, the title passes from the 
United States, and is beyond the control of the United States and their, officers. The extent and 
location of the grant is a judicial question depending upon the terms of the grant, or, if they are 
ambiguous or equivocal, upon facts judicially ascertained. Neither the Surveyor General nor any 
ministerial or executive officer of the United States is competent definitively to construe a grantor 
to determine any fact upon which a title depends. 

3. Although it has been held and may be conceded, that a survey by the Surveyor General un- 
der a confirmation is prima facie evidence of the true location, extent and boundaries of the land 
confirmed, yet the Court of Common Pleas erred in deciding in this case that such survey is abso- 
lutely conclusive. The entire block 89, east of the common fields, had been pranted by the Uni- 
ted States, by the several acts of the commissioner and recorder given in evidence, or if there was 
alot or part of alot vacant, it was granted beyond the power and control of the United States 
and its officers, by the act of 13th June, 1812, (2 Story’s U. S. Laws, 1257) and the act ot 27th 
June, 1831, (ib., vol. 4, 2220) to the inhabitants of St. Louis for the use of schools. The United 
States, therefore, had no land withia the block for the Surveyor General to exercise his discretion 
upon; at all events, it was competent for the defendant to establish these facts; and to that end, 
the true location of the several grants was necessarily involved, not to be decided by the Surveyor 
General, but by the court upon evidence. 

4, Assuming that the plaintiff acquires his title under the act of 29th April, 1816, confirming 
the report of the recorder of land titles, McNair’s title under Chauvin is acquired under the same 
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act; the grants, as derived from the United States, are simultaneous for lots adjoining each other— 
the south boundary of the first being the north boundary of the other; the true location of that 
division line is the subject of controversy, which can be decided only by a judicial interpretation 
of the grant upon an inquiry into the facts, and the decision of that question the United States 
have not, and could not, if they would, commit to the Surveyor General. 

5. The barn lot claimed by the plaintiff uncer Chouteau, appears by the evidence to have been 
possessed by Chancillier prior to the 6th August, 1773, and by his widow and those claiming un- 
der her from Chancillier’s death down to and after the 20th December, 1803, and was confirmed 
according to possession by the act of 13th June, 1812. 2 Story’s U. S. Laws, i257. ‘The sub- 
sequent action of the recorder and Congress is inoperative for any purpose other than the ascer- 
tainment of boundaries; a grant by either to another person would be void, and neither could 
change the location. The grant by the recorder, confirmed by the act of 1816, could do, and does 
nothing more, than was already done by the act of 13th June, 1812, unless it be held that the 
documents exhibited with the claim ascertain the boundaries; in which case, the court below erred 
in deciding that the deeds under which plaintiff claimed before the recorder, are not to be taken 
as part of the description of the lot confirmed. 

6, The grant of the recorder, confirmed by the act of 1816, is of a claim to a lot by virtue of 
possession prior to 20th December, 1803, according to the possession of Chouteau, and unless 
the deeds under which the claim was made are to be taken as part of the confirmation, the boun- 
daries and extent of the lot granted are not ascertained, and it became the duty of the claimant, 
under the act of 26th May, 1824, to designate his lot by proving before the recorder of land titles 
the fact of inhabitation, cultivation, or possession, and the boundaries and extent of the claim.— 
Congress, then, if it had power to commit the ascertainment of boundaries to any of its officers, 
has not committed the subject to the discretion of the Surveyor, but charged another officer with 
that duty—commanding the Surveyor to survey according to the boundaries ascertained by the 
recorder, and not according to his discretion, as the court below understands. 

7. The survey of the grant under which the plaintiff claims, as given in evidence, was not au- 
thorized by any law, because whatever may have been the authority of the Surveyor in respect to 
other lands, or in respect to village lots, prior to the 26th May, 1824, his authority over lots in the 
villages named in the act of that date in ascertaining boundaries independent of the recorder, his 
authority afterwards depended upon the previous ascertainment of boundaries and exient by the 
recorder, and therefore his survey, if evidence at all, isnot conclusive in any case. 

8. If the surveyor had authority to survey the lot claimed by the plaintiff, his power and his 
duty extended only to the survey of the lot confirmed—not to transfer it to another place. The 
Jot confirmed was that on which Chancillier’s barn sgpod, and of which Chouteau was possessed 
under him; the confirmation by the act of 1812, and also that of 1816, is for that lot and no other; 
neither of them grants a lot to be located at the discretion of the Surveyor on any — of block 
No. 89, as the Surveyor and the court below supposed. 

9. The testimony offered by the defendant and rejected by the court ought to have been admit- 
ted. It was the record of the Recorder of land titles, under the act of 26th May, 1824, duly cer- 
tified, and shows that the representatives of Chancellier did attempt to designate¢heir lot as being 
in square No. 89, containing 60 feet front by 150 in depth, bounded north by a lot of Jas. Papin, 
east by Third street, west by Lucas, and south by Cabanne; and that Genevieve Rotier’s legal 
representatives also attempted to designate their lot on block 89, bounded east by Third street, 
north by a cross street separating it from the barn lot of Gabriel Cerre, west by the front line of 
the common field, south by the barn lot formerly owned by Pierre Chouteau, sen. This evidence 
ought to have been admitted, if for no other purpose than as it tended to prove that down to 1825 
the claimants under Rotier held the northern lot, (A) and those under Chancellier the next ad- 
joining on the south, (B) under their respective confirmations. The evidence taken was so taken 
and recorded under the authority of law, and proves the location of the lots as designated by the 
claimants. That of P. Chouteau, the plaintiff’s grantee, was material and pertinent in showing 
the location of the lot claimed under Rotier, and the whole testimony is pertinent to show the ex- 
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tent and boundaries of the lots authoritatively ascertained under the act cf 26th May, 1824, by 
which the survey was to be governed. 

10. The surveys given in evidence by the plaintiff do not appear to have been examined or ap- 
proved by the Surveyor General; the first is certified to be a plat and description of suryey No. 
350 of St Louis lands, in the name of Peter Papin, &c., “correctly copied from the plat and des- 
cription thereof on file In this office, as returned by Jos. C. Brown, under his contract of 15th 
September, 1835;” and the certificate to the second is in these words: ‘‘The above plat and des- 
cription of survey No, 351 of St. Louis lots, is correctly copied from page 371 of the book of field 
notes and surveys in St. Louis, Mo., in this office.” Both are returns by a deputy scrveyor, with- 
out examination or approval by the principal, and therefore of no authority, much less conclu- 
sive. 

11, The testimony in the record not only tends to show, but establishes beyond any reasonable 
doubt, that the true location of the lot confirmed to the plaintiff is north of the lot in controversy. 
The grant to Hervieux was made in 1773, of a lot between Chancellier and Calvet. The proof 
shows conclusively that the barn of Chancellier was about 80 feet south of Vine street, on the lot 
(B), and the barn of Hervieux north of that. The grant to Rotier is dated in 1789, when Chou- 
teau was in possession of Chancellier’s lot, and grants a lot sixty feet front, bounded on one side 
by Cerre and on the other by Chouteau; it is so described in the grant and in all the documents, 
and the oral testimony shews that the barn of Rotier was on the lot (A)—Cerre’s grant being 
bounded on the south by Vine street. The testimony fixes the grant and confirmation to Gratiot 
under Rotier, as the lot (A), bounded east by Third street, north by Vine, and south by a line 60 
feet distant from Vine street; and the lot of the plaintiff, assignee of Chouteau, assignee of Chan- 
cellier, as adjoining it on the south, so that the true boundaries of the plaintiff’s lot, as possessed 
by all prior claimants, as conveyed and confirmed to the plaintiff, includes no part of the premises 
in dispute; so that the recovery below is for land never purchased by or granted to the plaintiff, 
and his only pretence of title to that lot is the unapproved survey of a deputy surveyors and the 
facts so appearing, a new trial ought to have been awarded, the verdict being manifestly against 
law and evidence. 


H. R. Gamate, fur Defendant in error, insists: 


1, That there is no evidence in the record that McNair or Chauvin, or any other person, ever 
claimed the lot in question against the claims of the plaintiff, ( Papin.) 

2. That without some evidence that Chain or McNair, or some other person, claimed the lot 
as against the plaintiff, (Papin) the question as to the proper location of the plaintiff’s confirma- 
tion is a question between the plaintiff and the United States, and the defendant, Boyce, as a stran- 
ger to the title and an intrader upon the land, has nothing to say about that question. Hunter vs. 
Hemphill, 6 Mo. R., 106; Macklotvs. Dubreuil, 9 Mo. R., 477. 

3 That the language of the Recorder in his report to Congress is adopted by the United States 
in the act of 29th April, 1816, which confirms the claims embraced in that report, and therefore, 
when Congress declares a lot “granted according to the possession of Chouteau, to be surveyed,” 
the ascertainment of the proper location according to Chouteau’s possession is expressly referred 
to the surveyor, and when he takes the evidence and satisfies himself so as to make the location, 
the claimant is not bound (in an action of ejectment where no opposing title is set up) to go back 
beyond the location and exhibit the evidence of where Chouteau’s possession was. Macklot vs. 
Dubreuil, 9 Mo. R. Nor is a stranger who shows no title in himself, nor in any other person, at 
liberty to question the location. 

4. It was slightly argued below, that as to all town lota that might be thought vacant, there 
was always an outstanding title in the board of public schools, but this is easily shown to be fal- 
Jacious. 

The act of 13th June, 1812, reserves vacant lots for the use of schools; and the act of 26th May, 
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1824, directs how they are to be assigned; but the reservation constitutes no legal title. Ham- 
mond vs.the Public Schools. Nor does the act of 1831, 4 Story, give a legal title until there is an 
assignment by the Surveyor under the direction of the Commissioner of the General Land Of- 
fice. Here no such assignment exists. 


Napton, J., delivered the opinion of the Court. 


This was an action of ejectment by Papin against Boyce to recover a 
lot of ground in St. Louis. The suit originated in the Circuit Court of 
St. Louis county, but was transfzrred to the Court of Common Pleas, 
where a trial was had, resulting in a verdict and judgment for the plain- 
tiff, Papin. 

The plaintiff’s title was based upon a confirmation by the Recorder of 
Land Titles, by virtue of the act of Congress of 29th April, 1816.— 
This confirmation (as it may be termed since the act of 1816 approved 
it) is in a tabular form, and purports to be of a barn lot in St. Louis, 
claimed by reason of a possession prior to 1803, by Peter Papin under 
P. Chouteau, and granted according to possession of Chouteau, and to 
be surveyed. ‘The plaintiff also gave in evidence a survey of this con- 
firmation, made under the authority of the U. S. Surveyor General for 
Illinois and Missouri, by which it appears that the claim is located in 
block 89, and is bounded on the north by a lot of the same dimensions, 
claimed by Gratiot under Rotier, east by Third street, south by a lot of 
McNair’s, under Chauvin, being sixty feet fronting on Third street, run- 
ning 120 feetin depth. The plaintiff then proved that defendan‘ was in 
possession of this lot at the commencement of this suit. 

The defendant gave in evidence two surveys made by order of the 
Court of Common Pleas. The one made by Liler, deputy U.S. Sur- 
veyor, divided the block 89 into three lots, thus :— 


Vine street. 








J. Papin, under Hervieux; 
and 
Gratiot, under Rotier. 





P. Papin, under Chouteau. 
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MeNair, under Chauvin. 














Locust street. 
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Making the claim of Joseph Papin under Hervieux, and Gratiot under 
Madame Rotier or Roquier, to ‘cover the same piece of ground, and 
making the lot of McNair under Chauvin to embrace 120 feet front on 
Third street. 

The survey by Smith, county surveyor, following that of DeWard,(the 
U. S. deputy Surveyor) divided the block into four lots, thus :— 


Vine street. 








J. Papin, under Harvieux. 





Gratiot, under Rotier. 
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P. Papin, under Chouteau. 





McNair, under Chauvin. 














Locust street. 


The object of the remaining portion of the defendant’s evidence was 
to show that the survey by Eiler was correct, and that lots of J. Papin 
under J. B. Hervieux, and Gratiot under Rotier, conflicted with each 
other, and that the lot of plaintiff, under Chouteau, who was assignee 
of Chancellier, was the lot immediately south of the Hervieux or Rotier 
lot, (supposed to be identical) consequently some sixty-four feet north of 
where the plaintiff claims it to be and where De Ward’s survey places 
it, and not covering any of the ground occupied by the defendant. 

For this purpose, the defendant produced sundry documents showing 
the titles of Hervieux, Rotier and Chancellier: 

i. A concession was made to Hervieux by Piernas, on the 6th August, 
1773, of a lot seventy feet square, between the barns of Calvet and 
Chancellier. In 1808, Joseph Marie Papin claimed this lot as assignee 
of J. B. Hervieux, before the board of commissioners. In 1810, a sur- 
vey was ordered, to ascertain whether it conflicted with the claim of 
Charles Gratiot, under Mad. Rotier. In 1811, it was confirmed under 
the second section of the act of Congress of 3rd March, 1807. 

z. A concession to Genevieve Roquier, widow of Louis Bissinett, of 60 by 
150 feet on the hill west of St. Louis, adjoining the barn of Cerre onthe one 
side, and that of Chouteau Cadet on the other, made on 27th August, 
1789. Charles Gratiot, as assignee, claimed this lot before the board in 
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1808, and in 1811, this claim was confirmed under the second section of 
the act of 1807. 

3. Proceedings of the Recorder upon the claim of Pierre Papin, under 
Joseph Papin, assignee of P. Chouteau, consisting of conveyances from 
P. Chouteau to Joseph Papin, and from J. Papin to P. Papin, and a con- 
firmation according to possession. 

The defendant also read in evidence the record of a judicial sale of 
property of Louis Chancellier, by which it appeared that Madame Marie 
Chancellier, widow of Louis Chancellier, became the purchaser of the 
barn lot above mentioned; and deeds from Basil Loraque and wife, for- 
merly Marie Louise Chancellier, Louis Chancellier and wife, Pierre 
Comegys and wife, to the plaintiff, dated St. Charles, 26th October, 1816, 
conveying to said Papin a lot in the town of St. Louis, on the hill, cn 
which the deceased Louis Chancellier had a barn, bounded (at the date 
of the deed) on the north by a lot of Joseph Papin, otherwise J. B. Her- 
vieux, on the south by a barn lot of Jacques Chauvin, on the east by 
Third street, and on the west by the forty arpent lot—which lot belong- 
ed to the grantors, as having been purchased by Madame Marie Louise 
Chancellier, during her widowhood, at a public sale of the property of 
Louis Chancellier—and is the same lot which Pierre Choutean gave and 
granted to Joseph Papin by deed of 16th June, 1809, and which the said 
Joseph sold to said Pierre Papin, by deed of Ist February, 1811. 

The defendant also offered to read to the jury a transcript of the min- 
utes of the Recorder of Land Titles, purporting to contain the evidence 
taken by him under the act of May 26th, 1824, in relation to the town 
and village lots. This evidence was excluded, and an exception taken. 

The defendant then proved by Pascal Cerre, that he first arrived in 
St. Louis in 1779, and has resided there ever since; that his father had a 
barn lot and barn thereon north of block 89; that his father’s lot was 
one arpent square, and extended across Third street; that the barn of 
Madame Rotier or Roquier was on Third street, near the corner of Vine; 
that there was another barn south of that belonging to Chancellier, which 
was burnt down; that Madame Rotier was called Bijon, and sometimes 
Bijon Bissonette; that her lot was in front of the lot of Hervieux, and 
Calvet’s north of that of witness’s father. . 

Joseph Papin, another witness, testified, that he was born in this coun- 
try, and is the same who claimed and owned the Hervieux lot, and that 
of Chancellier; that he built a house on the Hervieux lot, and occupied 
it several years. He saw Chancellier’s barn before it was burnt down 
and while it was burning—it was a little south of the Hervieux lot.— 
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The witness got the Hervieux lot from his father, and P. Chouteau, sr., 
gave him the Chancellier lot. The lots adjoined, as Mr. Chouteau told 
him, and he enclosed the Chancellier lot and used it as a garden. Mad- 
ame Bijon’s barn was on Third street, a little south of witness’s house, 
which was at the corner of Third and Vine, and the barn of Chancellier 
was south of that. Chauvin’s barn stood where Locust street now is. 

Francis Fouche testified that he knew Chancellier’s barn—it was about 
eighty feet south of Papin’s cake shop, which was at the corner of Third 
and Vine. 

The defendant also gave in evidence a transcript of the proceedings of 
the Recorder of Land Titles on the claim of Alexander McNair, show- 
ing a notice of claim to four lots, one of them purchased from Jacques 
Chauvin, bounded on Papin (the plaintiff ) northwardly by virtue of in- 
habitation and cultivation—which, cn the 27th December, 1813, was 
granted according to the possession of Chauvin. 

The plaintiff then gave in evidence survey No. 351, as certified by the 
Surveyor General, purporting to be a plat and description of a lot con- 
firmed to Alexander McNair, under Jacques Chauvin, representing the 
lot as fronting on Third street 64 feet, 8 inches, and running back on Lo- 
cust street 171 feet, dinches, and lying immediately south of and adjoin- 
ing to the lot as claimed by and surveyed for the plaintiff. 

At the instance of the plaintiff, the court gave the following instruc- 
tions to the jury: 

1. That there is no evidence before the jury that the lotin controversy, 
or any part of it, ever was in possession of Chauvin cr Alexander Mc- 
Nair, and that the confirmation to McNair under Chauvin cannot, under 
the evidence in this cause, be held to include any land north of the lot 
surveyed by the United States authorities for McNair under that con- 
firmation. 

2. That if the jury find from the evidence that the lot surveyed for the 
plaintiff by the authorities of the United States, under the confirmation 
in his favor, was in possession of the defendant, Boyce, at the commence- 
ment of this suit, the title under the confirmation to McNair is no bar to 
the plaintiff’s right to recover. 

3. That the confirmation to plaintiff, and the survey by the United 
States authorities under that confirmation, are not to be questioned by 
the defendant on the ground that Chancellier’s barn was north of the lot 
as surveyed. 

4. That the confirmation to the plaintiff, and the survey under such 
confirmation, are prima facie evidence of title in the plaintiff to the lot 
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in controversy; and the plaintiff is not bound, in support of such title, to 
shew where Chouteau or Chancellier were in possession, nor can the de- 
fendant in this case resist the title of the plaintiff to the lot in contro- 
versy, unless he has shown title in some other individual which actually 
covers the lot in controversy. 

The defendant asked the following instructions, which were refused: 

1. The grant or confirmation by the Recorder of Land Titles to the 
plaintiff, vests a title to the lot which it shall appear to the satisfaction of 
the jury was possessed by Pierre Chouteau. 

2. The survey given in evidence by the plaintiff is not conclusive of 
the true location of the lot granted or confirmed to the plaintiff, and if it 
appears to the satisfaction of the jury that the lot granted or confirmed 
to the plaintiff is north of the lot in dispute, the verdict ought to be in 
favor,of the defendant. 

3. The fact, if it appear to the jury that the grant to Gratiot and the 
lot granted to the plaintiff cover the same ground, does not authorize the 
location of the grant to the plaintiff at a different place. 

4. The grant or confirmation to the plaintiff is for the same lot which 
was claimed by Pierre Chouteau under Louis Chancellier, and the true 
location of that lot includes the barn of Chancellier. 

5. The claim of the plaintiff, and the deeds exhibited by him to the 
Recorder, are to be taken as part of the description of the lot confirmed. 

6. If the jury find that the lot claimed by the plaintiff, under Joseph 
Papin, assignee of Pierre Chouteau, assignee of Madame Chancellier, 
is the same lot confirmed or granted to him by the Recorder of Land Ti- 
tles, then the true location of said lot ought to be according to the pos- 
session of Chancellier, including his barn. 

7. If the jury find from the evidence that the lot claied by and grant- 
ed to the plaintiff, as possessed by Louis Chancellier and Chouteau and 
his assignees, prior to the grant by the Recorder, does not include the lot 
in dispute, or any part thereof, the verdict ought to be for defendant. 

8. That the confirmaticn to McNair is a complete title to the land 
therein described, whether possession be proved or not. 

9. That the plaintiff cannot recover any land in possession of Boyce, 
if assigned to him by the Surveyor General, un!ess such land was the 


land confirmed to him by the confirmation. 


wn 
ft 
a 


10. That if the Surveyor General assigned to the plaintiff a lot other 
and different than the one confirmed to him, plaintiff cannot recover. 

The defendant moved for a new trial, which was refused. 

The record presents but a single question, and that is, whether the de- 
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Boyce vs. Papin. 
fendant, under the circumstances of the case, could dispute the correct- 
ness of the survey made by the United States Surveyor of the lot con- 
firmed to tke plaintiff by the act of 1816. This was denied to the de- 
fendant by the instructions given by the Court of Common Pleas. 

The defendant set up no title in himself to the premises in dispute, nor 
did he attempt to show a title in any other, except the United States.— 
The confirmation to McNair under Chauvin was as indefinite as that to 
the plaintiff, and no evidence was given by the defendant to show its lo- 
cality. The only evidence on that point was the survey given in evi- 
dence by the plaintiff, and that survey located McNair’s lot so as not to 
conflict with the lot in dispute. “All the defendant’s testimony was de- 
signed to show that the plaintiff’s confirmation was improperly located 
by the United States survey, and that the possession of Chouteau (upon 
which the confirmation was based) was at another and different part of 
the block from that where the public surveyor had placea it. 

The defendant, it will be observed, did not dispute the confirmation. 
This was conceded, and it is very clear that, occupying the position he 
did, he could not, upon the principles settled by this court in Macklot 
vs. Dubreuil and several previous cases, be permitted to take advantage 
of any irregularities which may have occurred in the emanation and com- 
pletion of the plaintiff’s title. The instructions of the Court of Common 
Pleas, however, went a step farther than the position of this court in the 
cases referred to, and held the defendant to be concluded by the location 
of this title authoritatively made by the officers of the Federal Govern- 
ment. 

It is too late to question the right of the Recorder who succeeded the 
first Board of Commissioners to act upon village lots as well as upon 
tracts of land submitted to him for confirmation. Numbers of town lots 
in St. Louis, supposed to be confirmed by the act of 13th June, 1812; 
were claimed before the Recorder and reported by him to Congress for 
confirmation. Whether the Recorder transcended his powers is of no 
consequence, as the subsequent sanction of the Government imparted 
unquestionable validity to his acts; and these confirmations of town lots 
under the act of 1816, are evidences of title to those who choose to avail 
themselves of them, in preference to relying on the first section of the 
act of 1812. There can be no greater objections to them than weuld 
apply to the certificates of the Recorder under the act of 1824, which 
have been held prima facie evidence of title. 

The confirmation does not determine the locality of the lot. In this 
instance, the lot confirmed was a barn lot on the bill in St. Louis, and 
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was to be surveyed according to the possession of Chouteau. The usual 
size of these lots was 60 by 120 feet, and the possession of Chouteau 
was to determine its position. The general principles applicable to sur- 
veys, as stated by the counsel for the plaintiff in error, are unquestion- 
ably correct. The Surveyor is not a judicial officer, by whom the ques- 
tion of locality is to be definitively settled, although it is a matter of fact 
to be investigated by him in the execution of his survey. His survey 
cannot therefore be generally conclusive of locality, because it belongs 
only to a judicial tribunal to determine the locality of title, after that title 
has emanated from the United States. It is prima facie evidence of lo- 
cality, because it is the act of an officer entrusted by law with the per- 
formance of this work. There are cases in which the survey becomes 
the principal title paper, and cannot be disputed, as where the confirma- 
tion is upcn a survey alone; but this class of cases has no connexion with 
the present. 

Conceding the general principle as above stated, it is insisted on be- 
half of the plaintiff, that the propriety of this survey is a question be- 
tween the United States and himself, with which this defendant cannot 
interfere, and in which he has no interest; that the ascertainment of 
Chouteau’s possession is expressly referred to the Surveyor General, by 
the act of 1824, and when the evidence is taken and the surveyor is sat- 
isfied, a stranger, who shows no title in himself or in another, should not 
be permitted to question its correctness. 

To this reasoning, I confess myself unable to see any valid objection. 
The United States, as a great landed proprietor, has necessarily to dis- 
pose of her lands through the agency of officers appointed for that pur- 
pose. In attempting to carry out in good faith the treaty made with 
France, every disposition has been shown on the part of this government 
to do justice to the former inhabitants, and afford them every facility for 
acquiring complete title to their possessions. From the peculiar char- 
acter of the laws and customs under whicii these inchoate titles origina- 
ted, great difficulties had to be encountered by the officers to whom this 
subject was entrusted. To ascertain the locality of a barn lot, in 1842, 
depending upon a possession prior to 1804, where, perhaps, a barn has 
not stood for thirty or forty years, is a matter depending upon the fleeting 
memory of witnesses, and where the position of the barn a few feet north 
or south may vary the position of the lot. The agent of the United 
States has, in this instance, located the lot to the satisfaction of the 
claimant. Why should a stranger be permitted to question its propriety? 
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Cut bono? The proof offered would only show the lot vacant, or, in‘oth- 
er words, would show that the title to it was still in the United States. 
But the proprietor has disclaimed title by the acts of its agent, and re- 
cognized the title of the plaintiff, at the place designated. No one is 
injured by this mistake, if mistake it proves to be. We see no impropri- 
ety, therefore, in extending the doctrine held by this Court in Hunter 
vs. Hemphill, and in Macklot vs. Dubreuil, to a case like the present. 

But it has been suggested in argument, that there is an outstanding 
title to all the vacant lots in St. Louis in the public schools; and if this be 
so, there can be no doubt that this corporation will not be concluded by 
this survey. No instruction was asked from or given by the court below 
on this point, and no evidence was offered touching the title of the pub- 
lic schools to this lot. But we are called upon to take judicial notice 
that, after the passage of the act of Congress of June 27th, 1831, the le- 
gal title to all the lots in St. Louis, not belonging to private individuals, 
was vested in the board of public schools. 

I am not prepared to say that the legal title to all the vacant lots in 
St. Louis was vested inthe public schools by the act of 1831. That the 
act of 1831 vested in the public schools the legal title to all the lots af- 
fected by that law, may be admitted. It was determined in the case of 
Hammond vs. the Public Schools, that the act of 1812 was only a reser- 
vation. The act of 1824 then declared it to be the duty of the Surveyor 
General to proceed, under the direction of the Commissioner of the Gen- 
eral Land Offie, to survey, designate, and set apart the school lots, tak- 
ing care to except such as the President might reserve for military pur- 
poses, and that the whole quantity of the lots so set apart should not ex- 
ceed one-twentieth of the land included in the general survey of the 
town. The act of 1831 relinquishes the title of the United States to the 
lots reserved by the act of 1812. But until the Surveyor General has 
surveyed, designated, and set apart the lots, how are we to ascertain 
upon what the act of 1831 operates? We cannot know judicially that 
all the vacant lots in St. Louis will not exceed one-twentieth of the land 
embraced in the survey of the town. When the surveyor has acted and 
set apart the lots, it may be that any intermediate title springing up after 
the passage of the act of 1831, and before the location by the surveyor, 
would be avoided, and in this way, that the title of the public schools 
would take date from the passage of the act of 1831, and not from the 
time of the location by the surveyor. But no question of this sort arises 
here. Nothing appears on the record to show that the lot in controversy 
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has been set apart to the public schools, and therefore nothing can be 
determined in relation to their title. 
Judge McBrive concurring, the judgment is affirmed. 


Scort, J., dissents. 


THE STATE vs. JOHN ann CATHARINE BENTZ. 


rm 


The wife, as well as the husband, may be indicted for keeping a bawdy house. They may be 
jointly indicted. 


ERROR to St. Louis Criminal Court. 


StRINGFELLOw, Attorney General, for State. 


No pretence of objection can be had ta the mere form of this indictment. 2 Ch. Cr. Law, 39. 
Two persons may be jointly indicted for a misdemeanor, and the wife may be indicted as well as 
the husband for this offence. 2 Ch. Cr. Law, 39, and notes; 9 Mo. R., State vs. Harrison and 
others. 


Houmes, on the same side. 


That where several keep a common bawdy house, they may be jointly or severally indicted.— 
1 Chitty’s Cr. Law, 268; Thatcher’s Cr. Cases, 19; Rev, Stat., p. 869, sec. 14; Arch. Cr. PI., 54. 


Napron, J., delivered the opinion of the Court. 


This was an indictment against John Bentz and Catharine Bentz for 
keeping a bawdy house. The indictment was quashed, on motion of the 
defendants, because they were jointly indicted. It was held, in Queen 
vs. Williams, (1 Salk., 384) that a wife, as well as her husband, could 
be indicted for keeping a bawdy house—because the wife, as well as the 
husband, might have a share in the management or government of a dis- 
orderly house. They may be indicted jointly. 2 Ch. Cr. L., 39; State 
vs. Harrison, et a/.,9 Mo. R. Judgment reversed. 
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THE STATE vs. RECTOR. 


One of two counts of an indictment being good, a motion to quash will not lie. 
ERROR to St. Louis Criminal Court. 


SrRINGFELLOW, “turney General, for the State. 


The act creating the offence of enticing away a slave, declares the same to be grand larceny, 
and the allegation at the conclusion of the second count, that ‘the defendant, in manner and form 
aforesaid, did feloniously steal, &c.,”” does not change the character or grade of the larceny, but 
is to be regarded as mere surplusage, adding a conclusion of law, and giving a name to the offence. 
Thus, the two offences charged in the two counts, do not differ, and may be joined. But it is in- 
sisted that several ]arcenies may be joined in the same indictment, though not in the same count.— 
It is no ground to quash, but only gives to the court, in its discretion, a right to compel the pros- 
ecutor to elect on which he will rely. 


Napron, J., delivered the opinion of the Court. 


This was an indictment under the 32nd section of the 3rd article of 
the act concerning crimes and punishments. The indictment charged 
that the defendant, on, &c., at, &c., ‘“‘a certain negro woman slave for 
life, named Mary, then and there belonging to one William S. S., felo- 
niously and wilfully did entice, decoy, and carry away, out of the State 
aforesaid, with intent then and there to procure and effect the freedom 
of the said slave, contrary,’ &c. The second count charges the offence 
in nearly the same language as the first, but concludes thus: ‘And so, 
the jurors aforesaid do say, that the said E. R. the said negro woman 
slave, named Mary, then and there, in manner and form aforesaid, felo- 
niously did steal, take, and carry away, contrary,” &c. The defendant 
moved to quash, because the counts could not be joined, and the same 
judgment could not be rendered. This motion was sustained. 

The power of quashing indictments is a discretionary one in all cases, 
and very rarely to be exercised in a case of this character. The suffi- 
ciency of an indictment is properly tested by a demurrer or a motion in 
arrest. In indictments for lesser offences, below the grade of felony, the 
court may, in its discretion, quash, where the indictment is plainly defec- 
tive; but in indictments for felonies, the defendant should, in general, be 
left to his demurrer or motion in arrest. 1 Ch. Pl., 300. 

The first count of this indictment is clearly sufficient. The second 
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count was doubtless designed to charge the same offence, but would be 
held bad on demurrer, unless the last clause can be regarded as surplus- 
age. Upon this, no opinion is given, as it is unnecessary. The case is 
not one in which a motion to quash was proper. 

Judgment reversed. 


PAA ASDRARABE ROA ALAWAR OOM 


THE STATE vs. RECTOR. 
ERROR to St. Louis Criminal Court. 
STRINGFELLOW, torney General, for State. 


Napton, J., delivered the opinion of the Court. 


This indictment charged that the defendant, on, &c., at, &c., “ being 
then and there a negro slave, a certain negro woman slave, named Mary, 
which said slave Mary, then and there belonging to one W. S. S., un- 
lawfully and feloniously did abduct and entice away from her master, the 
said W. S. S., contrary,”’ &c. 

The second count charged, that the defendant, at, &c., on, &c., “being 
then and there a free negro, a certain negro woman slave, named Mary, 
then and there belonging tu one W.S. S., unlawfully and feloniously did 
abduct and entice away from her master, the said W. S. S., contrary,” 
Ke. 

This indictment was quashed, on motion of the defendant. 

Both counts of this indictment are clearly defective, as neither charges 
that the slave was taken out of the State, nor the intent with which the 
act was done. The remarks made inthe previous case between the same 
parties, will however apply to the manner in which the question of suf- 
ficiency was raised. , 

Judgment affirmed. 





30 SUPREME COURT OF MISSOURI, 


Anan annnnnnnnnnrrnmnrnmnorrrrrrnmnrrrnnns 
Steamboat Western Belle vs. Wagner. 


PPP PPP PLP PPP PL PPL PLL PPP LPP PPP DD PNP PPP PP POP PRP ALP OP NPR 


STEAMBOAT WESTERN BELLE vs. WAGNER. 


A steamboat is not necessarily liable for sinking a flat boat, by being out of the usual channel. 
There must be some negligence on the part of the officers of the steamboat to render her 
liable. 


APPEAL from St. Louis Circuit Court. 


Rannetis & Topp, for 4ppellant. 
T. Po.x, for Appellee. 


Narton, J., delivered the opinion of the Court. 


This was an action by Wagner against the steamboat Western Belle, 
for running down his flat boat, loaded with wheat and whiskey. The 
plaintiff obtained a verdict. 

It appeared upon the trial that the flat boat was tied up to the bank of 
the Mississippi, at a place called the Hawk’s Nest, where she had, in 
company with two other boats, put in to avoid a storm. Some two or 
three fires were lighted by the hands having the management of the flat 
boats, on the shore, immediately above the boats. About eleven o’clock 
at night, the steamboat Western Belle came along, and, after stopping 
the engine, her pilot enquired for wood. An answer was given by some 
one in charge of the flat boats, that there was no wood tiere, but the 
steamboat continued to round to the shore. Warning was then given to 
the officers of the steamboat that there were flat boats there, and they 
were also again told that there was no wood. The collision took place, 
and the flat was sunk. 

It appeared that the river was in a low stage of water, and that the 
channel was at this point narrow, but sufficiently wide for the steamboat 
to have passed along without coming in collision with the flat boats.— 
There was evidence to show that the place where the flat boats were tied 
up was a point where steamboat wood was occasionally kept. 

Numerous witnesses were examined on both sides, showing all the cir- 
cumstances attending the collision of the boats; the testimony on one 
side being aimed to show negligence on the part of the officers of the 
boat, and on the other hand, to place the disaster to the unskillful and 
negligent conduct of those who had charge of the flats. A detail of this 
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testimony we deem unnecessary to an understanding of the points of law 
arising in the case. 

The court instructed the jury, at the request of the defendant, as fol- 
lows : 

1. The plaintiff is not entitled to recover if the jury believe from the 
evidence that those in charge of the flat boat were neglectful of any care 
or precaution which common prudence, under the circumstances of the 
case, would require for preventing such an accident as this. 

2. If the jury believe from the evidence that the accident or injury to 
the flat boat resulted from any fault or negligence on the part of the per- 
sons in whose charge the flat boat was, they must find for the defend- 
ant. 

No instructions were asked by the plaintiff, but the court further in- 
structed the jury that if the flat boat in question was moored or fastened 
along the shore of the island, and at the point spoken of by the witness- 
es, and the steamboat, by pursuing her direct course in the prosecution 
of her intended voyage, and by following the usual course of the river 
along the main and usual channel followed by steamboats navigating that 
part of the Mississippi river, and by using ordinary care and skill, could 
have avoided a collision, or avoided the running upon the flat boat, the 
defendant was liable. 

A motion for a new trial was made, and overruled. The last instruc- 
tion given by the court was, in our view of the case, erroneous. It placed 
the liability of the steamboat solely upon the fact of her being found out 
of the usual channel of the river. There was no controversy on this 
point. ‘The pilot of the steamboat testified that there was ample space 
in the main channel for the boat to pass without touching the flat. The 
defence of the steamboat was, that she used ordinary care and diligence 
in approaching the shore for the purpose of procuring wood. Whether 
this defence was made out by the proof or not, was for the jury to de- 
cide, but the instruction of the court relieved them from the necessity of 
looking into the question of negligence atall. It cannot be, that a steam- 
boat is responsible for every accident which happens, however careful 
may be her officers, and their conduct, merely because she is not run- 
ning in the main channel of the stream. It is understood that a steam- 
boat may land at any usual landing place, for wood or passengers, or 
freight, without being chargeable with a deviation. There was some 
controversy in this case whether the point of the island where the col- 
lision occurred was a usual wooding place or not; but this-was a question 
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of fact for the jury. Whatever we may think of the propriety of the 
verdict on the facts in evidence, the judgment must be reversed and a 
new trial awarded. 


The other Judges concurring, judgment reversed. 


CARLIN vs. PAUL. 


The owner of a block ina city, having made partition of the same among several persons, and 
in each deed made an alley running through the block the boundary of the lots, each pro- 


prietor becomes entitled to a private right of way in the alley, and to an action for its dis- 
turbance, 


T. Pou, for Plaintiff in error. 


Primm & Wuirttetsey, for Defendants in error. 


Napton, J., delivered the opinion of the Court. 


This was an action on the case for a disturbance of a right of way in 
an alley in the city of St. Louis. The declaration contained two counts; 
the one alleging a private right of way in the plaintiff, and the other aver- 
ing that the alley was a public highway. The case went to trial upon 
the general issue, and it was agreed that, in case of a recovery, the plain- 
tiff should have only nominal damages—such damages to be considered 
both special and general. 

It appeared that Madame Therese Cerre Chouteau formerly owned 
the entire block, through which the supposed alley extended, and that 
shortly before her death, she caused a plat to be made of this block, for 
the purpose of partitioning it off among her children, upon which plat 
the alley was laid off. She accordingly executed conveyances of differ- 
ent portions of this block, and in all of the deeds, this alley, which was 
twenty feet wide, was called for as the boundary of the lots. The alley 
extended from Walnut street, through the centre of the entire block, 
until it reached the lot of ground belonging to the estate of the late Sam- 
uel Perry. It seems that Auguste Chouteau, the husband of said The- 
rese, had, several years before this partition was made, for the purpose 
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of widening Main street, thrown off from the east side of the block eight 
and one-fourth feet; but that the plat used by Madame Chouteau in lay- 
ing off the alley represented the block as it was originally, and the alley 
was located in the centre of the block, without reference to this dimi- 
nution on the side of Main street. The deeds were drawn in conformity 
to the plat, and consequently the deeds conveying the lots on the east 
half of the block called for eight and one-fourth feet more in depth than 
the lots actually were, assuming the alley to be twenty feet wide, located 
as in the plat. The plaintiff was the owner of one of the lots in the west 
half of the block, and the defendant the owner of a lot on the opposite 
side of the alley, fronting on Main and Walnut streets. This alley had 
been, previously to the commencement of this suit, opened and paved 
at the expense of the proprietors of the lots adjoining it. The defend- 
ant had extended his buildings fronting on Walnut street about ten feet 
across the said alley. Upon these facts, the Circuit Court was of opin- 
ion that the plaintiff could not recover. A nonsuit was taken, and the 
cause brought to this Court by writ of error. 

Upon the facts stated, we entertain no doubt that the plaintiff had a 
right of way in the alley. The original proprietor of the block having 
subdivided it into small lots, and having conveyed all these lots with re- 
ference to the alley laid out through the centre of the block, all the pro- 
prietors deriving title from the same source are estopped from denying 
the existence of the easement. It is implied from the grant. 

The call for eight feet and a fraction over the actual depth of the lots 
in the east half of the block is explained by the mistake in making the 
deeds with reference to the original plats, made before a portion of the 
block on the east side had been thrown into Main street. This call for 
a distance in the defendant’s deed, and in all the other deeds of the pro- 
prietors of adjoining lots, cannot control the call for the alley as the wes- 
tern line of the lots. 

Nor should we entertain any doubt that Madame Chouteau had dedi- 
cated this alley to the public use, were it not for our act of Assembly in 
reference to plats of towns and villages. A dedication has been said to 
be the act of giving property in such manner as to conclude the owner. 
No particular length of user is necessary to constitute a dedication to 
public uses, though where the acts of the owner are in other respects 
not unequivocal in their character, this circumstance has a material in- 
fluence in determining the character and extent of these acts. The ef- 
fect of a dedication is not to deprive the owner of title, but to estop him 
from asserting that right of exclusive possession and enjoyment which 
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an owner of land ordinarily has. There can be no doubt that the acts 
of Madame Chouteau, as specified in the case stated, sufficiently evince 
an intention on her part to dedicate this alley to the use of the public; 
but as there was no compliance with the requisitions of our statute on 
this subject, it may be questioned whether this intention was effected. — 
It does not seem material to the plaintiff’s rights, whether the right of 
way be considered as a private one, and confined to the proprietors of the 
lots in this block, or is a public easement. In either view of the subject, 
he was entitled to recover. We shall not, therefore, undertake to give 
any opinion on the question relating to the public rights in this alley. 
The other Judges concurring, the judgment is reversed. 
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GLASGOW vs. RIDGELEY & ALLEN. 


1. Where there is a subscribing witness to an instrument, he must be called, or his absence ac- 
counted for; and without this, it is not competent to prove its execution even by the grantor. 


2. Objections to the form of questions in depositions, must be made at the time the depositions 
are taken; it is too late to make them at the trial. 


3. The act of 1843 “concerning landlords and tenants in St. Louis county,” gives no lien, un- 
less the rent be due and certain. 


4. Where goods which have been conveyed by two mortgages are sold under an execution in 
favor of a third party, in an action of assumpsit for money had and received brought by 
the older mortgagees against the plaintiff in the execution, they are only entitled to recover 
the amount due on their mortgage, and not in addition the amount due on the junior mort- 
gage. 


APPEAL from St. Louis Circuit Court. 


SpaLvInG, for Qppellant, insists: 


1. The first and second questions asked by plaintitis in the first deposition of Willey were lead- 
ing and improper. 

2. That the notes given in evidence as having beeu secured by mortgage of Willey to Norman 
Cuiter, were improperly admitted, not being the same described. 

3. The eourt improperly admitted the second deposition of Willey in evidence; the same wit- 
ness having been previously examined on the same matter by the same party, in his first deposi- 
tion, which had been read, 2 J. J. Marshall, 236; 17 John., 343; 4 Mason, 312. 
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4, The questions in said second deposition were leading andimproper. The first is leading, and 
also objectionable, as requiring a witness to testify as to documents not before him, and as to the 
identity of them. 

5. The mortgages were improperly admitted in evidence, not having been sufliciently proved— 
the subscribing witness not having been examined or accounted for. 1 Greenleaf’s Ev., sec. 569, 
p. 636. That instruments must be proved by subscribing witness, for the reason that a fact may 
be known to subscribing witness not known to obligor, &c. Ibid., secs. 570, 571, 5723 Ist vol. 
Starkie’s Ev., p. 325. Where instrument purports to have subscribing witness, he must be called, 
or it must be shown that proof by him has become impossible. Ibid., p. 328-9. That if sub- 
scribing witness be dead, &c., proof of his hand is a sufficient proof of the instrument. Ibid., p. 
320. Subscribing witness must be produced, and admission of party, or sworn admission in an- 
swer in char.cery will not answer; and it holds in suits between third persons, as well as in suits 
in which party to instrument is party to suit, or whether instrument is foundation of action or 
collateral. That this strictness ought to be observed generally, and is undoubted law, see 3 John. 
R., 477; 11 Wend., 110; 3 Binney, 196; 8 East., 548; 4 East., 53; 6 N. H. Rep., 561; 3 Cowen & 
Hill’s Notes, 1264. 

The following cases are exactly in point: 9 John., 136; 5 Mo. R., 422; 4 Monroe, 39; Abbott 
vs. Plumb, Doug., 216. 

6. The first instruction given for the plaintiff below is erroneous, in this: that it assumes that 
the giving of a mortgage by a tenant, on whose goods the rent is a lien, divests the landlord’s lien, 
if the goods are delivered to the mortgagee, though they still remain on thepremises. 5 Cow. R., 
323, Reynolds vs. Shaler. That landlord may follow and distrain mortgaged goods, Acts of As- 
sembly of 1842-3, p. 247, “an act concerning landlords and tenants in the county of St. Louis.” 

7. The third instruction given for plaintiffs below is erroneous. It assumes the law to be, that 
if there be a rent certain reserved, yet it ceases to be a lien when other premises are leased to same 
tenant by same landlord, at an uncertain rent. It even goes farther, for, although the proof was 
that payments were made by Willey more than sufficient to coverall the rent of the additional 
premises, so that all that was due when the distress warrant issued, was rent on the original lease, 
which was certain on the hypothesis of that instruction, and yet the jury are instructed there can 
be no seizure of the goods for rent. 

8. The third instruction of plaintiffs below iserroneous. It directs the jury to find for plain- 
tiffs the whole amount of the debt due to Cutter on his mortgage, not exceeding amount of money 
made by the sales of the property. 

Now, the mortgage to Cutter comprehends other property besides that which is embraced in the 
mortgage to Ridgeley and Allen, and this instruction insists that Ridgeley & Allen shall recover, 
in their names, in this suit, the proceeds of the sale of the property not included in their mort- 
gage, and to which they had shown no right. 

9. The first three of defendant’s instructions were improperly refused, particularly the third, 
which asserted that the lien for rent, if any there was, was not divested by execution of the mort- 
gages, if the goods still remained on the premises. 1 Wend., 307. That suspension of proceed- 
ings against tenant, under distress, does not deprive landlord of right to pursue the goods destrain- 
ed. 5 Cow., 323, Reynolds vs. Thaler. 

16. The three last instructions asked by defendant, and refused by the court, should have been 
given, and especially the last. 

11. ‘The new trial prayed for should have been granted, for the reasons stated in the motion, the 
last of which was, that the recovery was too large, and the bill of exceptions shows that the 
recovery was for many articles not embraced in either mortgage. Milburn’s recovery is not al- 
lowed, - 

12. The fourth instruction given for plaintiff is incorrect, and ought to have been considered in 
its order. It declares that there is no lien for rent till the rent is due. It says that the right to 
distrain does not exist unless the rent was due before the mortgage was made. I refer to the act 
of Assembly above, of 1842-3, p. 247. 
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Lesurz & Fiexp, for Zppellees, insist: 


1. The mortgages were sufficiently proved without calling the subscribing witness. They were 
proved by the highest evidence, viz., the very person who made them. It is admitted that in many 
of the text books the rule is laid down in general and unqualified terms, that the subscribing 
witness must be called to prove the execution of an instrument, but all the cases, it is believed, will 
be found to be those where the instrument is sought to be proved against the party who made it, or 
where, in other cases, some inferior proof is offered. But in no case like the present has it ever 
been decided, as is confidently believed, that the instrument was not sufficiently proved by the 
party himself. 

The cases are all collected in Cowen’s notes to Phill. Ev.; 1264; 4 Bibb R., 442. 

The reason that is sometimes given jor requiring the production of the witness where the party 
has admitted the execution, i. e., that the witness may remember what the party has forgotten, is 
effectually exploded by this Court, in Moss vs. Anderson, 7 Mo. R., 337. 

2. The mistake in the description of the notes in Cutter’s mortgage, was properly explained by 
proof. 7 Cow. R., 13; 18 Pick. R., 455; see the cases collected on this point; Cow. notes to 
Phill. Ev., 1424. 

3. The objections taken to some questions in the depositions, that they were leading, ought not 
to be listened to, because no objection was made at the taking on ‘hat ground; and whenever an 
objection is raised to the mere form of a question, the adversary ought to be apprised at the time 
of that particular ground, so that he may vary the form. Besides, it is insisted, that the questions 
are really not leading in their character. 

The instructions given by the court were correct: the first instruction declares the lien of the 
mortgage superior to the distress warrant. 

The account for rent, on which the warrant was founded, is for one gross sum, from April 6, 
1843, to April 6, 1844. There was no evidence of its being due at all, except such as was far- 
nished by the settlement of Willey, and in that, it is treated, likewise, as a gross sum due for the 
year. 

The question arising on the face of the account addressed itself to the court, and no other de- 
cision could be made than that rent, which appeared by the landlord’s affidavit to be due in April, 
must be postponed to mortgages made in March and January preceding. See the act in relation 
to landlords and tenants in St. Louis county, passed in 1842, giving the right to distrain only 
when rent is due. 

The first instruction may also be supported on the principle asserted in the case of Field vs. 
Milburn, 9 Mo. R., for the lien of the landlord is not made at all exclusive by the law, and the 
property was actually taken into possession by the mortgagee before the lien was executed by a 
levy of the warrant. 

The second instruction is justified by the plain language of the act. The right of distress only 
exists where the rent 1s “certain.” See act 1842, relating to landlords and tenants; Valentine vs. 
Jackson, 9 Wend., 302; 25 Wend., 443. Some of the sections of the Missouri act, and this in 
particular, are literally borrowed from the N. Y. law. 

The thigd instruction is merely asserting the same principle in different circumstances. 

The fourth instruction follows the language of the act, and dec?ares that the right to distrain 
does not arise till the rent was due. 

The fifth instruction lays down the rule as to the measure of damages. The first mortgagee after 
forfeiture became owner of the goods at law. After satisfying his own debt, he would be an- 
swerable over to the second mortgagee for any surplus in his hands, and if the goods were ille- 
gally taken from him, he may recover to the extent of the damages sustained by him individually, 
and by any other person whose interests he might represent. See a case in Mass., directly in 
point; Chamberlain vs. Shaw, 18 Pick., 278. 

The instructions asked by the defendant were all improper . 
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1. The landlord’s warrant is assumed per se to be.a sufficient justification for the seizure of the 
goods. But this cannot be so. The warrant, without the relation of landlord and tenant, the ex- 
istence of a certain reservation of rent, and the same being due, is no better than waste paper.— 
See 9 Wend. Sup. 

2. The second instruction is equally faulty, and for the same reason. 

3. The third may or may not be true, but it has nothing to do with the question. The extent 
of the landlord’s lien is of no importance; the only controversy is about the landlord’s right to 
distruin under the actual circumstances of this case. 

4,5,6, The three last instructions have been considered under the last instruction given by the 
court. 


Napton, J., delivered the opinion of the Court. 


This was an action of assumpsit for goods sold and delivered, and 
money had and received. The plaintiffs had a verdict and judgment. 

Upon the trial, it appeared that Walter Willey, on the lst March, 1843, 
took possession of the Glasgow House, as tenant to the defendant, who 
was the proprietor of the same, and continued to occupy it until some 
time in August, 1844. Onthe 17th January, 1844, Willey executed a 
mortgage to the plaintiffs (Ridgeley & Allen) for the furniture of the 
Glasgow House, to secure them for their liability on a note executed Jan- 
uary 18th, 1844, by Ridgeley, and endorsed by Willey and Allen. The 
note assumed this form, in compliance with certain bank regulations, but 
Willey received the money. On the 21st March, 1844, Willey executed 
a second mortgage of the same property, to Norman Cutter, to secure 
the payment of two notes given to them, one for $1761 05, and the other 
for $594 82. On the first August, 1844, Willey delivered possession of 
the furniture of the Glasgow House to Ridgeley and Allen, the mortga- 
gees. This delivery was by handing them a chair in the name of the 
whole, and was in presence of witnesses. On the second August, the 
sheriff levied on the furniture under a distress warrant in favor of de- 
fendant, and afterwards sold it for $3499 30, and paid over to defendant 
$2319 18. On the 6th April, 1844, there was a settlement between 
Willey and defendant for the rent of the Glasgow House, in which Wil- 
ley agreed that the amount of rent then due was $2319 18. ° 

The plaintiff’s testimony conduced to show that there was no agree- 
ment between Glasgow and Willey about the rent of the Glasgow House 
until after the mortgages to Ridgeley & Allen and Cutter. The defend- 
ant’s testimony was offered to show that the rent had been agreed on be- 
fore that time, and that the understandirg between the parties was, that 
the rent was payable monthly. There was no written lease. It appear- 
ed that after Willey had gone into the Glasgow House, the defendant 
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rented to him a small building adjoining, to be used for purposes connect- 
ed with the hotel. There was contradictory testimony as to what rent 
was agreed on for this building, and at what time it was ageed on. 

The execution of the mortgages was proved by the grantor, although 
there was a subscribing witness, and he was not called, or his absence 
accounted for. An exception was taken on this point. 

Two depositions of Willey, the grantor in the mortgages, were read. 
Objections were made to some of the statements in the first deposition, 
because they were answers to leading questions; and objections were 
also made to the reading of the second deposition, because it contained 
evidence relating to the same topics, about which the deponent had tes- 
tified in his first deposition. Exceptions were saved on these points. 

The court instructed the jury as follows: 

1. If the jury believe that the mortgage to Ridgeley and Allen, which 
has been read in evidence, was taken in good faith for the purpose there- 
in expressed, and the same afterwards became forfeited, and the goods 
therein mentioned, in fact, delivered to said Ridgeley and Allen, before 
the levy of the defendant’s distress warrant; in such case, the title of 
the piz.intiffs, under the mortgage, is superior to the right of the defend- 
ant, under the distress warrant. 

2. If the jury find that the Glasgow House was leased by the defend- 
ant to Willey, and that no certain rent was agreed on between the par- 
ties until after the making of the mortgage to the plaintiffs, and that such 
mortgage was taken in good faith for the purposes expressed on its face, 
then the defendant had no right, as against the plaintiffs, to distrain said 
mortgaged property for the rent of said house. 

3. Even if a certain rent was originally reserved and agreed on for 
the Glasgow House, yet, if, during the term, other premises were added 
to the leased premises, and said Willey was to pay rent for the whole, 
without any agreement as to the additional sum or the whole rent, and 
after the execution of the plaintiffs’ mortgage, said Glasgow and Willey 
agreed on the amount of the whole rent, including the additions, the de- 
fendant*cannot justify seizing the mortgaged property under his distress 
warrant for the rent thus settled after the execution of the mortgage. 

4. Although a certain rent were reserved before the execution of said 
mortgage, the defendant’s right to distrain for it must yield to the plain- 
tiffs’ right under the mortgage, unless such rent was in fact due before 
the making of the mortgage. 

5. If the jury find for the plaintiffs, they will enquire whether the 
mortgage to Cutter was made in good faith, and for the purpose express- 
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ed on its face; and if so, the plaintiffs will be entitled to recover so much 
as is justly due to them by virtue of their mortgage, and to Cutter, un- 
der his mortgage; not exceeding, however, the amount of money receiv- 
ed by defendant from the sales of the mortgaged property, and interest 
thereon from the commencement of this suit. 

The court refused to give the following instructions, asked by the de- 
fendant : 

1. That the landlord’s warrant givenin evidence is a sufficient author- 
ity for the sale of the goods that were owned by Walter Willey and were 
on the premises mentioned in said warrant, during the time that Willey 
was tenant of the defendant, if the goods remained on the premises. 

2. That the landlord’s warrant is a legal and valid authority on its 
face for the sale of any goods liable to be distrained for rent by the de- 
fendant, for rent due him as landlord of the premises mentioned therein. 

3. That if there was any lien for rent, on the goods, or any of them 
in question, at the time of the execution of said mortgages, the same was 
not divested by said mortgages, but still might be enforced against the 
property, while it still remained on the premises, and the relation of © 
landlord and tenant still existed between said Willey and the defendant. 

4. That there can be no recovery in this case for the amount of the 
moneys received and mentioned in the mortgage to Cutter, or any part 
thereof. 

5. That there can be no recovery in this case for the amount of money 
mentioned in the mortgage to Ridgeley and Allen, or any part thereof. 

6. That the Jaw raises no implied promise in favor of Ridgeley and 
Allen against the defendant to pay them the money due to Cutter from 
Willey on the mortgage to Cutter given in evidence. 

A motion was made for a new trial upon the usual grounds, which was 
overruled, and the cause brought to this Court by appeal. 

The first point we will consider is, the propriety of admitting the 
grantor to establish the execution of the mortgages. It is a settled rule 
of evidence, that where there is a subscribing witness to an instrument, 
he must be called to prove its execution, or his absence must be account- 
ed for. This rule is based upon the reason that the parties, by selecting 
a subscribing witness, have mutually agreed to rest upon his testimony, 
in proof of the execution of the instrument and of the circumstances 
which then took place, and that he knows those facts which are proba- 
bly unknown to others. Whatever may be thought of the applicability 
of these reasons to a case where the testimony of the grantor himself is 
offered, it appears to have been repeatedly adjudged that such a case 
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. Glasgow vs. Ridgeley & JAllen. 
does not constitute an exception to the rule. Hollenbeck vs. Fleming, 
6 Hill. R., 306; Johnson vs. Mason, 1 Esp. R., 89, Barry vs. Wilbourne, 
2 Bailey R., 91; McMurtry & Peebles vs. Frank, 4 Mon. R., 39. 

Many of the rules of evidence are merely arbitrary, and we are not 
authorized to sanction a variation from the rule in question, merely be- 
cause the reasons upon which the rule was founded may be thought not 
very applicable to the case in which it is sought to be enforced. The 
rule, as established, is not in itself unreasonable, and no inconvenience 
is likely to result from a strict adherence to it. 

The objections to the leading character of the interrogatories pro- 
pounded to the deponent Willey, came too late at the trial. Had the ob- 
jections been made at the time, the party taking his deposition might 
have framed his interrogatories so as to have avoided the objections.— 
There is no difference in this respect between depositions and oral testi- 
mony, and the principles adopted by this Court in relation to the latter, 
will apply to the former. This remark will also apply to the objection 
made to the admissibility of the second deposition of Willey. 

There is nothing on the record to show any unsound exercise of dis- 
cretion on the part of the court in admitting the second deposition, 
notwithstanding it related to facts about which the deponent had previ- 
ously testified. 

The construction which the court gave to the act of 1843, “‘ concern- ° 
ing landlords and tenants in St. Louis county,” is, in our opinion, the cor- 
rect one. A lien is not given by that act except where the rent reserv- 
ed is certain, and: where it is due. That this construction of thé law 
will somewhat impair its utility, and to some extent defeat the purposes 
usually sought to be attained by enactments of a similar character, may 
be conceded; but this circumstance alone cannct be allowed to control 
the plain letter of the law. Leaving out of view the language of the 
first section, which states it as the object of the law “to secure the pay- 
ment of rents due the landlord,”’ the provisions of the second, third and 
fourth sections seem to show conclusively that the legislature designed 
to give the lien only in cases where rents were due, and not before they 
were due. Those sections provide a mode by which the landlord may 
secure all the rent that is due, when an execution is levied o the goods 
upon the demised premises, but make no provision for any rent in arrear 
and not due when the levy is made. It is clearly deducible, from such 
a provision, that an execution would bind the goods, if levied before the 
rent was due. If so, there is no reason why a mortgage should not have 
the same operation. It would be quite as easy for the tenant to evade 
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the landlord’s demand for rent by confessing a judgment and inviting the 
levy of an execution, within a few days of the period when the rent be- 
comes due, as it would be to convey the goods to a mortgagee. Itis ev- 
ident that the statute would afford practically but little security to land- 
lords, except in cases where the rent was made payable monthly or at 
some short intervals. As the law was confined to St. Louis county, it is 
probable that the knowledge which the Legislature had, that this was 
the usual mode of leasing in St. Louis, may have induced a limitation of 
the lien to cases where the rent was due. 

The third instruction given by the court substantially declares, that 
although certain rent might have been reserved for the Glasgow House, 
yet, if additional premises were rented by Glasgow to Willey, at an un- 
certain rent, the whole rent was thus rendered uncertain. We are un- 
able to see how this consequence follows, from the premises assumed.— 
If the Glasgow House was rented for a sum certain, upon what principle 
will another contract for another house affect the first contract? The 
entire rent which will accrue to Glasgow on the two contracts will un- 
doubtedly, upon the supposition made, be uncertain; but this uncertainty 
arises only from the character of the second contract, and not of the 
first. If the first contract is understood to be a subsisting one at the 
time of the second, and the second is not substituted for it, nor incon- 
sistent with it, each contract must be interpreted according to its own 
terms, and neither will be affected by the other. The case of Lawrence 
vs. French (25 Wend., 445) is very dissimilar to the present. That was 
a case where premises were demised at a certain rent, but the tenant 
was deprived of the use of a portion of them by an act or omission of 
the landlord, amounting, in law, to an eviction, and it was held that the 
landlord could not distrain for the proportional amount of rent due. The 
court considered that the eviction from part of the premises demised, de- 
feated the contract; and that, although the tenant was still liable for his 
use and occupation of the residue, it was only upon an implication of 
law that he would pay for such use and occupation so much as it should 
be worth. The rent was in this way uncertain, and therefore the reme- 
dy by distress was denied. But what ‘application has this principle to a 
case like the present, where there has been no eviction, but merely an 
additional contract for additional premises ? It does not follow, because 
an additional building has been leased at an uncertain rent, that the rent 
of the premises originally demised._ has been therefore rendered uncer- 
tain. It may be so, certainly, if the second contract has been substitu- 
ted for the first; but the contracts may be independent, and both subsist- 
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ing at the same time. The fact that the additional premises are adja- 
cent to those originally demised, and used for the same purposes, cannot 
change the character of the two contracts. The question will still be, 
whether the last contract has been substituted for the first, or whether 
they are both subsisting and independent of each other. 

The fifth instruction allowed the plaintiffs to recover, not only the 
amount which was due to them on their mortgage, but the amount which 
was due to Cutter on his mortgage, provided the other facts, to which 
the attention of the jury had been directed, were for the plaintiffs. We 
cannot perceive the propriety of this instruction. Had the plaintiffs, as 
the legal owners of the goods mortgaged, brought an action to recover 
them specifically, or their value, it may be that their responsibility over 
to the younger mortgagee, would have authorized their recovery to the 
full extent of both the debts. But the action of assumpsit is to recover 
the money which the defendant has received for the use of the plaintiffs, 
and which, ex zquo bono, belongs to them. Are they responsible over to 
Cutter for moneys collected in this form of action? Surely not. They 
are sueing for money which they allege Glasgow has received, and which 
equitably belongs to them. It is contrary to every principle applicable 
to all our forms of action, that a plaintiff should be permitted to recover 
merely because the defendant has no title. If the defendant be not en- 
titled to the balance of the value, that is no reason why the plaintiff 
should recover it, unless the plaintiff, by the position he occupies, be 
responsible over to the party to whom such balance is due. Such might 
he the case in an action of detinue, replevin, or trover; but in this form 
of action, the plaintiffs are not sueing for what is due to others, but to 
themselves. 

The other Judges concurring, judgment reversed and the cause re- 
manded. 
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1. After leave to answer in chancery is asked and given, it is improper to demuralone. The 
defendant, if he wish to demur, must plead or answer to some material fact. It is, how- 
ever, in the discretion of the court to let the demurrer stand. 


2. It is no ground for demufrer to a bill by which land may be affected, that a greater part of 
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the land lies in a county other than that ‘in which the suit is brought. This defence must 
be made by a plea to the jurisdiction. 


. Although land may be affected by the decree, yet, if the primary objects of the bill do not 
relate to land, it need not be brought in the county where the land liés. 


. The administrator and vendee of the real estate of the deceased may properly join in a bill 
for an acceunt, and conveyance of lands held in trust for the deceased. 


5. A demurrer that is too general, must be overruled. 


. In a bill for an account and for a conveyance of the balance of lands held in trust to satisfy 
a debt, after payment of the debt, it is not necessary to tender the money, nor to offer to 
redeem. 


. The objection to a bill for an account and conveyance of land held in trust, that there are 
purchasers without notice who should be made parties, cannot be made by demurrer, but 
must be raised by pleain abatement, or insisted on in the answer. 


APPEAL from St. Louis Circuit Court. 


A. Hamitton, for Appellant. 


Gamsie & Bares, for Appellees, insist: 


1, The bill shows conclusively that the land, by far the greater part of it, if not the whole, does 
not lie in St. Louis county; and so the suit could not be brought there, by the positive provision 
of the statute. R.C. of 1835, p. 506, sec. 2; and the Rev. Code of 1845, is word for word the 
same. 

2. This is plainly multifarious. Whatever lands C. D. Delassus had, descended, immediately 
upon his death, to his heirs, subject only tothe payment ot debts. The administrator had nothiffg 
to do with them; even in a contingency of debts exhibited, and an ascertained deficit of personal 
assets, his agency is through the courts, and as ministerial as the sheriff’s in executing a fi. fa. 

And McCarty claims by derivative title subject to be disputed, and has made the heir ( Auguste 
Delassus) a party defendant, in order that he may dispute it. 

So it appears that two séparate matters of litigation, in which different persons must be the 
parties, are put in the same bill. 

To show that this is multifarious, there is no occasion to search for legal proof. A very recent 
case decided by this Court, with authorities ready collated to my hana, is all that need be cited.—_ 
9 Mo. R., 293, Jones vs. Paul, et al. 

3. The pretended deed from Auguste Delassus to McCarty, is made part and parcel of the bill. 
It is all the title he sets forth. As an instrument conveying title, it is obviously defective. To 
say nothing of its want of due authentication, (being apparently made in Louisiana) and its lack 
of registry in the counties where the lands are alleged to lie, it is, except as to the two tracts des- 
cribed, and perhaps even as to them; void for uncertainty. See Newman vs. Lawless, Mo,, R., 
and Ashley vs. Evans, 7 Mo. R. 

There is no justice nor propriety in involving Leduc’s representatives in a litigation between 
McCarty and A. Delassus, about the validity or the extent and operation of that deed. His title 
at law, as against A. Delassus, being defective, he is not entitled to a discovery or other aid in 
equity. Story’s Eq. Pl., p. 426, sec. 558; Mitford’s Ch. Pl., p. 155. 
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4, The making of Theodore D. Papin a defendant individually, is objectionable on the same 


grounds of multifariousness as are stated under the second point. In addition to the authorities 
there cited, see Edwards on Parties, 10 to 15, 


5. A defendant is not bound to discover any thing that may subject him to a penalty or forfeit- 
ure. Here, not onlfwould a penalty be incurred, but the bill expressly invokes the penal sanc- 
tions of the statute. See Story’s Eq. Pl., p. 423, sec. 5535. Mitford’s Pl., p. 194. 

6. “ He who asks equity must do equity.” The Court should not entertain a bill where it is 


plain that the complainants seek to gain whatever they can, without exposing themselves to the 
coercive decree of the Court. 


7. Same, in principle, precisely, as the last. 

8. Allthe above points are in substance embraced in this. In addition, it appears in the bill 
that Leduc devited the lands to Hypolite Papin, and that H. Papin is dead, and that the lands are 
descended from or have been devised by him to his numerous children, some of whom are mar- 
ried, and some are infants, and in condition not to be affected by the claims of the complainant of 


a latent equity arising out of constructive mortgage, or pretended fraud and imposition, of which 
they had no notice. 


Scott, J., delivered the opinion of the Court. 


This is a suit begun by a billin chancery. The bill in substance states, 
that C. D. Delassus died at New Orleans, about the Ist of May, 1843, 
intestate, leaving an only son, Auguste Delassus, his heir at law. That 
administration on the estate of said Delassus has been committed to the 
said Ulrici, one of the complainants, in the State of Missouri. That 
since the decease of said Delassus, his said son has conveyed, by deed of 
the 7th September, 1843, to the said Lewis B. McCarty, all his lands, of 
whatever description and wherever situated, for the sum of $40,000.— 
That Charles Delassus, prior to and on the 15th July, 1817, was seized 
of a. great many lands in the then Territory of Missouri, by virtue of 
grants, concessions, or orderg of survey, before that time made by the 
Spanish Government, and at that period unconfirmed. That said Charles 
Delassus, at the time, and for several years previous to the cession of 
Louisiana, on the thirtieth April, 1803, was Lieut. Governor and 
Commandant of the province of Upper Louisiana. That prior to his 
appointment in Upper Louisiana, he was Commandant of the post 
of New Madrid; that while in command of that post, he took into 
his service M. P. Leduc, late of the county of St. Louis. That said 
Leduc was employed as a scrivener, and in other matters in which said 
Delassus needed aid. That Leduc acquired the confidence of Delassus 
and was employed by him in matters of private business, and as his pri- 
vate secretary as Commandant and Governor. That Leduc continued 
with Delassus until the 10th of March, 1804, when he delivered up the 
government to Amos Stoddard, the representative of the United States. 
That shortly thereafter, the said Delassus removed to New Orleans, 
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where he remained until 1815 or 16, when he returned to Missouri, and 
settled near St. Louis on a small farm. That during the absence of De- 
lassus, Leduc, who did not accompany him, had the management of all 
his concerns in Upper Louisiana, and eontinued his supérintendence af- 
ter his return, That from time to time, he loaned small sums of money 
to Delassus at a high rate of interest, until at length he obtained from 
him a promisory note, of the date of the 15th July, 1817, for $2472 55, 
payable six months afterdate. That Delassus ¢ontinued to borrow small 
sums, and obtained about $2400 on notes negotiated by Leduc. That 
by excessive usury,.and compound interest, on the 5th July, 1822, as ap- 
pears by an account made out at that time, these notes amounted to the 
sum of $9822, of which the sum of $3621 was usury. That said account 
was not, until fourteen years after, submitted to Delassus, when an agree- 
ment was made that it should bear a special rate of interest. That Le- 
duc, on the 28th August, 1822, for the nominal consideration of $1250, 
obtained from Delassus four valuable slaves, being all the slaves possess- 
ed by him. That shortly after his return to’ Missouri, Delassus.mort- 
gaged the small farm on which he resided to B. Duchouquette for the 
sum of $2800, to be paid on or before the 20th December, 1823. That 
in 1825, he returned to New Orleans, in a state of utter destitution, dnd 
afterwards the mortgage was foreclosed, and Theodore Papin became 
the purchaser, by which Delassus was deprived of the only piece of con- 
firmed land he held in this State; all the rest of his lands being uncon- 
firmed. That for a nominal consideration, the said Leduc obtained from 
Delassus several tracts of land, the claim to which was afterwards ¢on- 
firmed, amounting to upwards of 70,000 arpents, and also the half of an 
unconfirmed claim purchased by Delassusfrom P. Chouteau, which half 
contained about 268,494 arpents. That Leduc was the attorney in fact 
and the confidential agent of Delassus, when all of said conveyances 
were made, and in that capacity, in the fall of 1836, received from P. 
Chouteau, on account of Delassus, the sum of $18,666. That in the 
month of December, 1836, Delassus visited St. Louis for the first time 
since his removal in 1825, among other purposes, for that of obtaining a 
settlement with Leduc. That.shortly after the arrival of Delassus, Le 
duc presented to him an account, in which he claimed a balance of 
$23,133 23; that to said account was appended an article or instrument, 
in the hand writing of Leduc, which is as follows : 

“For security of payment of which sum, (said balance of $23,133 23) 
the undersigned have agreed, and do agree, as follows, to-wit: That 
Marie Philip Leduc having in his hands the transfer of the bond of James 
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Mackay for a part of the tract of land of thirty thousand arpents granted 
to said Mackay the 13th October, 1799, also a deed of sale for the re- 
mainder of a tract of land of seven thousand and fifty-six arpents, grant- 
ed to Deluzieres, in the county of St. Francois, of which a part belongs 
to William Alexander; the deed of sale of said land so made to Leduc is 
recorded in the county of St. Francois, the 6th December, 1835; also, 
6056 arpents, part of a square league granted to Louis Curtois, jr., and 
sold by said Curtois to said Leduc, by deed recorded in the office of the 
recorder of the county of St. Louis, book F, p. 5; also, 20,000 arpents 
on the Salt river in the county of Pike, making part of a tract of land 
630,000 arpents granted to M. Delassts the 10th February, 1798; the 
deed of sale from M. Delassus to Leduc is recorded in the said county 
of Pike, book I’, p. 268, for the 30,000 arpents, of which ten thousand 
arpents belong to said Leduc, and the other twenty thousand arpents are 
only in his hands as security, as above it is mentioned: also, 268,494 ar- 
pents, or thereabouts, part of a grant made to James Clamorgan, on the 
Mississippi below New Madrid, by grant of the 9th August, 1796, which 
land Mr. Strother is authorized to sell at twelve and a half cents per ar- 
pent, and on which lands Messrs. Lawless and Strother have interest by 
contract, it is well understood that on the proceeds of said sales, after 
having satisfied the contract of Messrs. Lawless and Strother, the said 
Leduc shall retain the said sum of twenty three thousand one hundred 
and thirty-three dollars and twenty-three cents, with interest at the rate 
of ten per cent. per annum from this date, and shall account for the sur- 
plus to the said M. Delassus, or to his representatives. Thus it has been 
done, stipulated, and agreed, in duplicates; in faith of which, we have 
signed and sealed, at St. Louis, Missouri, the fifteenth of December, one 
thousand eight hundred and thirty-six.” 

This instrument bore date subsequent to the conveyances from Delas- 
sus to Leduc, above mentioned, and included the same land. That many 
of the items of said account are for usurious interest and are fraudulent. 
That the lands conveyed to Leduc were held in trust by him. That he 
had no beneficial interest in them. That Leduc, in declaring that the 
land which had been absolutely conveyed to him should stand as a secu- 
rity for the debt of $23,133 23, evaded the trust vested in him by the 
absolute conveyances, and unequitably converted them into instru- 
ments exclusively for his benefit. That Leduc sold his interest in the 
large Clamorgan claim, purchased by Delassus from P. Chouteau, for 
$26,849 50. That by his deed conveying the same, no reference is made 
to Delassus. That Leduc, on account of said transfer, received $16,704, 
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and that the balance of said purchase money remains unpaid. That pay- 
ment was in part made of bonds of the American Life and Trust Com- 
pany, which might have been sold at a small discount, but through the 
neglect of Leduc, they have become utterly worthless. That Leduc, 
acting on his own responsibility, and not consulting Delassus, should 9° 
accountable for this loss. 

The bill then states the death of Leduc, and makes his representatives 
parties, and avers that the representatives of Leduc’s estate have pre- 
sented to the said complainant, UJrici, administrator of the estate of De- 
lassus, an account, in which the said estate is charged with $47,568 32, 
and credited by the sum of $11,229 51. This account is the same abows. 
mentioned, augmented by the charging of usurious interest. , 

The bill prays for a discovery of the usurious transactions; that the 
deeds taken by Leduc may enure as trust deeds and transfers to the use 
and benefit of Delassus, and that an account may be taken between the 
estates of Delassus and Leduc; that all usurious charges be disallowed; 
that the forfeiture for exacting usurious interest be imposed ; that the 
agreement appended to the account rendered in 1836, be declared fraud- 
ulent; and for general relief. 

After twice obtaining leave to answer, the respondents filed a demur- 
rer, which the court refused to strike out, as being filed out of time, but 
sustained the same and dismissed the complainant’s bill. 

The following are the alleged causes of demurrer, viz: 

1. This is a suit in equity concerning real estate, and whereby the 
same real estate may be affected, and is not brought in the county in 
which such real estate, or the greater part thereof, is situate. 

2. The bill joins, as complaining parties, the personal representative 
of Charles D. Delassus, and Louis B. McCarty, claiming for himself by 
separate, adverse and inconsistent right. 

3. The title set up in the bill by said McCarty, is on the face of the 
bill defective and illegal. 

4. The bill makes Theodore D. Papin, in his individual capacity, a 
defendant in respect of property and transactions separate and distinct 
and entirely disconnected from the subject matter of the bill. 

5. The bill seeks a discovery of transactions alleged to be fraudulent 
and usurious, which, if confessed, would subject the party to legal pen- 
alties and forfeitures. 

6. The bill seeks a decree in favor of the complainants for all the lands 
and real estate therein mentioned, discharged of the title and claim of 
M. P. Leduc, and those now representing his interest, but does not of- 
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fer to reclaim said lands in case they should be found chargeable with 
debts from Delassus to Leduc. ‘ 

7. The bill prays that an account be taken, and that a balance, to be 
found against the defendants, be decreed in favor of the complainants; 
but does not offer to do equity by paying the balance which upon such 
account may be found against the complainants. 

8. The bill of complainant does not set forth any case of equity enti- 
tling the party to relief, in tbe manner and form therein stated. 

There is no doubt that, by the regular practice of courts of chancery, 
after leave for time to answer has been asked for and obtained, that it is 
irfegular to demur alone. Whenever a defendant has obtained an order 
for time, and is advised afterwards to demur, he must also plead to or 
answer to some material part of the bill. But if a demurrer is filed, as 
it is in the discretion of the court to permit it to stand, there can be no 
propriety in reversing the decree for that cause. Story’s Eq. PI., sec. 
461-2-3. 

As to the first cause of demurrer, it may be remarked, that it does not 
appear clearly where the greater part of the lands lie. This objection, 
if tenable, should have been raised by a plea to the jurisdiction. It is 
not very ‘clear that this is a suit respecting lands within the meaning of 
the statute. It is true, that lands may be affected by it, and so they may 
in every case, for lands may be sold to satisfy the decree. The bill 
states, that a large account, containing usurious, fraudulent and extor- 
tionate charges, has been presented by the administrator of Leduc against 
the estate of Delassus, and prays that the account may be adjusted on 
vrinciples of equity, and that lands held in trust may be so declared and 
applied in satisfaction of any balance found due. So the primary object 
of the bill would seem to be the adjustment of an account. 

The second cause of demurrer is, that the bill joins as complaining 
parties the personal representative of C.D. Delassus and L. B. McCarty, 
claiming for himself by a separate, adverse and inconsistent right. It is 
clear that McCarty has an interest in this suit, so that his rights may be af- 
fected by adecree. As all the lands have been conveyed, and as there 
may result a trust to the legal representative of Delassus, there isa 
propriety in making McCarty a party, that the legal estate that may .re- 
main after the satisfaction of the debt may be vested in him. In Has- 
kins vs. Pope, 10 Ala., 493, it was held that an administrator may join 
with the heir in a bill for partition. The administration law of that State, 
with regard to the power of administrators over real estate, is similar to 
our own. 
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The third cause of demurrer is, that the title of the complainant, Mc- 
Carty, set forth in the bill is defective. The title is either in McCarty 
or Auguste Delassus, and as both of them are parties to the bill, there 
can be no force in this objection. That Auguste Delassus is a party de- 
fendant, could only be objected to by himself. Story’s Eq. Pl., 544 sec. 
This demurrer is not filed by him. The objection that the title of Mc- 
Carty is doubtful, is a reason why A. Delassus should have been made a 
party to the bill. Story’s Eq. Pl., sec. 153. 

The fourth cause is, that Theodore Papin, in his individual capacity, 
is made a party, and therefore the bill is multifarious. The facts stated 
in connexion with Papin in his own right, are merely set forth to show 
the want and destitution to which Delassus was reduced. No relief is 
prayed as growing out of those facts. This objection, then, has no foun- 
dation in fact. 

The fifth cause of demurrer is, that the bill seeks a discovery of trans- 
actions alleged to be fraudulent and usurious, which, if confessed, would 
subject the party to legal penalties and forfeitures. The rule in equity 
is, that if a demurrer is too general, that is, when it is good to a part 
only, if it is made to extend to all the parts of a bill, it must be over- - 
ruled altogether. Story, sec. 443. Admitting this objection was tena-’ 
ble, the demurrer cannot stand; the party should have demurred only to 
that part of the bill seeking a discovery of matters which would subject 
the respondent to penalties and forfeitures. The old law on the subject 
of usury provided, that if it was found by a trial at law that a party had 
exacted usurious interest, as much of the principal should be forfeited 
as equalled the usurious interest. The party insisting on usury as a de- 
fence, only obtained thir when his defence was established at law. But 
if he went into equity for relief, the rule applied that, he who wants equi- 
ty must do equity. It was equity that he should pay the sum actually 
borrowed or due, with legal interest, and on these terms only was he as- 
sisted in equity. We must not confound our usury laws with those of 
England. In England, the taking of usurious interest was a highly 
penal offence, and subjected the party to a criminal prosecution; so is the 
law in some of the States, hut not so in this State. 

The sixth cause of demurrer is, that the bill does not offer to redeem 
the land, in the event that a balance on the adjustment of the accounts 
should be found due Leduc. If Leduc held the lands in trust or as a 
mortgage to satisfy his debt, it is clear he cannot be declared a trustee 
but of so much of the land as will remain after his debt has been satis- 
fied. Under the present practice, which does not require a strict re- 
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demption, but a sale of the mortgaged premises, there can be no neces- 
sity for a tender of the mortgage money, or an offer to redeem. Indeed, 
under the practice, when there is a strict redemption, without any sale 
of the mortgaged premises, it is usual to extend from time to time the 
period within which a party applying for redemption may bring in the 
mortgage debt before his bill will be dismissed, by which his equity of 
redemption is barred. As the frame and structure of this bill clearly 
shows that the complainants neither wish nor desire the land, but after 
payment of all that is due Leduc’s estate, we do not see the force of this 
objection. 

As the eighth cause of demurrer is said to include all the others, it 
has already been considered. Surely, it can be no objection to the bill 
that it may affect those who claimed by devise or descent from Leduc. 
That there are purchasers of the lands without notice, no where appears 
on the bill, and if it did, it would not be a cause of demurrer. The 
party relying on this defence must set it up in a plea, or insist on it in 
his answer. | 

Judge Napron concurring, the decree will be reversed and the cause 
remanded. 


FIELD vs. THE CITIZENS’ INSURANCE COMPANY. 


1. An insurance declared to be “ upon the freight bill”’ of a steamboat, is an insurance that the 
boat shall earn freight. And the insurer is as responsible if the boat fail to earn freight 
by an accident to the boat, as by any damage to the cargo. 


2. Where such a policy was executed, and the boat was injured in the hull so as to lose the 
voyage, by abandoning the freight bill, she would recover on the policy. 


3. An agreement, however, after an accident by which the boat had lost the voyage, “that the 
insurers would be bound by their policies on cargo and freight bill, by a transfer of same” 


to another boat, exempts the insurers from liability to first boat. 
Napton, J., dissenting on this point. 


APPEAL from St. Louis Circuit Court. 


Less & Darsy, for Appellant, insist: 


That the policy of insurance is a policy upon the freight bill, and that the assured are entitled 
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to recover, if, from any of the casualties covered by the policy, the owners of the boat were pre- 
vented from earning freight on the voyage they effected the insurance for. Damage to the boat 
(without actual loss of the goods and property comprising the freight) by which thé voyage was 
broken up and the freight not earned, is one of the risks covered by the letter and legal construc- 
tion of the contract of insurance. 

The same peril that would have made the underwriters liable for insurance upon the goods, in 
case of actual loss of the goods, will, in this case, entitle the plaintiff to recover the amount in- 
sured on the freight bill. Such is the written contract or policy, and the manifest intention of the 
parties; which intention of the parties is a settled rule of law by which to determine the liability 
of the underwriters in all contracts of insurance. Hughes on Insurance, 132; 2 Stark R., 576 ; 
Philips on Insurance, 1st vol., p. 43, 44, 48,54. As to abandonments, see 2 Phil. on Insurance, 
230, 231, 232. Whatis evidence of intent, 2 Phil. on Ins., 734. Effect as to conduct of agent, 
2 Phil. on Ins., 439. 


Geyer, for “ppellee, insists: 


1. There is nothing in the facts agreed, to sustain the last count; no money of the plaintiff was 
ever received by the defendant—not even the premium of insurance. The only policy produced 
is admitted to be sealed with seal of the defendant, and consequently the fourth, fifth and sixth 
counts are neither of them supported by evidence. 

2. The three first counts are inconsistent with each other, and therefore if no other objection 
existed, would prevent any judgment for the plaintiff until he should elect on which he would en- 
ter it; certainly there can be no judgment on allof them. Leevs. Muggeridge, 5 Taunt., 37; (1 
E.C. L. R., 10) Hardy vs. Cathcart, 5 Taunt., 2; (1 E. C. L. R., 4) 1B. & C., 161; Hallaway 
vs. Bennet, 3 T. R., 446. 

3. Neither of the three first counts avers a loss by a peril insured against; neither is, therefore, 
good in law. The consequence is, that there can be no judgment on either for the plaintiff. If a 
verdict had been found on all the issues forthe plaintiff, judgment would have been arrested. 2 
Phil. on Ins., 631; 2 Chit. Pl., 170, n; 1 Phil. on Ins., 635; Story on Bailments, secs. 512, 516; 
Abbott on Shipping, p. 3, ch. 4, sec. 1 to 6; The William, 6 Rob., 316; Marsh. Ins., b. 1, ch. 7, 

. 114, 
. 4. The first and third counts are not supported by the evidence; neither of them named all the 
persons proved to be owners, and as such, interested. In the first count, the averments do not in- 
clude the plaintiff, who owned one-tenth. In the third, the averments exclude the names of six 
owners, having four tenths of the interest. The proof, therefore, varies from the averments. 2 
Phil. Ins., 594, 595, 626; Newson vs. Douglass, 7 H. & J., 456; Pacific Ins. Co. vs. Catlet, 4 Wen. 
75; Crawford vs. Hunter, 8 J. R., 594; Bell, et al. vs. Arsley, 16 East., 141. 

5. The policy is not an insurance of freight against loss by reason of any disaster of the Giau- 
cus. The insurers are bound by the terms of the policy only to make indemnity for the Icss of 
freight which shall be occasioned by any hurt, detriment or damage to the cargo by reason of 
perils of the river, &c.; that is, the insurers contract that the insured shall not be prevented from 
earning freight by reason of any injury to the cargo by the enumerated perils. And in this case, 
itis neither averred nor proved that there was any loss, hurt, detriment or damage to the goods; 
but it is shewn affirmatively by the case agreed, that all the goods were carried to New Orleans, 
and there delivered to the consignees without injury. Aguilar vs. Rogers, 7 T. R., 419; Robin- 
son, et al. vs. Trench, 4 Ea., 135; 1 Phil. Ins.,43; Cook vs. Graham, 3 Cranch, 335; Gorse vs, 
Lore, 1 John. Cases, 341; 1 Phil. on Ins., 704, 706; 2 Phil. In3., 357-9, 325, 350; Clark vs. Moss, 
M. & F. Ins. Co., 2 Pick., 104; Everth vs. Smith, 2 M. & S., 278; Taltus vs. Ocean Ins. Co., 12 
John. R., 107; 2 Phil. on Ins., 305, 350, et seq.; Green vs. Roy. Ex. Ass. Co., 6 Taunt., 63; 2 
Phil. Ins., 211; Lutredge and others vs. Gray, Abbott on Shipping, 298. 
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6. Even assuming that the policy covers a loss by damage to the vessel, the case agreed does not 
entitle the plaintiff to recover, because— 

Ist. The Glaucus might have been, and was in fact, repaired in a reasonable time. There was 
nothing to prevent the captain from carrying forward the cargo and earning freight. He was 
bound to do so, under the circumstances; there was no necessity to tranship the cargo or abandon 
the voyage. 

2nd. The abandonment of the voyage was the voluntary act of the master, without necessity 
or just cause, to engage and employ the vessel in a new, perhaps more profitable, voyage. 

3rd. It does not appear that there was any loss of freight; on the contrary, the goods were de- 
livered at the port of destination, and freight earned; and the freight so earned was not abandoned 
to the underwriters, and nothing to the contrary appearing, is presumed to have been received by 
the insured. 

4th. The whole cargo might have been carried forward on board the Glaucus, as well as the 
twenty tons; there was no interference of the shippers to prevent it; in fact, there was no obsta- 
cle but the pleasure of the master against which the underwriters did not insure. 

5th. There was no extra freight charged or paid, for that part of the cargo transported on the 
Merrimack, (170 tons) and as to the sum paid the Sarah Ann, it was not a matter of necessity 
occasioned by any previous disastef. 1 Phil. Ins., 590,704, 706; 2 Phil. Ins., 213,355; Mordy 
vs. Jones, 4 Barn. & C., 394; Clark vs. Mass. M. & F. Ins. Co., 2 Pick., 104; Herbert ys. Hal- 
let, 3 John. Cases, 93; Barkley vs. Sterling, 6 M. & S.,6; Bradhurst vs. C. Ins. Co.,9 J. R., 21; 
Griswold vs. N. Y. Ins. Co., 3 John. Cases, 93; 3 John. Cases, 321; Sheefler vs. N. Y. Ins. Co., 
9 J. R., 21; Mayo vs. Maine M. & F. Ins. Co., 4 Mass., 374; Salters vs. Ocean Ins. Co., 12 J. 
R., 107; 4 Wend., 45; Everth vs. Smith,2 M. & S., 278; Green vs. Royal Exch. Ass. Com., 6 
Taunt., 63. 

7. There having been no abandonment to the underwriters, and no actual total loss, the recov- 
ery, if there could be any, would be only partial, which would include only extra expenses—that 
is, the difference between the freight received and the cost of carrying forward the cargo. The 
assured is not to recover the whole freight insured, and also receive from the shippers full pay; 
but the facts agreed do not shew any extraexpense. The amount paid to the Sarah Ann, if re- 
garded as a partial loss, does not amount to ten per cent., and is therefore not recoverable under the 
policy. 2 Phil. Ins., 356; Thompson vs. Rawcroft, 4 East., 34; Greene vs. R. Ex. Ins. Co.,6 
Taunt., 63; 2 Phil. Ins., 208; Cooledge vs. Gloucester M. Ins. Co., 15 Mass., 345; Coffin vs. Sto- 
rer, 5 Mass, R., 252; Barcley vs. Sterling, 6 M. & S., 6; 9 J. R., 21; 10J. R., 107; Everth vs. 
Smith, 2 M. & S., 278. 

8. The averment that Spencer Field effected the insurance for and on account of the persons 
named, as their agent, and for their use and benefit, and which is denied by the pleas, is not sup- 
ported by the case agreed. As captain and part owner, he had no authority to effect i insurance.— 
2 Phil. Ins., 555-6; 2 Phil Ins., 626, and cases there cited. 

9. The policy was by agreement of the parties transferred to the Merrimack, as to all except 
20 tons, so that when the transfer was mace, it operated as an insurance on freight on the Merri- 
mack with the same effect and to the like extent as if the name of that vessel had been originally 
inserted, instead of that of the Glaucus; and that cargo being delivered in safety, discharged the 
policy as to seventeen-nineteenths of the subject insured. The residue was carried forward on 
the Glaucus, and as to that, the policy remained in full force until the delivery at New Orleans, 
when it was discharged. 

10. No expense of any kind was incurred previous to the agreement to transfer the policy to 
thé Merrimack and Osage Valley. Captain Field availed himself of that agreement as to seven- 
teen-nineteenths of the cargo, and it was his own choice to reserve a part for his own boat, and to 
fffcur the expense of employing the Sarah Ann, and not the result of any disaster. 
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McBripkr, J., delivered the opinion of the Court. 


This was an action of debt, brought in the Circuit Court of St. Louis 
county by Spencer Field against the Citizens’ Insurance Company upon 
a policy of insurance. 

Upon an agreement of facts, the case was submitted to the court, 
who found for the defendant; whereupon, the plaintiff moved fcr a new 
trial, which being refused, he excepted, and appealed to this ‘Court. 

The amount insured was $2,000. The policy used was the general 
printed form used by the company to cover loss upon goods and mer- 
chandize, setting out that it was “upon all kinds of lawful goods and 
merchandize, laden or to be laden on board the good steamboat Glaucus,”’ 
&e., with an enumeration of the following perils, to-wit: ‘“‘ Touching the 
adventures and perils which the assurers are content to bear and take 
upon them in this voyage, they are of seas, rivers, rovers, thieves, fires, 
and all other perils, losses and misfortunes that have or shall come to the 
hurt, detriment or damage of the said goods,” &c. At the end of this 
printed policy, was the following clause, in writing, to-wit: ‘“‘ This insu- 
rance is declared to be on the freight bill of the steamboat Glaucus, at 
and from St. Louis to New Orleans.” The policy was dated the 4th 
September, 1841, and was signed by the President, and sealed with the 
corporate seal of the company, and attested by the Secretary. 

It was agreed at the trial, that on the 5th September, 1841, the steam- 
boat Glaucus (Spencer Field being master and part owner) left the port 
of St. Louis for New Orleans, well and sufficiently found and provided 
in all things, and in all respects seaworthy, with a cargo of various arti- 
cles, the aggregate freight of which agreed to be paid by the shippers 
amounted to $1790. That after said boat left St. Louis, there was ship- 
ped on board of her a few barrels of apples and some live stock. On 
the next morning, the 6th September, about sixty miles below St. Louis, 
the boat struck a snag, which bulged some of her timbers and caused 
her to leak very much, rendering it necessary to discharge the cargo.— 
She was stopped for that purpose, and the cargo discharged and secured 
without injury. It was found, on examination, that about ninety of her 
timbers were broken: she was thereupon temporarily secured, and being 
taken to St. Louis, was thoroughly repaired in about two weeks. On the 
arrival of the Glaucus at St. Louis, Captain Field obtained from the in- 
surance office an instrument of writing, as follows: ‘“‘ The Citizens’ tn- 
surance Company will consider themselves bound by their policy of in- 
surance on cargo and freight bill, by the transfer of the same to the steam- 
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boats Merrimack and Osage Valley, on the part of the owners of the 
steamboat Glaucus;” which was signed by the Secretary of the compa- 
ny by its authority, and was executed and delivered to Captain Field, at 
his request, and was understood and intended by the Secretary to trans- 
fer the policies to the subject insured, in case of transhipment to the 
boats named. No premium or other consideration was paid by Captain 
Field to the Insurance Company for this transfer. 

Captain Field then employed the steamboat Merrimack to transport 
the late cargo of the Glaucus from the place of disaster to New Orleans, 
except twenty tons, and the same was delivered without injury to the 
* consignees. The Glaucus being repaired, was advertised for a new voy- 
age to New Orleans, and after a detention of four or five days at St. 
Louis to receive cargo, she aeparted to New Orleans with a full cargo, 
exeept twenty tons, the room for that quantity being reserved to receive 
that part of her former cargo not taken by the Merrimack. The river 
being low, Captain Field employed the steamboat Sarah Ann, for the sum 
of $100, to carry the twenty tons from the place of disaster to the mouth 
of the Ohio river, where it was transferred to the Glaucus, and thence 
safely carried to New Orleans. 

We shall not undertake an investigation of all the questions raised by 
counsel in this case, but content ourselves with an examination of such 
points, the settlement of which will be decisive of this controversy. 

The first inquiry is as to the proper construction to be given to the 
policy of insurance. The form used is the printed general form used by 
the company in insurance on the cargo of boats. declaring it to be an 
insurance on $2000, “upon all kinds of lawful goods and merchandize, 
Jaden or to be laden on board the good steamboat Glaucus, whereof is 
master for the present voyage, Captain S. Field, &c., beginning the ad- 
venture upon the said goods and merchandize from and immediately fol- 
lowing the loading thereof on board the said steamboat at St. Louis, afore- 
said, and shall continue and endure until the arrival of said boat or ves- 
sel at the port of destination, &c. The goods and merchandize hereby 
insured are valued at ¢ . ‘ Touching the adventures and perils which 
the assurers are content to bear and take upon them in this voyage, 
they are of the seas, rivers, fires, robbers, thieves, and all other perils, 
Josses and misfortunes that have or shall come to the hurt, detriment or 
damage of the said goods and merchandize, or any part thereof, by rea- 
soh of the damage aforesaid, &c.; and in case of loss, the assured shall 
abate two per cent. of the amount of such loss, to be paid in sixty days 
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after proof and adjustment thereof, and proof of interest in said /reighi 
bill, &e.”’ 

At the end of this printed general form is the following clause in writ- 
ing: “This insurance is declared to be on the /frezght bill of steamboat 
Glaucus, at and from St. Louis to New Orleans.” 

Some confusion and difficulty in the construction of this policy would 
arise from its inconsistency, produced by appending the latter clause in 
writing, but for the established rule adopted by the courts in construing 
such instruments. In 1 Phil. on Ins., p. 54, itis said that, ‘ the policy 
being a printed form, with the blanks filled up in writing, if there is any 
doubt upon the sense and meaning of the whole, the words superadded 
in writing are entitled to have a greater effect attributed to them than 
the printed words, inasmuch as the written words are the immediate lan- 
guage and janeee selected by the parties themselves for the expressionof 
their meaning.” 

“‘Words written in the margin of the policy apply indefinitely to the 
whole of the policy, and are considered as controlling the sense of the 
parts of the printed policy to which they apply. As for instance, where 
the word shzp is written in the margin of a policy, or freight or goods, 
in such case, the general terms of the policy applicable to other subjects 
besides the particular one mentioned in the margin, are thereby consid- 
ered as narrowed in point of construction to that one.” 

Another rule of construction is, that the policy is to be construed lib- 
erally for the benefit of the assured, and with a due regard to its design 
and object as a contract of indemnity. 3 East., 579; 9 ib., 81; 1 Burr., 
348. 

With the aid of the foregoing rules, we are at no loss to ascertain the 
true intent and meaning of this policy. Why the general form here used 
should have been adopted, was owing, most likely, to the fact that the 
general formula being applicable, the fore part of the policy declaring it 
to be an insurance on goods and merchandize, would be controlled by the 
latter or written part, which declares it to be an insurance on the freight 
bill. But whatever may have been the reason for using the general form, 
we are very clear that the intention of the parties, as gathered from 
the writing, was to limit the insurance to the freight bill; that is, it was 
an undertaking on the part of the insurance company that the planta 
should earn freight. 

In marine insurance, there are several distinct subjects of insurance, 
such as the vessel, the cargo, and the freight bill. The vessel may be 
the property of one individual, the cargo may belong to another, whilst 
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the freight bill may be due to a third; and each having an interest in the 
contemplated trip, may rightfully obtain insurance on their respective in- 
terests. 

But, admitting that the assurers have undertaken that the boat shall 
earn freight, still it is contended that any injury to the hull of the boat, 
by which the freight is lost, is not one of the hindrances or perils insured 
against in the policy; for, by the use of this form of policy, it was in- 
tended that the damage by which the earning of freight would be defeat- 
ed, must be to the cargo of the boat. Suppose that, instead of using the 
words freight bill, in the clause under consideration, it had read, “this 
insurance is declared to be on the Aull of the steamboat,’ &c., could 
there be any reasonable doubt, but that against the perils enumerated in 
the policy, the company had undertaken to insure the hull of the boat on 
het trip to New Orleans? It would not do to say, that although the in- 
surance is on the hull of the boat, yet the damage insured against must 
happen to the cargo, otherwise the company are not liable. And yet it 
would be just as reasonable as to hold that an insurance on the freight 
bill is confined exclusively to the damage done the cargo. 

If no safe or satisfactory solution of the intention of the parties can be 
had by a reference alone to the policy, we must, in connexion with the 
policy, look to the interest of the assured, for it was that interest, doubt- 
less, which he was endeavoring to protect. The assured is stated in the 
policy to be master of the boat, and in the evidence he is stated to be the 
captain and part owner of the boat. He owned no part of the cargo.— 
His interest, therefore, would be, first, to secure the freight against loss 
or forfeiture, whether from damage to the cargo or hull of the boat; and, 
second, in guarding against injury to the hull of the boat. If damage 
should happen to the cargo, it would not necessarily follow that there 
would be a forfeiture of freight; but if the boat itself should receive such 
damage as to prevent her from making the trip, the freight, or a part 
thereof, would be lost. Besides, there is more danger of loss of freight 
by means of injury to the hull of the boat, than by damage to the cargo. 
It isnot presumable, therefore, that Captain Field would insure against 
the less and not the greater hazard. We are therefore of opinion that 
the insurance was intended to cover all loss of freight in consequence of 
damage to the cargo or hull of the boat, by means of any of the enume- 
rated perils in the policy. 7 Cowen, 564. 

The next question which demands our attention is, the right of a boat 
which has been injured to retain her cargo until she refits and is in a con- 
dition to carry it to the port of destination. It is difficult to lay down 


ee ake, ek.,lUlhlC PlUCUrr ULC .lCUCU COU CU. 


pat 





OCTOBER TERM, 1847. 





Field vs. The Citizens? Insurance Company. 

any rule which would be just in its application in all cases, for what 
would be reasonable time in one case, would be inadequate in another; 
hence every case that arises must be governed by surrounding circum- 
stances—such as the the length of time ordinarily required to make the 
trip, the facilities for transhipping, the character of the cargo, and the 
state of the market at the port of destination. What are the facts in 
this case 2 Ordinarily, the trip to New Orleans can be made in half the 
time which was required to refit the boat; the opportunity of tranship- 
ping occurred almost daily ; cargoes generally are of that description 
which makes it important that they should be carried forward without 
delay. These facts, coupled with the uncertain state of the market be- 
low, enable us to say, that in this case the captain of the boat would have 
had no right to retain the cargo until he could refit and carry it forward 
in his own boat. 

At this point, if the plaintiff had abandoned as for a total loss, we are 
of opinion he would have been entitled to a recovery; but, at his instance 
and request, the policy was transferred to two other boats, by the follow- 
ing writing: “‘ The Citizens’ Insurance Company will consider themselves 
bound by the policies of insurance on cargo and freight bill by the trans- 
fer of same to the steamboats Merrimack and Osage Valley, on the part 
of the owners of the steamboat Glaucus.”” This was understood by the 
secretary of the insurance company, who made the writing by authority 
of the company, to transfer the policy to the boats named, in case of 
transhipment. This appears to be the obvious meaning of the writing, 
and must have been so understood by the plaintiff, otherwise it would 
have been an original transaction, and the company entitled to their usual 
premium in such cases. No premium was paid or agreed to be paid by 
the plaintiff to the company for this transfer, and if the transfer gave to 
the boat upon which the cargo was transhipped the right to recover in 
the event she did not earn freight, then the company would be in the 
condition of being twice held liable upon the same policy, without hav- 
ing received any consideration for the second. But such is not a fair 
construction of the writing; on the contrary, we are of opinion that the 
transfer of the policy from the Glaucus to the-other boats obtained from 
the defendant by the plaintiff, operated as a release of the defendant’s 
liability under the policy for the injury complained of. 

For the foregoing reasons, the judgment of the Circuit Court ought to 
be affirmed. 


Scort, J.—I concur in affirming the judgment. | 
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Napron, J., dissenting. 


I do not concur in the construction given to the writing signed by the 
secretaries of the insurance companies at the suggestion of Capt. Field. 
I understand that paper as merely an assurance on the part of the com- 
panies that the transfer of the cargo of the Glaucus to the steamboats 
Merrimack and Osage Valley would not be regarded as forfeiting or af- 
fecting in any way the rights acquired under the policies which had been 
effected at their offices. The master of the Glaucus seems to have 
thought it his duty to forward the cargo, or the greater portion of it, by 
the first opportunity, without retaining it until his boat could be put ina 
condition forrunning. With this impression, he made arrangements with 
the Merrimack and Osage Valley; but being solicitous that the seawor- 
thiness of these boats should be put beyond dispute, and that the insur- 
ers of freight and cargo should run no risks by the transfer, he procured 
the paper in question. That paper, as I understand it, was simply a de- 
claration on the part of the companies of their confidence in the two 
boats selected by Captain Field, and of their assent to the transfer, so 
that it should not in any respect alter the rights of the insured under 
either policy. In other words, it was a recognition by the underwriters 
of a continuance of their responsibility for the cargo, notwithstanding its 
transfer to other boats than the one upon which it was originally insured, 
and an agreement that the persons interested in the freight bill of the 
Glaucus should forfeit no rights by reason of this transhipment. How 
lean it be interpreted otherwise? What interest had Captain Field, ot 
his co-partners or co-tenants of the steamboat Glaucus, in securing the 
freight bills of the Merrimack or Osage Valley? If such a thing was 
even desirable, how could the insurance upon the freight bill of the Glau- 
cus be transferred to two other boats without any new premium? The 
insurance was, that the Glaucus should earn freight, and not that the 
Merrimack or any other boat should earn freight. Captain Field, acting 
as agent for the other owners, and also for the freighters, desired to re- 
lieve himself from all responsibility in sending on his cargo by these two 
boats. He wished to select such boats as would be acceptable to the 
insurance companies, and therefore consulted them, and for this purpose, 
procured the paper in question. This isthe only construction I am able 
to give to it; and with this construction, the rights of the parties are not 
altered. 

This was an insurance of freight, and it is said that such insurances 
have no reference to the hull of the boat, and therefore, that an injury 
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to the hull is not within the policy. It is true, that an insurance on 
freight has no reference to the hull, but its object is to protect the as- 
sured from being deprived, by any of the perils insured against, of the 
profit he would otherwise earn by the carriage of the goods. It is there- 
fore necessary to a recovery, that some of the perils insured against 
should have prevented the earning of freight. But it is perfectly imma- 
terial whether the peril has been to the hull or the cargo; if it is a peril 
insured against, it is sufficient. Ifthe boat be totally lost or rightfully 
abandoned before the voyage is completed, she cannot earn full freight, 
and the underwriters are bound to indemnify the assured for the loss he 
has sustained. If no freight pro rata iteneris has been earned, or the 
expense of sending on the cargo by another vessel is equal to or exceeds 
the whole amount of freight agreed upon by the charter party, or if no 
other conveyance can be had at the port of necessity, and the owner re- 
fuses to receive the goods, there is an absolute total loss of the freight, 
and no abandonment is necessary, because there is nothing left to aban- 
don. Am. Ins. Co. vs. Centre, 4 Wend., 54; 12 John. R., 107. The 
conduct of the assured, in this case, in retaining twenty tons of freight, 
which they subsequently carried on in the Glaucus, after she was refitted, 
may be sufficient to repel the idea of a total abandonment. -But the un- 
derwriters were responsible for the expense of sending on the cargo by 
the Merrimack and Osage Valley. It was Captain Field’s duty to make 
this transhipment, under the circumstances of the case, and the under- 
writers are responsible for the expense attending it. I am therefore in 
favor of reversing the judgment. 
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HAWTHORN vs. CITY OF ST. LOUIS. { 


A public municipal corporation is not, like a private corporation, liable to be garnisheed for a 
sum due to an officer of such corporation as part of his salary. 


ERROR to St. Louis Circuit Court. 


Spatpine, for Plaintiff in error. 


The only question is whether, if the city is liable as garnishee, whether this garnishee differs 
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from a natural person in this respect, as it is certain a natural person would on the admissions in 
this answer be liable as garnishee. 


Hateut, for Defendant in error. 


The only question in this case is, whether the city, being a municipal and public corporation, is 
liable to this process. This Court, in the case of Cohen vs. Perpetual Ins. Co., 9 Mo. R., held, 
that a corporation was liable to this process, under our statute. In Massachusetts, a different re- 
sult had been arrived at. Union Turnpike Co. vs. Jenkins, 2 Mass., 37; New England Marine 
Ins. Co. vs. Chandler, 16 Mass., 275, 277. 


The court below, however, proceeded upon the principle that though private corporations might 
be liable to this process, yet it was not applicable to public and municipal corporations, they be- 
ing merely agents for the public, were more like public officers. In this case, the object is to reach 
the salary of an officer of this corporation. The defendant is a corporation acting for the public, 


and it is against public policy that corporations of this kind should be compelled to enter into con- 
tests between debtor and creditor. 


McBrinez, J., delivered the opinion of the Court. 


Jacob Hawthorn being an execution creditor of M. L. Clark, who was 
Recorder of the city of St. Louis, caused the said city to be summoned 
as garnishee, under the provisions of the statute, to be found in R. C. 
1835, p. 254. -The city, through its Mayor, answered, admitting that 
there was a balance due to said Clark from the said city, as part of his 
salary as Recorder; but submit whether the city is subject to this pro- 
ceeding, at the instance of a creditor of the Recorder, for the purpose 
of recovering his salary. The Circuit Court dismissed the garnishment. 
The plaintiff, Hawthorn, excepted, and has brought the case to this Court 
by. writ of error. 

The only question on the record is, whether the salary of en officer of 
the corporation can be made subject to the payment of an execution 
against such officer by a proceeding of this character. 

It has been held by this Court, and at this day there is no question on 
the subject, that a private corporation may be proceeded against by gar- 
nishment. 9 Mo. R., 421; Angell & Ames on Corp., 333. But the city 
of St. Louis is a public municipal corporation, created for the public ben- 
efit, and not subject to the same rules governing private corporations, 
such as banks, insurance companies, and other similar corporations. It 
should not, therefore, be compelled to stand at the bar of all the courts 
in the State and participate in the judicial controversies carried on be- 
tween debtors and creditors. Whilst these contests would be going on, 
the public interest would suffer, by abstracting from their corporate du- 





OCTOBER TERM, 4847. 





City of St. Louis vs. Bentz. 


ties the time and attention of the officers, and occupying them in contests 
about which the corporation had no interest. And however desirable it 
may be to creditors to enforce against the officers of the corporation their 
just demands, by the means resorted to in this case, yet we think that 
public policy forbids the imposition of such a liability upon the corpora- 
tion. 

To appreciate the consequences which would inevitably follow in the 
train of such proceedings, it is only necessary to refer to the large amount 
of revenue collected and disbursed by the city. If this disbursement is 
to be made through garnishments, which may be instituted in any county 

- in the State, against any creditor of the corporation, it must result most 
injuriously to the prosperity of. the city and of the public interest. 

Under the foregoing view of the subject, the judgment of the Circuit 
Court should be affirmed, and the other Judges concurring, the same is 
afirmed. 


CITY OF ST. LOUIS vs. BENTZ. 


The charter of a eity giving power to “regulate the police” of the city, authorizes an ordinance 
to punish vagrants—and such ordinance does not conflict with the general law concerning 
vagrants. 


ERROR to St. Louis Criminal Court. 


C. C. Carroxt, for Plaintiff in error. 


Fiery & Haut, for Defendant in error. 


McBrinz, J., delivered the opinion of the Court. 


John Bentz was proceeded against before the Recorder of the city of 
St. Louis under the provisions of an ordinance of said city, entitled “An 
ordinance respecting vagrants,” approved 8th July, 1845, and numbered 
1502. Upon the trial, he was found guilty, and a fine of $75 was assses- 
ed against him by the said Recorder, whereupon he obtained an appeal 
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to the Criminal Court, and there moved to dismiss the proceedings and 
quash the information against him, for the reason, “that the ordinance of 
said city under which the said complaint is made is null and void—the 
city aforesaid having no power by its charter to pass such ordinance.” 
His motion was sustained, and the complaint dismissed by that court; the 
city excepted, and has brought the case here by writ of error. 

By the 38th subdivision of the 2nd section of the 3rd article of the 
charter of the city of St. Louis, the city council are vested with power 
“to regulate the police of the city.” Although this is a very vague and 
indefinite grant of power, yet it must have been intended to confer other 
powers than those specifically granted, otherwise there existed no pro- 
priety in the enactment. When, therefore, it can be seen that the exer- 
cise of any jurisdiction by the corporation can be clearly brought within 
the scope of this grant without a violation ef the constitution or a con- 
flict with the laws of the State, there can be no cbjection to its exercise. 
We think this case is one of that character. Itis not like the case of 
Jefferson City vs. Courtmire, 9 Mo. R., 692, which was a summary pro- 
ceeding before an alderman of that city, for an offence made indictable 
by law. It is true, that by the general law of the State, an individual 
found to be a vagrant under the provisions of the statute, may be pro- 
ceeded against before a justice of the peace, but this does not forbid the 
corporation making a local regulation on the same subject—a subject 
affecting the well being and prosperity of the community to as great an 
‘extent as almost any other within the control of the corporation. 


. The judgment of the Criminal Court is therefore reversed, and the 
‘cause remanded. 


DOUGHERTY vs. TRACY. 


1. The person who actually apprehends a slave, makes the affidavit and has the slave commit: 
ted to jail, is to be deemed the taker up of the slave. 


2. A private person has no right to call upon an officer to take up a slave; he has the right to 
take up the slave himself, and if he call upon an officer, and the officer arrest and com- 
mit the slave, the officer will be entitled to the reward. 
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APPEAL from St. Louis Court of Common Pleas 


Scott, J., delivered the opinion of the Court. 


This was an action begun by Tracy against Dougherty in a justice’s 
court for $50, the reward allowed by law for apprehending two runaway 
slaves. Tracy obtained judgment for thirty dollars, and the cause being 
taken to the Court of Common Pleas, he recovered there judgment for 
the sum in controversy, from which Dougherty has appealed to this Court. 
The following were substantially the circumstances of the case: In Au- 
gust or September, 1845, the steam ferry boat being about to leave the 
St. Louis landing for Illinoistown, Tracy went on board and informed the 
acting captain that there were two negroes in the boat whom he suspect- 
ed to be runaway slaves, and desired him to wait until he could get some 
person to take them up. This the captain declined, but went to seek the. 
slaves, whom he found secreting themselves, as he thought, and informed 
them that Tracy had authority to take them and that they must go with 
him. Tracy thereupon laid hold of one of the slaves by the shoulder, 
and, with the other, went off to the corner of Market square. Tracy 
immediately despatched a messenger to 8. Mecham, who was a deputy 
of the defendant, Dougherty, the Marshal of St. Louis, to tell him to 
come down and take two slaves, whom he believed to be runaways.— 
Mecham went accordingly, but the negroes were gone and he and the 
plaintiff pursued them. They were found, and Tracy pointed them out 
to Mecham, by whom they were arrested and taken before the Recorder, 
Tracy accompanying him. Tracy had no other agency in the transac- 
tion. The commitment of the slaves was procured by the affidavit of 
Mecham, who represented himself the apprehender, by virtue of which 
they were committed to prison. The defendant received the reward al- 
lowed by law for the apprehension of the slaves, which was the sum for 
which this suit was brought—the half of which he gave to Mecham.— 
The court substantially instructed the jury that the plaintiff, Tracy, if 
the facts were to be believed, was to be regarded as the taker up of the 
slaves, and was entitled to the reward. : 

There can be no doubt but that Tracy performed valuable services for 
the master of the slaves, for which a generous owner would have re- 
warded him, had he been apprized of them. But we do1 * see the 
ground on which he can be regarded as the taker up of the sl. »s. His 
conduct would warrant the inference that he waived any right 3 might 
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have to be so regarded. Let it be borne in mind, that by the statute, 
any private person, as well as an officer, may apprehend a runaway slave 
and take him before a justice of the peace—and the Recorder of St. Louis 
possesses the powers of a justice in these matters;—that the apprehender 
is to make the oath necessary to obtain the warrant to convey the run- 
away to the sheriff cr jailor; that the warrant is to be delivered by the 
apprehender to the sheriff, and the sheriff is to receive the reward from 
the owner and pay it to him. If a private individual intends to appre- 
hend a runaway, he has no right to use the services of an officer for that 
purpose, and then appropriate the reward to himself. There is some risk 
in apprehending runaway slaves, and the reward would seem, in part, as 
a compensation to him who incurs it. Shall an individual be permitted 
to follow an officer, command an arrest of a runaway, and when it is 
‘made by the officer, to claim the reward given by law for the services? 
If Tracy regarded himself as the apprehender, is it not strange that he 
would stand by and permit another to make oath that he had taken up 
* the slaves, and receive a certificate that he was entitled to the reward 
for their apprehension, without interposing any claim? Tracy might 
have pursued a course which would have entitled him to a portion of the 
reward, but his conduct has debarred him from any claim to any portion 
of it. The right Tracy may,have acquired by the apprehension of the 
slaves on the boat was lost by their subsequent departure from his custody. 
The judgment will be reversed, the other Judges concurring. 


MILBURN vs. GILMAN. 


A ministerial officer is not liable in trespass for executing a writ issued under the judgment of 
a court having jurisdiction of the person and subject matter, although the judgment be er- 
roneous. 


APPEAL from St. Louis Circuit Court. 


Statement of the Case. 


In February, 1846, W. S. Gilman brought his action of trespass de bonis asportatis against wh. 
liam Milburn, in the St. Louis Circuit Court, for taking the hull of a steamboat. Plea, not guilty 
—verdict and judgment for plaintiff—appeal by defendant. 
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The case is this: On the 11th October, 1844, a suit was brought in the St. Louis Circuit Court, 
in the form of the statute, by Solomon Rogers against the steamboat Lebanon; the warrant was 
issued and delivered to sheriff Milburn to be executed, who took the boat, and, after detaining it 
one day, released it, upon bond being given according to law. 

While the above named suit was pending in the Circuit Court, in April, 1845, a number of suits 
were brought before justices of the peace against the said boat, warrants issued and served by 
constables, judgments rendered and orders of sale issued. Under these orders, the constable sold 
the boat to one Clark, for $1305, who got possession. The boat was run a few trips from St. 
Louis to Alton. It then got into the hands of one Captain Lamothe; how, or when, not explain- 
ed in the testimony; and Lamothe sold and delivered it to Gilman, the plaintiff, who was in the 
actof dismantling the boat and changing it into a barge, when it was seized by the sheriff, under 
an execution and order of sale, as stated below. On the 6th of February, 1846, in the Circuit 
Court, judgment was rendered in said suit of Rogers vs. steamboat Lebanon, against said boat and 
the bondsmen; and an execution and order of sale was immediately issued thereon, and delivered 
tosheriff Milburn, the defendant, who delivered it to his deputy, Henry B. Belt, to be executed, 
And the said Belt seized the boat, in the hands of Gilman, the plaintiff, and sold it under said ex- 
ecution to satisfy the judgment of the Circuit Court. Milburn had nothing to do with the trans-" 
action further than that, as sheriff, he received the writ and handed it to his deputy to be executed, 
and, after the sale, received the money from his deputy and paid it over to the plaintiff’s attorney. 
At the time of seizing the boat, Belt was warned not to seize it, and notified of the nature of Gil- 
man’s claim. 

The testimony being closed, the defendant moved the three following instructions, all of which 
were refused, and exceptions taken, viz: 

1, “If the jury believe from the evidence that the suit, the record of which has been given in 
evidence, and in which suit the execution given in evidence and under which the sheriff took and 
sold the boat, was instituted in this court, and the warrant served, and so the boat brought within 
the jurisdiction of this court, before the suits were brought under which the plaintiff claims, the 
execution in evidence is a full defence, and the jury ought to find for the defendant.” 

2. “If the jury believe from the evidence, that in seizing and selling the boat in question, Mil- 
burn actec only as sheriff of the county of St. Louis, and in so acting, did nothing but what was 
expressly commanded him in the writ of execution, they ought to find for the defendar.t.” 

3. “If the jury believe from the evidence that the defendant, William Milburn, did not of him- 
self personally take the boat, nor sell the same, and no otherwise commanded the taking and sale 
thereof than by delivering the writ of execution to Henry B. Belt, his deputy sheriff, to be execu- . 
ted, he is not liable in this action for any of the acts of said Belt not required to be done by said 
writ.? 

The court then gave, on its own mere motion, the following instruction, which was excepted to 
by the defendant, viz: ‘ 

“If the jury believe from the evidence that the steamboat Lebanon was seized by the constable 
in the case of Henry Powers and others, plaintiffs, read in evidence, and that judgments in these 
cases were perfected against the said boat, and the said boat ordered to be sold under those judg- 
ments, and that under the orders of sale read in evidence, the constable gave notice and made sale 
of the boat, at public vendue, to the person or persons under whom the plaintiff claims title, and 
that the plaintiff, at the time of the seizure of the said boat by the defendant, had the said boat in 
possession, and notified the defendant of his claim- of title and of the nature theréof—if these 
facts appear from the evidence, the plaintiff is entitled to recover against the defendant in this ac- 
tion.” 


s 


Gamste & Bares, for Appellant, insist: 


1. The as Lebanon was bound by the seizure under the warrant, ads. S. Rogers; and 
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the bonding her out of the custody of the sheriff did not discharge the lien or the debt. R. C, of 
1835, p. 103, secs. 5, 10; act 1839, p. 13, sec.2. The act of 1845 provides for the first time for 
giving a bond that may discharge the lien, and provides for such discharge. See p. 99, sec. 9,— 
Sec. 10 preserves the old bond, with its old effects; not discharging the lien. 

2. Unless the bringing of the suits before the justice of the peace ousted the Circuit Court of 
its jurisdiction, (to suppose which would be absurd) that court was bound to hear and determine 
Roger’s suit against the boat; and having determined it in favor of Rogers, the law allowed the 
court no discrétion as to the mode of execution, but in terms, requires an order of sale to be 
awarded. R. C. 1835, p. 103, sec.10. In Evans vs. King, 7 Mo. R., 413, this court determines 
that the bonding of attached property does not discharge the lien. 

3. The court having jurisdiction of the case, and having issued the order of sale, the sheriff had 
no discretion, but was bound to obey it. 1 Mo. R., 134, Brown vs. Henderson; 4 Mo. R., 1, 3, 
Burton vs. Sweaney; ib., 37-8, Mitchell vs. Gregg. And to the same purpose, in 8 Am. Com. 
Law, 48-9, with abstract of cases from 9 Conn. R., 141. This case in Conn. R, is full to the 
point, and very strong. 1 Ala. R., 49; 12 Wend. R., 96. 

If a fi. fa. come to the sheriff, he must execute it, though the plaintiff or defendant die after the 

Swrif comes to his hands. 2 Ld. Ray., 1072. 

4. The sheriff being but a minister, and bound to obey the writ, he cannot be made responsible 
in any form for that obedience. 

5. But if responsible at all, it is well settled that trespass will not lie against him for such cause. 
9 Mo. R., 151, Ivy vs. Barnhartt, and the above cited case, Watson vs. Watson, 9 Conn. R., 141, 
is full to the same point. 


Fretpv & Carroit, for Appellee, insist: 


1. The plaintiff below acquired, through the purchase at the constable’s sale, a title to the boat, 
discharged of all liens prior in date to that sale. Pamph. Acts 1841, p. 18; steamboat Raritan vs. 
Smith, 18 Mo. R. 

2. The'seizure of the boat by the sheriff was a trespass. 

ist. The record and proceedins against the boat under which the sheriff attempted to justify, 
(the same proceedings having been commenced prior to the constable’s sale) were, in effect, be- 
tween other parties, and were not admissible as a justification against the plaintiff below. 3 Cow. 

« Phil. Ev., 880. 

2nd. By the sale by the constable, the jurisdiction of the Circuit Court in the suit in rem. was 
divested, and the condemnation of the boat and order of sale were void. 1 Kent Com., 359; Hud- 
son vs. Guntin, 4 Cranch, 293; 3 Cow. Phil. Ev., 886. 

3rd. If the order of sale was not void, it was irregular or erroneous, and as the plaintiff below 
was a stranger to the proceedings, and could not bring error, he might falsify by evidence. See 
Griswold vs. Stewart, 4 Cow. R., 457, and cases cited. 

“4th. If the proceedings and judgment were regular, still the order of sale was irregular and il- 
legal and furnished no justification for the seizure. 

5th. If the judgment and order of sale were regarded as regular, still, the boat, under the law, 
in the hands of the plaintiff below, was, by reason of the constable’s sale, exempt from the ope- 
ration of theyorder of sale. The case may be likened to an execution satisfied or released, or 
more nearly, perhaps, to the case of property exempt from execution by law; in which cases, the 
parties proceeding under the process, are trespassers. 

It is no answer for the sheriff to say, that he was justified by the letter of his process, for he 
had notice of the facts which rendered the process invalid as against the boat in the hands of the 
plaintiff below. Kuhn vs. North, 10S. & R., 399; Sherman vs. Boyce, 15 J. R., 443; King vs. 
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Goodwin, 16 Mass. R., 63; Trowbridge vs. Cushman, 24 Pick. R., 310; Fairfield vs. Baldwin, 12 
Pick. R., 388; 3 Cow. Phil. Ev., 990, 1008. 

3. The proceedings under which the sheriff justified, were entitled to no priority from the cir- 
cumstance of being first instituted. 

ist. The lien of the process was gone by the giving of the bond. In this respect, the case dif- 
fers from an attachment; for the bond is conditioned to pay the debt and costs, and on giving the 
bond, the boat is to be discharged. 

2nd. Besides, the forfeiture of the bond and taking judgment against the sureties, is holden in 
attachment cases to discharge the lien of the process. Lusk vs. Ramsey, 3 Munf. Va. R., 417; 
Malone vs. Abbot,3 Humph. Tenn. R., 332; 2 ‘Tuck. Com., 365, 366. 

It may be added, that a construction continuing the lien of process against the boat after it had 
been discharged under bond, would open a door to fraud, particularly as to such persons as be- 
come creditors after the boat was discharged. In fact, the demands under which the boat was 
seized and sold by the constable, in this case, accrued while the boat was running, after she was 
discharged under bond. 


Scort, J., delivered the opinion of the Court. 


To the objection that Milburn, not having put in a plea of justification, 
cannot avail himself of the matters now sought to be used as a defence 
for him, it may be answered, that by statute, under the general issue, an 
officer who is sued for an act done by viet of his office, may give the 
special matter in evidence. 

Whether the giving of a bond under the statute for the release of the 
boat was a discharge of the lien, is not a necessary question in this case. 
It may be assumed that the giving of a bond was a discharge of the lien, 
and yet the principle is not perceived on which the sheriff is held liable 
in trespass for executing his writ. It is not presumed that the Circuit 
Court of St. Louis county is not a court of general jurisdiction; its ju- 
risdiction over the subject matter is unquestioned, and yet, for an error 
in its judgment, shall its officer be multted in heavy damages? Does the 
law constitute the executive officer of a court an appellate tribunal to 
revise the proceedings of the court whose minister he is? There is no 
doubt of the correctness of the position that a person who is no party 
hor privy to a judgment may impeach it in a collateral proceeding. But 
while third persons may impeach, they shall also be protected by judg- 
ments when they act under them bona fide. The judgments of a court 
of competent jurisdiction, although obtained by fraud, have néver been 
considered as absolutely void, and therefore: all acts performed under 
them are valid as far as respects third persons. A sheriff who levies an 
execution under a judgment fraudulently obtained, is not a trespasser; 
nor can the person who purchases at a sale under such an execution, be 
compelled to relinguish the property he has purchased. Simms vs. Slo- 
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cum, 3 Cr., 306. This is not like the case of a sheriff who, under pro. 
cess against one man, takes the property of another. The judgment of 
the court condemns, and the order requires the sheriff to sell the chat- 
tel, for the sale of which this action is brought. It is more like proceed. 
ings in attachment, where the maker of a note is garnisheed at the suit 

a creditor of the payee. Suppose the maker answers that the payee, 
for fught he knows to the contrary, is still the owner; issue is taken on 
the fact, and it is found accordingly, and judgment should be entered, 
and execution issued against the maker, which is executed, on what prin- 
ciple would an action of trespass lie against the sheriff by an assignee of 
the note before the garnishment, although the sheriff might be apprized 
of the fact of such ownership? It is said, that a sheriff, at his peril, must 
execute erroneous or voidable process; the knowledge of the fact that 
it is voidable or erroneous, will not exempt him from liability for refrain- 
ing to execute it. In what a painful situation is an officer thus placed, 
who can neither stand still nor go forward without subjecting himself to 
the action of one party or the other. The order under which the sheriff 
acted, emanating from a court of general jurisdiction, having cognizance 
both of the matter and persons, although it was erroneous, he was bound 
to execute it; and being thus bound, he cannot be liable in trespass for 
having done so. It must be admitted that the c.ses of Fairfield vs. Bald- 
win, 12 Pick., and Trowbridge vs. Cushman, 24 Pick., would seem to 
countehance the idea of the sheriff’s responsibility under the circun- 
stances of this case. The case of Watson vs. Watson, 9 Con., 141, is 
to the contrary, and is in acccordance with other cases and the princi- 
plesof law. Surely, if a sheriff is bound to execute erroneous process, 
the knowledge of the fact that it is erroneous, will be no justification for 
his refusal to act. This has always been so ruled, and is now incontro- 
vertible law. We are not to be understood as saying, that in such cases 
as that under consideration, the plaintiff is without redress. If his pro- 
perty has been taken to satisfy another’s debt, it would be hard that the 
law did not afford him repress. All that is meant to be said is, that the 
sheriff is not liable to an action of trespass under the circumstances of 
this case. 

Judgment reversed, Judge McBripe concurring. 


Napton, J.— Separate opinion. 


I am satisfied of the propriety of the construction which the majority 
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of the Court have assumed of the act of 1842, concerning demands against 
boats and vessels. When the bond was given, the lien on the boat was 
discharged, and, as a consequence, whatever might be the form of the 
judgment directed by the statute, no execution could legally issue against 
the boat. The execution in this case, under which Milburn justified, did 
issue against the boat as well as against the securities in the bond, and I 
am of opinion that this execution did not justify the sheriff in seizingthe 
boat. 

It would be a vain task to review the numerous adjudications which 
have been made, both in England and the United States, upon this point. 
The most satisfactory exposition I have seen of the liabilities of these 
ministerial officers, is contained in the opinion of Judge Marcy, in the 
case of Savacool vs. Boughton, 5 Wend., 173. The doctrine maintained 
in that case is, that if a mere ministerial officer executes any process, 
upon the face of which zt appears that the court which issued it had not 
- jurisdiction of the subject matter or of the person against whom it is di- 
rected, such process will afford him no protection for acts done under it. 
This view of the subject is more indulgent to the officers than many of 
the decisions had previously been, and is sustained by the weight of au- 
thority both in England and this country. The case of Wise vs. With- 
ers (3 Cranch, 331) is very properly disregarded, notwithstanding the 
imposing authority of the court which decided it. “ 

It cannot be denied, however, that there will be difficulty in applying 
any general principle or rule which may be established to individual 
cases. There are two cases reported in Strange which seem to illustrate 
the distinction taken in Savacool vs. Boughton, as well as any which ean 
be cited. In Hill vs. Bateman, (2 Strange, 710) a warrant was isstted 
of a character which the general powers of the justice warranted, but 
which the particular circumstances of that case did not, and it was held 
to be a justification to the officer. But in Shergold vs. Halloway, (1 
Strange, 1002) a justice issued a warrant against a defendant in a suit 
for wages, when the law only authorized a summons, and the constable 
who served the warrant was held liable. In the former case, the partic- 
ular circumstances which rendered the writ improper, would not be de- 
tailed in the writ itself; but in the latter, as the’ nature of the action 
would appear on the face of the writ, the constable was bound to take 
notice of the law which prohibited a writ of that character to issue in 
such an action. 

The case of Watson vs. Watson, (9 Conn. R.) is another recognition 
of the same general principle asserted in the case of Savacool vs. Bough- 
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ton, although there was some difference of opinion as to the propriety of 
its application to the facts in that case. The doctrine maintained by the 
court in that case was, that the sheriff was a mere ministerial officer and 
had no portion of judicial authority, nor means of inquiring into the 
causes of action contained in the writs and declarations put into his 
hands, and that obedience to all precepts put into his hands, was, as the 
court expressed it, ‘the first, second and third part of his duty.”’ They 
therefore held, that if the writs issued from competent authority, and with 
legal regularity, and so appeared on their face, the officer was justified 
in obeying. That was a writ of replevin, and it seems that, in Connect- 
icut, a writ of replevin only lies in cases of attachment and distress.— 
The writ stated that the horse, which the officer was commanded to take, 
was impounded by the defendants, and that the plaintiff had given bond 
according to law. The writ was held to be legal on zts face, and there- 
fore a justification. Judge Daggett agreed to the general proposition, 
but held the sheriff liable because the writ commanded him to replevy a 
horse which was impounded or distrained, when, in point of fact, the horse 
levied on was neither impounded nor distrained, and the sheriff knew it. 

This idea of Judge Daggett, in Watson vs. Watson, that an oificer’s 
individual knowlege of facts, outside of the writ, which show the want 
of authority in the court to issue it, has been maintained as law by sev- 
eral respectable courts. The cases are referred to by Judge Cowen, in 
his notes to Philips, (note 694.) The principle is distinctly asserted by 
Baron Powell, in Gwinne vs. Poole, 2 Lutw., 1560, which is stated at 
large by Judge Cowen in the note first referred to, and regarded by him 
as the leading English case on the subject. 

Many forcible reasons may suggest themselves against the adoption of 
such a principle as this, but as I do not rely upon it to fix the responsi- 
bility of the sheriff in the present case, it is unnecessary to go into the 
question. 

The case now under consideration may be safely placed upon the same 
broad and liberal ground maintained in Savacool vs. Boughton, and Wat- 
son vs. Watson. The writ, on its face, shows the want of jurisdiction 
in the court. It is an execution against a boat which had been bonded, 
and therefore discharged from the jurisdiction of the court, and these 
facts appear upon its face. The sheriff is bound to know the law; he is 
therefore to take notice that he has a valid writ. Process void for want 
of jurisdiction appearing on its face, cannot protect the officer. If a 
writ is put into his hands, reciting, that whereas, A has recovered against 
B a judgment for $100, you are therefore commanded to take B, and hang 
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him by the neck, or imprison his body, until the debt aforesaid be paid, 
is he bound to obey, or justified in obeying such a writ? Is he not bound 
to know the law of the land, which exempts the debtor from all restraint 
or injury? If this be thought an extreme case, let it be supposed that 
an execution recites a judgment en personam, and at the same time 
shows on its face that the party against whom the judgment had been 
rendered, had no notice of the proceeding, would the writ be a protec- 
tion to the officer? Now, the present is a case of a judgment in rem., 
and an execution in rem., where the subject matter against which the 
judgment had gone and the execution issued, had ceased to be within 
the jurisdiction of the court, and had been regularly discharged by the 
executiorof a bond in pursuance of law, and these facts appeared upon 
the execution. It is true, that there is no formal recital in the writ that 
the boat had been bonded, but the execution issues against the obligors 
in the bond, as well as against the boat, and this could not be legally 
done if the construction of the statute be correct, which holds the giving 
of a bond to discharge the boat from the lien. The execution is there- 
fore informal and ¢Ulegal on its face, and cannot, in my opinion, protect 


the officer. 


CONWAY vs. CAMPBELL. 


1. A sheriff, having collected money on execution, is notified not to pay the same over to the 
plaintiff, and a motion for that purpose is made in court; he is not liable to the plaintiff for 
the penalty of five per cent. per month, for not paying him the money until the decision ot 
such motion. 


2. A plaintiff in an execution files a motion to compel the sheriff to pay over money collected 
under execution, and for the penalty of five per cent. per month for failing to pay on the 
return day—the motion being overruled, the plaintiff receives the principal sum—he can- 
not then have the judgment overruling the motion set aside, and proceed for the penalty. 


APPEAL from St. Louis Court of Common Pleas. 


Statement of the Case. 


This was a proceeding under the sixtieth section of the act of the: Missouri Legislature of 
1845, entitled “ An act to regulate executions.” ’ 
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The record shows an execution in favor of Robert Campbell against Honore Picotte, on a judg- 
ment rendered on the twenty-first day of November, 1846, for the sum of sixteen hundred and 
twenty-two 67-100 dollars. The execution was returnable on the 2d February, 1847. The money 
was collected thereon, and the execution returned satisfied. The sheriff added special matter to 
his return, to the effect that the money collected had been stayed in his hands by a notice on the 
part of the defendant not to pay it to the plaintiff until the determination of a motion alleged to 
have been made in the Court of Common Pleas. The sheriff added to his return that the money 
awaited the order of the court. 

Demand was made by Campbell upon Conway for this money, and Conway refused to pay it 
over, alleging, as his reason therefor, that defendant had notified him not to pay it; whereupon, 
Campbell made a motion in court in summary way for judgment against Conway, sheriff of St. 
Louis county, for the amount collected, and interest thereon from the time of the demand till paid 
at the rate of five per cent. per month. This motion came on to be heard on the seventh day of 
February, being the first Saturday of the term, and the court overruled the motion for five per 
cent. per month interest ; but the motion alluded to by the defendant, Picotte, having been with- 
drawn, directed the sheriff to pay over to Campbell the amount of his judgment against Picotte, 
amounting, on the return day, with interest, to the sum of sixteen hundred and forty-two 95-100 
dollars—which was done. Campbell filed a motion for a rehearing of the motion for judgment, 
and the court, on argument, granted the same, and then, proceeding to determine the original mo- 
tion, decided in favor of the same, and gave judgment against Conway, sheriff, for the amount of 
the principal sum received by Conway on the execution, to the use of Campbell, and interest 
thereon from the time of demand and refusal up to the time when said Conway brought said 
money into court, on the 7th January, 1847, amounting in all to the sum of sixteen hundred and 
fifty three dollars and ninety cents. It being stated in the hearing of the court that the sum of 
$1642 95 had been already paid by said Conway, a remittiter for that sum was directed by the 
court at the time, and entered on the spot by Campbell. So that the only sum of money of which 
question is now made, is the sum of ten 95-100 dollars. Conway excepted, and sued out a writ 
of error to reverse the judgment of the Court of Common Pleas. 


Gamsate & Bates, for 4ppellant, insist: 


That it is the duty of every court to see that its process is not abused, and to that end it must 
hear and determine the motions of all interested parties. And in doing this, the court must con- 
form in time and manner to the requirements of the statute, and to the rules and practice of the 
court. See9 Mo. R., 492, Field vs. Milburn, and the rules of court, p. 3, rules 14 and 15, viz:— 

Rule 14. The clerk shall keep a law docket, in which shall be entered, first, all causes in which 
there may be a demurrer to pleadings or evidence, special verdict, case agreed, point reserved, 
motion or other matter of law to be argued, in the order in which the same cases stand on the trial 
docket; second, all causes in which like motions may arise during the term, in the order in which 
they arise.”’ 

“Rule 15. The matters on the law docket will be heard and determined in the order in which 
they stand arranged; and if either party fail to appear, he will be deemed to have submitted the 
matter to the court without argument; and no postponement or continuance of any argument will, 
in any case, be allowed without the consent of both parties, or for good cause shown to the court. 
And each Saturday of the term shall be set apart for the hearing of such matter.” 

Consequently the sheriff was not bound to pay over the money to the plaintiff pending Picotte’s 

* motion. 

The sheriff having paid the money to the plaintiff, in obedience to the order of court, it was both 
unlawful and unjust to order him to pay it again. The subsequent remittitur by the plaintiff of 
the principal sum, cannot make the order either lawful or just, which was wrong before. The 
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remittitur was the voluntary act of the plaintiff, expressive only of his individual sense of justice, 
not required by the order of court from which we appeal. 


Gantt, for Appellee, insists: 


1. That the Court of Common Pleas has the inherent right, during the same term and within 
four days of giving judgment in any cause, to entertain a motion for rehearing and reconsicerirg 
such cause. 

2. That it is made by law the duty of the sheriff, on the return day of any writ, to pay either 
party the money collected on such to his use; and if he neglect to do so, he may be sued at com- 
mon law. 3 Camb.,347; Watson on Sheriff, 202; Marion vs. Hawley, 9 Mo. R., 382. 

3. If, upon request and demand, he refuse to do this, he is liable to the penalties of sec. 60 of the 
“act to regulate executions.” R. C. 1845, p. 487. 


Scorr, J., delivered the opinion of the Court. 


There is no doubt of the correctness of the general proposition that a 
judgment, during the term of the court at which it is rendered, is within 
the breast of the court, and may be altered or amended as justice may 
require. 

The proceeding against the sheriff was highly penal, and it would seem 
hard that after he had been once acquitted of a violation of the law, the 
matter should be reheard, and he condemned to pay a penalty. Be that 
as it may, we do not consider that the plaintiff in the execution, after 
having received the money from the sheriff, had a ‘right to go for the Pe- 
nalty. The taking of the money, under the circumstances, was a waiver 
of any right to the penalty, even if a liability had been incurred. 

There is no pretence that the sheriff acted in bad faith in this matter. 
He returns the fact that he has the money in court, and there is no doubt | 
of the truth and sincerity of this return. But because he has been noti- 
fied not to pay it over, he asks the advice of the court on the subject.— 
There is nothing in the record which shows that this motion might not 
have been instantaneously disposed of. If the court was prevented by 
its rules, that was not his fault. He sought no advantage from the delay 
interposed by the rules. We have held, that money collected by the 
sheriff cannot be garnisheed, because he is required to have it before | 
the court on the return day of the writ. Why have it before the court, 
if it must of necessity in all cases be paid to the plaintiff in the execu- 
tion? Ministerial officers are amenable to courts for the manner in which 
they execute their process. If money is collected by an abuse of the 
process of a court, it will be ordered to be returned to him from whom 
it has been exacted by an abuse of its process. There may be many 
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cases in which the nominal plaintiff is not entitled to the money collect- 
ed onan execution. Cases may easily be imagined in which, if a sheriff, 
after notice, should pay over the money, the court would hold him res- 
ponsible. This summary interposition of the courts is highly salutary, 
and may prevent tedious and protracted litigation. When the matter is 
plain, the court will not drive its officer to an interpleader. Admit that 
an action for money had and received will lie for the sum collected by a 
sheriff on execution without a demand, does that show, that under the 
circumstances of this case, he is liable to the penalty denounced by the 
statute against delinquent sheriffs for failing to pay over money collected 
by them? Such being the law, we are of opinion that a sheriff who, on 
the return day of a writ, brings the money into court and prays its ad- 
vice whether he shall pay it over, he being notified not to do so by a mo- 
tion spread upon its record, is not liable to the penalty of five per cent. 
a month during the time‘that may intervene between the return day of 
the writ and the disposition of the motion. 
The other Judges concurring, the judgment will be veversed. 


CONWAY vs. NOLTE. 


1, An officer selling property under execution, is agent of both plaintiff and defendant, and he 
is bound to protect the interests of both. A sheriff is not bound to accept a bid without 
reserve. If he can see thata sacrifice of property will be prevented by a little delay, he 

A may return “no sale for want of bidders.” 


2: re, at a sale, property was sold, and the purchaser had until 5 o’clock in the afternoon 

‘pe the money, the law requiring the sale to be before five, the sheriff had no right to 

ll a few minutes before five, and a tender of the money on the next morning by the first 
purchaser is sufficient. 


APPEAL from St. Louis Court of Common Pleas 


Eacer & Hitt, for Appellant, insist: 


The sheriff was entitled to judgment on the motion,— 

1. Because the sale was advertised between the hours of 9 and 5 o’clock, for cash, and the de- 
fendant bidding under it, failed to pay or offer to pay on the day of sale. See R. C. 1845, p. 483, 
sec. 42, 
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2. The statute is mandatory, and the officer was bound to sell for cash between the hours speci- 
fied in the advertisement, and the defendant knew the terms of sale. 

3. The defendant contends that no deed was ready for the defendant. He came not on the day 
of sale. Besides, the officer is bound to acknowledge all deeds in open court. He is therefore 
not bound to acknowledge and prepare a deed before he is\paid the purchase money. The sheriff 
is a public officer, and his sale is upon terms. No excuse can be offered by a party unless he com- 
plies with the terms of the sale. 

4. The defendant has not put himself in a condition to dispute the regularity of the second sale. 
He ought to have tendered the money to the sheriff, or have paid it into court, if he had wished 
to question the re-sale. 

5. The defendant excepts to the transcripts and executions. The Ryan execution and transcript 
are regular, but the defendant has no right to dispute them. He is not a privy. 


Scorr, J., delivered the opinion of the Court. 


This was a motion by Conway, the sheriff of St. Louis county, against 
Nolte, for refusing to pay for property purchased by him at a sale made 
by the sheriff. Conway having several executions against Mead & Beak- 
man, levied them upon a leasehold estate belonging to the said defend- 
ants, which being advertised according to law, was sold at 12 o’clock on 
the day appointed for the sale, when Charles Nolte became the purchas- 
er, for the sum of $230. The money was required to be paid by five 
o’clock of the day of sale, as the officer thinks. Nolte not paying it, at 
a few minutes before five, the property was resold, when Mr. Cook be- 
came the purchaser for the sum of $50. Nolte did not return on that 
day, and had no notice of the second sale, and was not told that the pro- 
perty would be resold unless the money was paid by the appointed time- 
It frequently happened that property was not paid for on the day on 
which it was sold, and a resale would not be made until weeks after the 
first sale. Nolte came to the sheriff on the morning after the sale and’ 
informed him he was ready to pay the money for the property he had bid 
for on the previous day, when the sheriff refused to take it, saying? that 
Cook insisted on his purchase. Nolte resides in St. Louis, on Broadway, 
and has been a resident of the city for a number of years. He was not 
recollected by the sheriff at the time of sale. The sale to Cook was 
without any proclamation, and no bidder was present but one of the 
counsel for the plaintiff in one of the executions. The usual hour for — 
selling property is at 12 o’clock. The sale was conducted by a deputy 
‘of the high sheriff, and took place on the 15th March, and the executions 
were returnable to the 3rd Monday of April following. The motion was 
overruled, and the sheriff appealed. 

We have no hesitation in saying that the officer who conducted the sale 
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acted without the proper discretion in making the resale under the cir- 
cumstances. The law confides in the sheriff as the agent of both the 
plaintiff and defendant in selling property under execution, and expects 
that his discretion will be exercised in such manner as to promote the 
interests of all concerned. A power to sell does not confer a right to 
sacrifice property. A sheriff, under a /i. fa., is not bound to sell without 
reserve, if he receive a bid. If he can see that property is about to be 
sacrificed, which would be prevented by a little delay, he is not bound 
to accept a bid, but, under such circumstances, would be justified in 
making the return that the property levied on was not sold for the want of 
bidders. The same property, when offered at the usual time of making 
sales, brought $230, which, at a resale, brought but $50. Under the 
circumstances under which the last sale was made, the officer could not 
but have expected a sacrifice. Even if Nolte had failed to pay the money 
at the required time, that did not therefore authorize the officer to act 
with him as he pleased. He had ample time to make another sale in the 
customary way, and if he believed that by a sale under the usual circum- 
stances, he could have realized a better price for the property, he should 
have deferred the resale. We do not intend, by any thing here said, to 
convey the idea that a sheriff cannot make a resale without re-advertis- 
ing, or that a purchaser under the first sale has a right to complain of a 
sacrifice under a resale, when it has been conducted in the customary 
way, however great a loss there may have been on it. 

The statute sdys, that if the purchaser refuse to pay the amount bid 
by him for property struck off to him, he shall pay any loss sustained by 
a resale. Was the officer warranted under the circumstances in acting 
on the belief that there was a refusal on the part of Nolte to pay the 
amount bid by him? By law, all sales must be made between 9 and 5 
o’clock of the day for which they are advertised, and a person may have 
reasonably supposed that an officer would conform to these hours in 
making a resale. As Nolte, then, had, by consent, until five o’clock to 
pay the money, he could not have expected that a resale would have ta- 
ken place on that day; and the offer of the money to the sheriff on the 
morning following, should have satisfied him that he was in error in sup- 
‘posing that Nolte had refused to pay the amount bid by him. Strictly, 
the sheriff, by his own agreement, had no right to make a resale until af- 
ter five o’clock. If the money had been tendered precisely at five o’- 
clock, after the resale had taken place, it will not be pretended that the 
first purchaser would not have been entitled to his deed; and if a tender 
at one time afterya*resale would:be good, why not at another? The 
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practice in many eases had been, not to pay the purchase money on the 

day of sale, and weeks had intervened before a resale. Nolte being a 

resident of St. Louis when this practice prevailed, we will not presume 

that he did not inform himself of it. The officer éhinks he was notified 

to pay by five o’clock. The court which heard the officer testify was 

better qualified to judge of the weight of his thoughts than this Court. 
The judgment will be affirmed, the other Judges concurring. 


¥ 


FROTHINGHAM, Er At. vs. STACKER. 


1. The lien of a judgment will hold against a prior unrecorded deed. 


2. Possession is only constructive notice. 


APPEAL from St. Louis Circuit Court. 


Goons, for ppellants. 
SpapineG, for Appellee. 


Scort, J., delivered the opinion of the Court. 


This was a bill in chancery for an injunction and relief. The material 
facts of the case are as follows: In June, 1835, Charles Collins, by deed 
for a full and valuable consideration, conveyed to W. Warrance three 
lots in St. Louis. Warrance entered and continued in possessién until 
1836, when he conveyed to J. Stacker, the complainant in the bill, for a 
full and valuable consideration. This deed was duly acknowledged and 
recorded. Stacker entered on the lots, which were situated on Broad- 
way—made valuable improvements thereon, and continued in possession’ 
until the first of June, 1845, when the deed from C. Collins to W. War- 
‘rance was recorded. In December, 1836, S. Griswold made his promis- 
sory note to Charles Collins for $1250, payable two years after date, 
which was endorsed by Collins, and afterwards passed into the hands of 
G. Frothingham, a defendant in the bil]. In July, 1839, suit was brought 
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on the note, in the name of Ellis against Collins, and in December, 1842, 
judgment was rendered against him. Execution was issued on this judg- 
ment on the 9th July, 1845. Frothingham, Ellis, and Collins, at the time 
the above mentioned debt was contracted, were, and continued resideuts 
of St. Louisy‘up to the time of filing the bill. The bill prayed for an in- 
junction to restrain the sheriff from proceediug under the execution; an 
injunction was granted, and on the hearing, it was perpetuated, from 
which decree an appeal was taken to this Court. ‘ 

This case does not differ in principle from those of Hill vs. Paul, 8 
Mo. R., and Reed vs. Austin’s heirs, 9 Mo. R., 722. The prineiple of 
those cases is, that the lien of a judgment will prevail over a prior un- 
recorded deed, and that may be regarded as the settled law of this Court. 
When, and under what circumstances, a creditor may be affected with 
notice, so as to defeat his priority, it is not necessary now to determine, 
as there is no evidence in this case of any actual notice to the creditor 
of the prior right of the complainant. It is strange, that in the argument 
of questions arising under our law for the recording of deeds, that con- 
stant reference should be made to the English statute, and to the decis- 
ions that have been made thereon, and to the decisions of courts swayed 
by a similar statute, not for illustration, but as being in point. Ours is 
very different in its language from the English statute. It once conform- 
ed to it, but, many years since, it was purposely changed. The whole 
scope of the English statute is to prevent subsequent purchasers and 
mortgagees froth being injured or defrauded by prior unregistered deeds. 
Our statute goes farther, and its policy is to make every incumbrance on 
real estate, whether it be a deed or judgment, in cases free from fraud, 
depend. for satisfaction according to the priority of the lien upon the re- 
cord, which is open for public inspection. Its design is to make an un- 
recorded deed void not only against subsequent purchasers and mortga- 
gees without actual notice, but as to all persons whatever, who, subse- 
quently acquiring a right to, or an interest in, the estate conveyed by the 
unrecorded deed, may be injured by reason of its not having been re- 
corded. Cannot our Legislature vary its laws from those of England, 
and when it does so, must our courts-still adhere to the English, rather 
than to our own statutes? That the deed was executed before the debt 
was contracted, cannot alter the case. The credit may have been given 
upon the faith of the very lots conveyed by the unrecorded deed. Col- 
lins’was once their owner, and there was nothing upon the record that 
showed he had ever parted with his interest in them, and there is no ev- 
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idence that there was any actual notice of the fact. Possession has al- 
ways been held to be only constructive noti¢e. 
Decree reversed, Judge Narron concurring. 


CLARK vs. CONDIT. 


A executes to B a note for the purchase of a tract of land on which C hag a mortgage. The 
note is to be paid by instalments, to meet the instalments on the mortgage. A fails to pay 
B, by which Bis prevented from paying the mortgage. This is foreclosed, and A becomes 
the purchaser of the land under the mortgage. Held, That A, by his own fault, caused 
the failure to pay the mortgage, and cannot set up this as a defence to the note. 


APPEAL from St. Louis Circuit Court. 


Monrorp, for 4ppellant. 
Hitt, for Appellee. 


Scott, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Condit against Clark on 
a note payable. by instalments for the sum of $377. S. Wright had con- 
veyed to Condit a quarter section of land on which there was # mort- 
gage to Wright executed by Condit for the sum of $375. Condit after- 
wards sold one-half of the quarter section, for $400, to Clark, who exe- 
cuted the note sued on for the part payment thereof, which contained a 
stipulation that the instalments, as they became due thereon, should be 
paid by Clark to Wright—the instalments of the note and those of the 
mortgage being made payable concurrently in point of time. Clark neg- 
lected to make the payments as stipulated, the consequence of which 
was, that the mortgage was forfeited and suit was brought to foreclose, 
the equity of redemption of Condit in the whole quarter section. There 
was a decree of foreclosure, and a sale, at which Clark became the pur- 
chaser of the whole quarter section, for the sum of $530. 

The defence of Clark to the note was a failure of consideration.— 
There was a judgment for the plaintiff, Condit. 
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Nemo ex proprio dolo consequitur actionem, is a maxim of our law.— 
Though Clark stands in the attitude of a defendant, yet the spirit of this 
rule deprives him of the defence he would set up. By his failure to com- 
ply with his contract, which was a breach of faith, he has produced the 
difficulty of which he complains. 

We are not prepared to say that there is a failure of the consideration 
of thenote. Clark agreed to give $400 for the half of the quarter sec- 
tion, and has now, by a failure to comply with his contract, obtained the 
whole of it for $530. We see no principle of morality or justice on 
which his defence can be sustained. The small excess of the sum of the 
mortgage over that of the note executed by Clark, and on which this suit 
is brought, does not, in our opinion, affect the question between the parties. 

Judge McBrinr concurring, the judgment will be affirmed. 


ILLINGWORTH & CLARK vs. MILTENBERGER. 


1. Under the act entitled ““An act for the better security of mechanics, &c., in the city and coun- 
ty of St. Louis,” Sess. Acts 1842-3, where the lien is filed and a judgment obtained before 
a justice, the clerk can issue an execution without a return of nulla bona on an execution 
issued by the justice. 


2. Where a purchaser at a sheriff’s sale refuses to pay for property struck off to him, the sher- 
iff can sell again without notice. 


3. If, by the terms of a lease, rent is to be paid on a certain day, and if not paid within ten days 
thereafter, the lease to be forfeited, a tender before the day will not prevent a forfeiture. 


ERROR to St. Louis Circuit Court. 


Statement of the Case. 


vA The appellants sued the appellee in ejectment for a certain lot in the city of St. Louis. In sup- 
port of their title, they produced the following evidence, to-wit: 

1. The record of a mechanic’s lien—demand against Abram Allen in favor of Meara & Yates, 
dated May 14, 1845, for $48, accompanied with a description of the lot sued for. : 
2. A transcript of a justice’s judgment in favor of Meara & Yates against said Allen, for $48 
by confession, rendered August 13, 1845. Said transcript does not state for or on what account 

the judgment was confessed. 
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3. Again, the record of said lien demand setting it out for plastering, and cow hair used on said 
lot, showing the balance due $48, and the time of filing said demand for record, to secure the lien. 
August 13, 1845—and setting forth that at the time of the plastering, said Allen had the I@t, but 
since had sold it to said Miltenberger, who occupied it at the time of filing the lien. Alse, a 
copy of a notice to said Miltenberger, that his brick house on said lot was intended to be held 
for said demand, under the act of February 24th, 1843, for the better securing the mechanics of 
St. Louis. This votice has.no date nor signature. 

4. Copy of a special fi. fa., issued by the Clerk of the St. Louis Circuit Court, dated August 
18, 1845, in which he recites in substance, that whereas said Meara and Yates recovered said 
judgment (setting it out,) as appears by the transcript thereof, filed according to the statute in 
such case made and provided.” And, whereas said Meara and Yates, August 13, 1845, “accore-_ 
ing to the statute in such case made and provided,” filed in his office as a lien upon the property, 
an account for work and materials, “in and about a brick house,” (describing it by its boundariee, 
being the same as those of said lot,) ‘and the said demand upon which a recovery was had as 
aforesaid, before said justice, being the same demand to secure which a lien was filed as foresaid.” 
“These are therefore to command you that you sell said property, &c.” 

5. Sheriff’s notice that he will sell said brick house, September 16, 1845, under said writ. 

6. Return of Sheriff of said sale on said writ, that on 16th September, 1845, he sold it to said 
Illingworth and Clark for $200. 

7. Sheriffs deed to said Illingworth and Clark ofall the right, title, &c., of said Allen in @aid 
brick house by virtue of said sale, dated Oetober, 1845. 

8. Record of lien of the account of said Illingworth and Clark against said Allen for $460, for 
work and materials for said brick house and kitchen, dated June 4, 1845, 

9. Record of judgment in the Circuit Court for said Illingworth and @lark against said Alien 
and Miltenberger on scire facias upon said lien last aforesaid for $460 debt, and $9 30 damages, 
and for execution against said brick house. 

10. Sheriff’s deed to said Illingworth and Clark, dated March 10, 1846, in which he recites an 
execution upon said judgment, advertisement of sale of said brick house and kitchen for January 
22, 1846, and sale then of all Allen and Miltenberger’s right, title, &c., in said house and kitchen 
toone James Clark for $605, but because said Clark failed and refused to pay them, (without any 
notice whatever except to Clark,) he again sold on February 23, 1846, to said Illingworth and Clarx 
for $400. 

11. Testimony of Thomas Meara, that he, October 3, 1845, served a notice on Miltenberger, 
thst INingworth and Clark had purchased at Sheriff’s sale said property, and requiring him for 
the future to pay them rent, or deliver up to them—that Allen was in possession in the spring ‘of 
1845, and Miltenberger went in about June, 1845, and was in at the commencement of this suit; 
the use of the house worth from $300 to $380 per annum. 

Here the plaintiffs rested their case. 


On behalf of defendant the following testimony was given, to-wit: 

1. John F. Darby testified that as agent of John M. Bass, he let the lot stated in said declara- 
tion, to said Allen, by a lease dated February 15, 1845, showing it; said lease stated that said Bass 
by said Darby as his agent, let to said Allen said Jot (describing it) for 8 1-4 years from its date, 
at $100 annual rent, payable quarterly, and provided, among other things, that if any rent remained 
unpaid for ten days after due “then this lease shall become forfeited by such delay, and shall be 
forever ended without any demand of rent being made by the said party of the first part, his repre - “ 
rentatives and assigns, and the said party of the first part may enter into and take possession of 
said premises after said ten days shall have expired as though this lease had not been made.” 
On it was an assignment to Miltenberger by Allen, dated May 31, 1845, which was done with — 
Darby’s consent. Also, on it was a receipt by Mr. Darby, dated June 2, 1845, of $90, 28 in full 
for ene year’s rent, “that is to say to the 15th May, 1846.” Mr. Darby testified further that his 
said receipt was ma in this, that it stated the rent as paid to May 15, 1846, whereas it was 
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only paid to February 15, 1846. Defendant’s counsel asked Darby if the rent had been paid since 
the end of the first year, to which question plaintifP's objected; but the court overruled the objection 

to wiich the plaintifPs excepted. Mr. Darby then stated that the quarter’s rent due May 15 
1846, was not paid ; that he demanded it of Miltenberger, but he refused to pay, and that ecrerd.. 
ingly on May 25, 1846, he declared the lease forfeited, and so wrote it on the lease (where it ap- 
pears dated May 26, 1846,) and then again leased to Miltenberger at a higher rent. The plaintiff’ 
objected to what witness said about the non-payment of the rent and forfeiture of the lease, but 
was overruled by the court and they excepted. 

On cross examination he testified that [llingworth called several times (don’t recollect the time) 
to pay rent but he refused to receive it except on account of Miltenberger, and told him that he 
did not regard them as tenants, and would not so recognize them, but told him he would receive it 
on account of Miltenberger, which he refused todo. He called with several persons but he re. 
fused to take it, and told him he had declared the lease forfeited. 

On behalf of plaintiff's, Charles C. Whittelsey testified that he with Ilingworth called on 
Dacby to tender the quarter’s rent. The money was counted out and offered, but Darby refused 
to receive itexcept on account of Miltenberger, saying that he did not know Iingworth and 
Clark, and did not acknowledge them as tenants—that Darby said that the money had been tend- 
ered him but he had refused it. 

On cross examination, stated that he did not recollect exactly;the times of these attempted tender. 
But one was before the quarter’s rent, due May 15th, and the other in September, as he thinks. 
This was all the testimony. 

Piaintiffs asked the court to instruct the jury as follows, to-wit: 

“That if they (the jury) believe from the evidence that Meara and Yates filed their lien as se; 
out in the record of liens and recovered judgment against Allen, and issued execution upon the 
same, and that the property in dispute was sold, and purchased by the plaintiffs, then the plaintifs 
are entitled to the possession of the premises under their deed. The plaintiffs are not required to 
shew anything more than the transcript filed, judgment, execution and sheriff’s deed. The defend- 
ant cannot dispute in this proceeding the judgment in the case of the plaintiffs against Allen and 
the defendant, the plaintiffs having purchased under the execution in that case have the defendant, 
interest and are entitled to verdict. The plaintiffs are entitled to verdict for damages front the 
time the defendant had notice of plaintiffs title, October 3, 1845, until the present time. 

The plaintiffs did acquire title under the execution of Meara and Yates. 

The plaintiffs did acquire title under their execution against the defendant and Allen. 

The plaintiffs also pray the Epurt to exclude from its consideration, as illegal, all the evidence 
given by Mr. Darby, as to the non-payment of the rent to Bass, and the forfeiture of the lease 
since the commencement of this suit.” 

Which instructions were refused, to which refusal plaintiffs by counsel excepted. 


Defendant asked the following instructions, viz: 

1. “That the plaintiffs obtained no title under the sale under the execution of Meara and Yate? 
to plaintiffs. 

2. If the court believe from the evidence that Bass was, at the time the plaintiffs did their work 
on the premises, and ever since has been and now is owner of the ground, then the judgment in 
the plaintiffs suit by sctre facias is void and the sale under the execution thereon also void. 

3. Ifthe court believe as in the last instruction, then as against Bass the judgment and sale 
under the execution therein referred to in the last instruction, is void as to said Bass. 

4. Unless the court believe from the evidence that the plaintiffs tendered the ground rent, on the 
day it became due, any other tender by itself would not avail to prevent a forfeiture.” 

* Whereupon the court declared the law to be as follows, to-wit: 

1. “That the sheriffs sale and deed under the execution in the case of Meara and Yates vs 

Abraham Allen, and all the proceedings shown in evidence prior to, and in support of said deed, 
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and in support of the plaintiffs right to the possession of the premises in question, do not entitle 
the plaintiffs to recover in this action against the defendant. 

2. That unless an execution was issued upon the judgment before the justice of the in 
the case of Meara and Yates vs. Allen, and a return of nulla bona thereon, before the said - 
tion in said cause was issued by the clerk of the Circuit Court, the'$aid clerk issued said execution 
without any authority of law, and the same is void. 

3. That the sheriffs sale and deed under the execution in the case of Illingworth and Clark vs. 
Allen and Miltenberger, and all the proceedings thereon, in evidence prior to and in support of 
said deed, and in support of the plaintiffs’ right to the possession of the premises in question, dd 
not entitle the plaintiffs to recover in this action against the defendants. 

4. That the said sale under the execution in the case of Illingworth & Clark vs. Allen & Mil- 
tenberger, not having been made on the day mentioned in the sheriff’s notice of sale read in evi- 
dence, but made on a subsequent and different day, is void. 

5. When real estate is taken in execution and offered for sale by a sheriff, and the same is struck 
down to a bidder, who subsequently refuses to pay the money and comply with his bid, such 
sheriff cannot and the law does not authorize him to make sale of such real estate on a subsequent 
day, without first giving twenty days notice of the time and place of such sale, as required in the 
first instance.” 

To which ruling of the court plaintiffs by counsel excepted. Upon which ruling, the court found 
averdict for the defendant, to which plaintiffs excepted. 

The plantiffs filed a motion for a new trial for these reasons, to-wit: 

1. The finding of the court is against law. 

2. It is against evidence. 

3. The court erred in refusing to declare the law asked by the plaintiffs. 

4. The court erred in declaring the law. 

5. The court erred in admitting illegal evidence and for other reasons. 

Which motion the court refused, to which decisioti of the court the plaintiffs excepted and ap- 
pealed to this court. : 


Paimm & Wuitte.sey, for Appellants. 


1. Did the sheriff's deed under the execution in favor of Meara and Yates convey title to the 
land to the plaintiffs, or was the deed void, because no execution. was issued by the justice or re- 
turned nulla bona previous to the issuing of the execution by the clerk of the Circuit Court? 
- The plaintiffs claim that the proceedings were perfectly regular and justified by the law, see 
Acts 1843, p. 84, 5,.7; which justly authorizes the clerk to issue execution upon the transcript 
filed, the lien. But ifthe proceeding was irregular and the execution issued was irregular, yet 
asit issued upon a good judgment, it is valid as to all parties and cannot be inquired into in 9 col- 
lateral action. That irregularities in issuing of an execution render it voidable and not void, the 
authorities are abundant, and that the matters cannot be inquired into in a collateralaction. If an 
execution is made wrongly returnable, it is voidable and not void; Shirley vs. Wright, 2 Salk, R., 
700; Campbell vs. Cumming, 2 Burr, R. 1187; 2 L. Ray. 775; Voorhees vs. Bank U. S., 10 Peters 
479; Blaine vs. Charles Carter, 4 Cranch, 328. If it is wrongly issued, it is voidable only and 
not void. Jackson vs. Bartlett, 8 J. R., 365; B. N. P. 66; Cowens case, Cro. E., 576; Bushes 
case, Cro. E., 188; Jackson vs. Robins, 16 J. R., 537, 572; Jackson vs. Delancy, 13 J. R., 535, 
550; Reed vs. Austin, 9 Mo. R., 722; McNair vs. Biddle, 8 Mo. R., 264; Burton vs. Egrie, Cro. 
J., 289. 

2. Didthe sheriff’s deed to plaintiffs under the execution and judgment vs. Allen and the de- 
fendant, pass the title? or is the sale and all the proceedings void, because the sheriff did not re- 
advertise after the neglect of James Clark to comply with his purchase? We submit that the 
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deed passes title, and the proceedings of the sheriff are regular, see statute 1845, c. 61, see. 42, p 483; 
which authorizes the sheriff in case the money is not paid to put up the property and sell it again at 
any,time. But we submit that this matter cannot be inquired into collaterally in this suit, the de- 
fendant, if there was anything defective in the sale, might have moved to set the same aside; but the 
sheriff under the execution anid judgment, both of which are valid, having made his levy, the sale 
and the deed will be good; see Blaine vs. Charles Carter, 3 Cranch, 328; Reed vs. Austin, 9 Mo. 
R., 731. The statute itse!f is merely directory and asserts nothing more than the common law 
principles already recognized. The title of the purchaser is good unless he had notice of some 
fraudulant act. Collaterally the matters cannot be inquired into; see Evans vs. Wilder, 5 Mo. R., 
322; Rector vs. Hart, 8 Mo. R., 460. 

3. The court erred in allowing testimony to be given as to the forfeiture of the lease, as it was 
forfeited if at all by the act of the defendant colluding with the lessor. The judgment debtor can- 
not deny his title against the purchaser at sheriff’s sale. He cannot deny title out of himself; see 
Jackson vs. Jones, 9 Cow., 182; Laughlin vs. Stone, 5 Mo. R., 43 
. 4» Butthe tender of rent by plaintiff, though before day, saved the forfeiture. Brent ve. Ferrer, 
4 Ark. BR. , 160. 


‘ Topp & Darsy, for Appellee, insist: 


That the plaintiffs evidence did not establish a title in them. The deed under the sale on the 
execution in favor of Meara and Yates did not confer title, because there was no evidence of iden- 
tity between the demand upon which justice’s judgment was rendered, and the demand for which 
the lien was secured; and because the said execution was void, for the reason that there had not, 
prior to its issuing been an execution issued on said justice’s judgment and returned with nulla 
bona, also because it does not appear that the suit before the justice was begun after filing the lien. 
The judgment was by confession on voluntary appearance and the judgment and lien are of the 
same date. The deed under the sale upon the execution in favor of the plaintiffs against Allen 
and Miltenberger was void, for the reason that the sale was without the notice required by law, 
in the case of sales of real estate. Sec. 9 ofact of Feb. 24, 1843, p. 83, of session acts of 1843. 

2. The evidence of the lease and of Mr. Darby, shows that at the time of the commencement of 
this suit, the title was elsewhere than in plaintiffs. The rent due May 15th and 25th, 1846, net 
being paid, the lease given in evidence was forfeited by its own terms and no tender or acceptance 
of rent thereafter could annul it, see note 16, p. 287, of vol. 1, of Saunders Rep.; the distinction 
there taken between leases for years and for life. By the provisions of the lease the demand 
otherwise required by law to produce a forfeiture is expressly waived—also a tender before or 
after the time the money is due cannot avail. It must be on the day it isdue. Gilbert on Rents, 
p. 81;8 Carr & Payne, p. 578; 34 Eng. Com. Law Rep., p. 530. 

3. The court did not err in ‘overruling the objections to Mr. Darby’s testimony, because the 
plaintiffs were only claiming the title that had belonged to Allen and Miltenberger. They gave 
no evidetice of any other. The lease showed what this was and the cause that would produce a 
forfeiture and the fact and act of forfeiture were things tn pais. 


* 


McBrips, J., delivered the opinion of the Court. 


The first question which we are called upon to decide is as to the 
validity of the sheriff’s sale and deed, under an execution which issued 
from the clerk’s office of the Circuit Court, on a transcript ofa judgment 





OCTOBER TERM, 1847. 85 


PEPOIIOILmms» 





PPADS aad 


Rlingworth & Claric vs. Miltenberger. 


PELIIOOII_0 0 LOO PPLPL PIS PPP LDL LPP PPP LLLP LILLIA AA LL II 


obtained before a justice of the peace, in favor of Meara & Yates against 
Abraham Allen. 

It appears from the evidence that Meara & Yates, on the 13th August, 
1845, filed their lien in the clerk’s office of the Circuit Court, in which 
they alledged that Abraham Allen was justly indebted to them in the 
sum of $48, for labor done and materials furnished in the erection of a 
house on a lot, (describing the house and lot) and on the same day they 
commenced an action before a justice of the peace against Allen, who 
came forward and confessed judgment in their favor, for the above sum. 
Thereupon they filed a transcript of their judgment, thus obtained in the 
clerk’s office, and on the next day they gave notice to Anthony Milten- 
berger of their intention to enforce their lien against the property which 
was then in his possession. On the 18th August, the clerk issued a 
special fier? factas, containing the usual recitals, and commanding the 
sheriff to make the debt, &c., out of the premises described. The sheriff 
made sale under the writ, and Illingworth and Clark became the pur- 
chasers. 4 

The objection is, that prior to the emanation of the execution from the 
clerk’s office, no execution had been issued by the justice of the peace 
and returned, ‘nulla bona.”” This proceeding was had under an act en- 
titled, “An act for the better security of Mechanics and others erecting 
buildings or furnishing materials for the same in the City and County of 
St. Louis;” Session acts 1842-3, p.83. The seventh section provides, 
that when the demand does not exceed $90, suit may be commenced be- 

fore a justice of the peace, and if judgment be had, a transcript may be 
filed with the clerk, ‘‘who shall thereupon issue an execution, if required, 
as in ordinary cases, and the sheriff shall immediately proceed to sell the 
same as other property on executions are sold.” Reliance is placed on 
the words, ‘“‘as in ordinary cases,” to show that the issuing of an execu- 
tion by the clerk, is to be governed by the general law, which requires 
an execution first to be issued by the justice and returned “nulla bona” 
before the clerk is authorized to issue one from his office, on a transcript. 
This is most obviously a mistake. The words in their connection, refer 
to the manner of issuing executions on judgments obtained in the Circuit 
Court, to enforce liens. How is the lien to be enforced by an execution 
from a justice’s office? ‘The law is not treating of other remedies which 
the plaintiff has to satisfy his claim, but prescribing the manner of pro- 
ceeding to enforce the remedy given by the act itself. 

It is objected that the lien having been filed on the same day that the 

judgment was confessed, it must be presumed to have been filed after the 
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judgment,: and therefore irregular and void. From the fact, the pre-. 
sumption is equally strong, that the lien was filed before the judgment, 
and where they are equal, that conclusion should be mnves which'will 


. “give force and effect to the law. 


It appears from a statement in the sberiff’s deed made by virtue of a 
sale under an execution issued on a judgment of the Circuit Court in favor 
of Illingworth and Clark, and against Allen and Miltenberger, that he 
advertised the premises in controversy for sale on the 22d January, 1846, 
and that he sold the same, and James Clark became the purchaser at the 
sum of $605. That a deed was executed and presented by him to Clark 
who refused to pay the amount bid, and thereupon the sheriff without giv- 
ifig any other notice proceeded on the 23d of February thereafter, at the 
usual hour and place for making sales of real estate, under execution, to 
re-sell the premises, when Illingworth and Clark became the purchasers 
for the sum of $400. 

It is insisted that the second sale made by the sheriff is void inasmuch 
as it was made without the previous notice of twenty days, as required 
by the 40th sec. of the act to regulate executions, R. C., 1845, p. 483. 
The first sale was made under and in conformity to the provisions of this 
, section; but the second sale was.made under the 42d sec. of the same act, 
which authorizes the officer, in event of the first purchaser refusing to 
comply with the terms of the sale, to again sell the property, at any time, 
to the highest bidder, and if any loss is occasioned thereby, the officer 
shall recover the amount of such loss, with costs, by motion before any 
court, or before any justice of the peace, if the sum shall not @xceed his 
jurisdiction. 

This court has decided; at the present term in the case of Conway 
us. Nulée, that a re-sale may be made under this latter section withoutthe 
officer again giving notice. 

The only remaining question which we shall notice is ‘that connected 
with the forfeiture of the lease by Miltenberger, who held the premises by. 
a transfer from Allen with the assent of Darby, the agent of Bass. | 

It appears that the premises in dispute were leased by Darby the agent 
of Bass, to Allen for a term of years, at a quarterly rent of $25, payable 
on the 15th February, May, August and November. It is stipulated in 
the deed, “that if either of the payment of rents as aforesaid, shall be- 
come due and shall] remain in arrear for the space of ten days, then this 
lease shall become forfeited by such delay and shall be forever ended, 
without any demand of rent being made by the said party of the first part, 
his representatives or assigns. And the said party of the first part may 
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enter into, and take vpediaies of said premises-after said ten days shall 
have elapsed as though this lease had not been made.” , 

Thére is another clause, declaring that any leasing, transferring or 
other disposition: of the premises without the written permission of the 
lessor, shall forfeit the lease. 

On the 31st May, 1845, Allen with the consent of the agent of Bass, 
assigned the leasé to Miltenberger, who went into the possession and paid 
rent up to the 15th February, 1846. .The rent for the next quarter, end- 
ing 15th May, not having been paid by Miltenberger, for the space of ten 
days after falling due, the agent declared, , an @ndorsement on the 
lease on the 25th May, that the said lease was forfeited. Afterwards, 
the agent relet the premises to Miltenberger, at an advance rent. »Be- 
fore the falling due of the quarter’s rent in May, to-wit: in March or 
- April, Illingworth tendered payment to the agent, who refused to receive 
it, unless made in the name of Miltenberger. The agent refused to re- 
cognize Illingworth and Clark as tenants. Illingworth again called in 
September of the same year, and at other periods and tendered payment 
of rent, but the agent still refused to accept it, and informed him that he 
had declared the lease forfeited. 

The tender of payment before due, is not a sufficient legal tenders 
therefore'in strictness the agent was not bound to receive the rent from 
Illingworth in March or April which was not due until the 16th May; 1 
Saunders R., 387, note 16. There is no evidence that the tender was 
made on the 15th May, or at any time within ten days; consequently, 
under the provisions of the lease, Darby had a right to declare it forfeited. 
This he did on the 25th May. The other applications on the part of 
Iilingworth,.to pay the rent, could avail him nothing, inasmuchras a for- 
feiture had been declared. If he had desired to succeed to the rights of 
Allen, under the lease, and prevent a forfeiture, he should have made his 
tender on the day the rent fell due, or within ten days thereafter. Itnot 
‘ having been so paid and a forfeiture declared, the consequence was that 
Allen and all those claiming under him, were divested of title, and the 
estate reverted to Bass. The title having again returned to Bass, the ° 
agent relet the premises to Miltenberger for an advanced rent. Under 
this view of the subject, the plaintiffs cannot recover. 

The judgment of the Circuit Court ought to be affirmed, and the other 
Judges concurring, the judgment is affirmed. 
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1. An agent shea to. efecuts the orders of binattinige, whenever for a valuable codgillece, 
EK tion he has undertaken to perform them, uptless prevented by some unavoidable* “accident, 
without any default on. his part, unlesg-the instfdctions Fequire him toglo an ileal a 
immoral - e. 8 & » 


é * 


» @ 
2. Any agent ig sedponsible for the fall ... occasioned by any violation of his duties to hig prin- 
me ae by éxceeding of disregarding Wistructions, and it isno ‘lefegce that he intended 
for the benefit of m, Prifgipal. , 


oa ei = & 


~ 


“> . cd 
3. Where goods are pooaigied to a factor to"be sold at a fixed price, ifhe dispose of them at a 
* Jess price, he is reSponsible to his principol for the price fixed himy and is to be regrrded 


M#s a purchaser at that price, and not as a mere stranger guilty of a tortious conversion 
¥ 


APPEAL from St. Louis Court of Common Pleas. 
* =e aie 


* Statement of the Case. 


‘ ‘ : 
‘ © This Was assumpait in the St..Louis Court of Common Pleas by Connett vs. the Sgpitzers’, 2 
bo. ie. sm at St. Loujs oujs, _Connett i ip» May, 1844, put into the hands of the Switzer’s a quan- 
ae e Tepe gad packing yarn, to be sold on commission at @ limit of six'and a half cents per 
pound. JtAvds sold for less, but at the best market"price at the time, and at as high % @ price as 
could have been. gotten for it any time from the day it was received, down to near the time of trial. 
“it was sofd in J anuary and February, 1845, at New Orleans, whither it had been shipped with the 
consent of Connett for salé there, at the same limit. This suit wagCommenced for the pusfiosé of 
recovering the difference between the actual proceeds of the sale, amd what they would shave been 

if sold ‘at the limit. The instructigns given and refused lay down the rule of Aer 4 such 
cases to be 4° price at which the sales were limited. Exceptions were taken by defendants be- 

low, and a be finding by the jury in conformity with the instructions, a new trial was moved for 

aed overruled, and exceptions taken to that decision. 


‘* : "hes 














Crockett & Batcas, for Appellants, insist: 





Wee goods‘are put into the hands of a commission merchant for sale at a limit, and he sails 

¢ then’ ‘without fraud for the best market price, he is liable only for the highest price of them -at 

buy tine before the trial, if that be more than‘the actual sale’, and not for the price limited-at all 

eventa; 14 Peters, 479, 496—at this la8t page the court lays down the rule of damages wheri a 

factor disobeys orders in sale of goods consigned; Story on Agency, p. 258, sec. 217-8 BiB; p- 

263, sec. 220, 221, 222; Kinne’s Law Compeftidium for April, 1847, p. 104; (7 Alab. R., 385, An- 
“stile-4@\ Marshall vs. Crawford,) 1 Brock., 103. 

Where a facto? sells goods limited in price, at an under value, he is responsible for the actual 

loss, and not for the limit a3 the measure of damages; 12 New Hamp.°R., 239, Frcthingham vs 

Eve-ton; see tor th’s case the Law Reporter df May, 18:6, also directly inypoint 
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Poi, for Appellee, submits 
; ,: 
'.. That tite ahthorities sfstain the view of this question taken by the appellee, and the doctrine 
by asserted, in the instruction given to the jury by.the Court of Common Pleas; see The Rich. Manu 
facturing Ca. vs. Stark, 4 Mason, 296; Smart vs. Sand, decided, July, 1846, in the Com. Pleas in 
Englanfiasilceported i in the January No,, 1847, heirig No. 3, of vol. I giew series, and of vol. 3, 
olf series apne Law Journal, published i in ee i Swift’s Digest, 932. 


P 4 
* * 


McBainiy J., delivered the opinion of the Court. 


No question arises as to the defendants liability to the plaintift as Jhis , 
agent for the sale of the bale rope aid packitig yarn; but.to what extent, 
’ ishe liable, for having sold for a less price than that fixed by his instruc- e 
tions, although the sale was at the highest market price @t the time it, 
was made. The defendant insists, that the market price of the articles 
sold, at the time of sale, is to be the measure of damages; whilst the plain- , 
tiff contends, that having instructed him not to sell Yor less than six®and . 
a half cents per pound, xpe,i is liable for that sum, althoughsit de not thee * + 
price obtained, nor thé’markét price at the date of the sale. - 


a. 


Before discussing the point at issue 58 shill lay down som¢ s general - 


principles regulating the duty of agen towards theip. prin " 

Switzer, as the agent or factor of Connett, ° ‘was hound to, emcttkathe 
orders of his principal, whenever for a valuable consideration he under- 
took to perform them, sunlessjhe was prevented by, Some unavoidable, 
calamity or eV Verwhelming force or accident, without any default onghis 
part, aug nless the instructions should require him to do an egal o 
immoral act, inwhich case he might violate them with, impunity This 
duty may anige in_various ways, either by express agreement,” or M clear * 
implication.» The latter arises generally, from the commen usage @fithe* © 
particular agem@y, or from the general modes of dealing between the par- ) 
‘ticular parties, ‘or frém the mutpal’ impligations arising om the naturg 
and objects of a single transaction. a “ 

Whenever an agent violates his duties or gbligations to ‘his pringipal, _- ’ 
ig. 34 it be by exceeding his authority, Of by positive ibiseonduct, sor 

negligence or omission in the proper functions of his agesigys.or. 

in nea manner, and any loss or damage thereby falls on his princi a 
pal, he is responsible therefor, and boutd to make a full indémpity..: a 
it will constitute no defence for him, that he intended the Set be ' 
henefitifo the principal. Indeed in all Auch cases, the qu est ion..is, 
whether the party has acted from good motives and wtf fraudy 





60 : SUPREME OSeRT me M = 


+ ‘ ” 
PDI FILE II ww . Ae 


Switzer & Switzer vs. Connette; - 


em mmr aan 


& 


Sears et ‘* 





whether he has done his duty, and acted « | ing tp the pscence re- 
posed in him. 

The defendant in support of coals eveawedl by him, reférs to 
Story on Agency, sec. 221, wheresit.i6 laid down that, “If the goods of 
the gilincipal are n igently last jor Yortiousl disposed of by the agent, 
he is made liable fi e actoathtlve of thegoods at the time of the loss 
or conversion ” oO the principle reference is made to 3 
Whea. R., 560-1; 1 Migon"R., 117;°21 Ohio R., 363. 

The casein 3 Whepy., 560-1, was ‘an action for a marine trespass, 

, the court that the probable or possible profits of an unfinished 
vote afford pfile to estimate the damages, bat that the prime cost or 
ue of the pioferty lost, and in case of i injury the diminution in value 


* by reason e injury, with interest thereon, affords the true measure 
for mao the damages. 
e in t Mason R., 117, was an aetion of assumpsit against a 
‘ gripes The Siideration contained a special count avering that the 
ant undertook, &c., “‘to sell the goods and render a reasonable ae- 
-< count.” , And the court held that damages could mot be recovered “for 
¥ failure to remit when exchange was favorable.” 
3 The other ¢ referred to by,Judge Story, to sustain the text in his 
book, isrin*hM Ohio R., 263. ‘The plaintiff consigned to the defendant a 
quantity of flour, with instructions not. to sell the same for less than $8 
per barre]. The defendant sold the greater part of the flour before the 
arrival of the plaintiff, for about $7 a barrel, and continued to sell at that 
prie® whilst the plaintiff remained in New York without objecting on his 
part; and paid the plaintiff a part of the proceeds of the sales. After the 
plaintiff left New York, the defendant continued his sales, making regu- 
lar reports thereof to the plaintiff, until the whole of the flour was dis- 
‘posed of, when the plaintiff drew on the defendant for the balance in his 
» hands. Afterwards floor took a rise in the market, and suit was. com- 
menced to recover the difference in price for which the flour wag sold, 
» and that to which it subsequently advanced. The court held that the 
* case fell within the principle laid down by Story on Agency, sec. 253. 
“If an agent should sell goods contrary to his instructions, and the prin- 
cipal should afterwards receive the proceeds without objection, it would 
amount to @ ratification of the sale.” 
Thus it is seem’by reference to the cases cited, that they do not sus- 
tain the rule laid down by the author, at least to the unqualified extent 
~ stated :by him. 
The defendant next refers us to 14 Peters R., 479, 496; 13 New Hamp. 
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Rep., 939; TAleba i The first of thesé eases was written by 
Judge Story: hi Bot oe other two are based upon the principles as- 
serted by him in, - treatiés" $f agency. The facts of neither case, are 
similar to the facts in-this ‘case how before'this court; we shall then pro- 
ceed to examine it according to reagon and principle. 

Suppose I loan my horgeto A, and before he départsy with him, he 
says to me, if I can sell your horse shall 1 do-so? ‘1 reply'yes, you may 
sell provided you can obtain $76 for him.” Whilst ‘absent he sells my 
horse for $60, and on his return proffers to pay"me $60; may I not decline 
receiving, and hold him responsible for $75, the Price which I placed 
upon my horse; notwithstanding the $60 obtained: omay be the full value? 
Or suppose I ride to town and put iny horse ina livery stable, and whilst 
there the keeper of the stable tells me that there is an individual ia the 
town who is purchasing horses, and that my horse answersiphe descrip- 
tion which he wishes to purchase, and enquires if he,imay sell him my 
horse? I reply, he may, provided he can get $100 for the horge. On, 
my return to the stable he offers me $80, stating that he sold my “forse 
for that sum, and that itis the fair market value of the horse; may I not 
have my action against him, to recover the pricefixed by me on my horse ? 
If it be my right or privilege to place a value upon my,@wn property, I 
certainly can do so, even should the price’thus fixed by me, exceed the 
market value. We hold the affirmative of both these propositions. And 
where if the difference in principle, between the cases stated and the case 

under consideration ? 

There is no pretext that advances had been made on the goods ddplosived 
with the defendant, and that he sold them after having given the plaintiff 
notice to repay the advances, and a failure to do 86, or a sale without 
such notice, for the purpose of meeting acceptances then due, for ad- 
vances on the consignment; but it is a naked case of disobedience of in- 
struetion, whereby the factor, not only without the consent, but in direct 
Opposition to the orders of his principal, divests him of his property. 

“With due deference to. the Opinion of the learned tribunals’. whose de- 
cisions we have referred to, and who hold that the measure of damages, 
in such class of cases, is the market value of the goods thus wrongfully 
sold, we are constrained to adopt a different rule, and hold thatthe price 
put upon the goods by the principal, is to be the criterion ef damages. 
' Where is the propriety of placing the principal entirely at the mercy of 
his factor, in the sale of his goods? ‘The rule can only be based upon 
the assumption of a tortious conversion of the goods by the factor, and 


therefore, he is liable only to the extent that a stranger would be, for a 
¢ 
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similar act, that is, the fair market value of the goods sold or converted! 
But sustaining the relation which the factor does towards his principal, 
fand knowing his wishes in reference to the sale of his’ goods, we think 
the factor disobeying the orders of his principal, should not be permitted 
to occupy the equitable ground conceded to a stranger. 

Ifthe principal has a right to affix a value toghis property, (which can- 
not be questioned, ) and the factor is properly advised thereof, all dis- 
cretion as to price is withheld from the factor; and if he disposes of the 
property for a less sum than that limitéd, he should be regarded and 
“treated as a purchaser himself, at the fixed price. 

It is true that generally the market price is the extent of injury which 
the principal would sustain by a sale of his goods at less than the price 
limited; but the market price may not compensate him in every instance. 
Suppose the principal is a manufacturer of bale rope, and has an existing 
contract, by which he is to obtain, on a certain day, say six months there- 
after, six and a half cents for all the bale rope he may have on hand; but 
desiring if practicable to realize the value of his bale rope at an earlier 
day, sends it to a factor with instructions to sell it forsix and a half cents 
provided it can be sold for that price, but if not to retainit in his posses- 
sion. The factor.one month before the day of delivery under the fore- 
going contract, in disregard of his instructions sells the rope for the 
market price, which is only one half of the price which his principal is to 
obtain under his contract in one month thereafter. Can it be said that 
the extent of damage to the principal is only the market price of the 
bale’ rope at the time it was sold? Again, the principal believing that 


an advance would in ashort time take place in the price of bale rope, 


and being in a situation that he can do so, and willing to take the hazard 
of a rise, sends his rope to a commission merchant, that it may be in the 
market when the rise takes place, with orders to him not to sell unless 


he can obtain a fixed price. Yet the factor does sell for a less price, 


and in a short time thereafter, as was anticipated by his principal, an 
advance takes place in the price of bale rope by which he might have 
obtained the price limited. Would the price at which the bale rop was 
sold (assuming it to be the market price at the time of the sale) compen- 
sate the principal for the damage resulting from a disregard of his in- 
struction ? 

Can the rule be a just or reasonable one which makes no distinction 
between the liability of an agent, who acts according to the instructions 
of his principal, and one who acts in utter disregard and violation of in- 
structions? Yet such is the fact, if the rule laid down by Story on Agen- 
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cy, sec. 221, be correct; because in either case, the principal could only 
recover the market value of the goods sold. In the one case there is an 
express contract, between the principal and agent that the goods shall 
not be sold below a certain price; in the other, the parties not haying 
contracted expressly as to price, the law makes a contract by implication, 
and fixes the prite at that Which the goods would bring in’ the market, at © 
the date of the sale. The principal and agent having a legal fight to con- 
tract as to price, and having contracted, the law has no office to perform 
except to enforce the contract as made between the parties. 

From what has been said it will be seen that -we do not put the case 
upon the ground of a tortious conversion of the goods of the principal 
by his agent; if it could be so placed, the rule of damages laid down by 
Story on Agency, from the necessity of the case would be well enough; 
but we regard it as an express contract, to sell for the price limited, and 
hold the agent toa strict performance, or he is to be treated as a purchaser 
himself, at the price fixed by his principal. A contrary doctrine would 
render all instructions by the principal nugatory and futile; and so soon 
as his goods reached the hands of an agent, his authority to contro] the 
disposition of them, would be at an end; and the agent might sell at any 
price he saw proper, being liable only for the market price? 

Our attention has been directed to thecase of Smart vs. Sand, pub- 
lished in the January number, 1847, of the Law Journal, p. 148, and tak- 
en from the “Jurist,”’ a legal periodical published in London, and decided 
by the Common Pleas of England, June & July, 1846. The syllabus of 
the case, and it is supported by the opinion, is, that, “where A consigned 
goods to B, a factor, for sale and return, and directed B not to sell them 
below a certain price, B being in advance on account of said goods, gave 
notice that if the advances mace by him were not repaid, he would sell 
the goods to'repay himself, and he did sell them accordingly below the 
price limited by A. Held, in an action brought by A to recover the 
amount at which the goods had been limited, that the factor had no right 
under the circumstances to disobey plaintiff’s orders, and that he was 
liable for the balance.” 

The principle above laid down is more stringent on the case now be- 
fore us; for the defendant as heretofore remarked,had made no advances, 
nor was the plaintiff in arrears even for storage or other incidental 
charges. ; 

For the foregoing reasons we are of opinion that the judgment of the 
court below ought to be affirmed, and. Judge Scott concurring, the judg- 
ment is affirmed. 





94 SUPREME COURT OF MISSOURI, 





een ree 


"Brotherton, Adm’r &c., to use of Smith, et. al. vs. Thomson. 





SPL PPA PPPS LI LIIVSIVSYS 


BROTHERTON, Apm’a, &¢c., To use or SMITH, et. al. vs. THOMSON. 


Where property in the hands of a third person is attached, and is retained by giving bond to 
the sheriff for its delivery “when and where the court shall direct, &c.,” according to the act 
regulating attachments, an order of court for its delivery is necessary to render the obligors 
liable on the bond. The judgment of the court against the defendant in the aftachment 
suit, and an execution issued to the sheriff is not sufficient to render the obligors liable on the 
bond. 


ERROR to St. Louis Circuit Court. 


Houmes, for Plaintiff in error, insists: 


1. A special order of court requiring the property to be produced at a specified time and place 
and delivered up to the sheriff is requisite under the statute; and an execution is no sufficient order; 
Rev. Stat., 1835, sec. 14, p. 78, and sec. 37, p. 80. The words seem expressly to require that the 
defendant is to be ordered to produce the goods, “when and where” i. e., at a specified time and 
place. There could be no delivery without a time and place. Then the words imply that the 
goods are to be always subject to the order of court. The causes of action were not theretore 
the same and the judgment pleaded is no bar. 1 Phil. Ev., 321; 1 Cow. & Hill’s notes, 557; 1 
Greenl. Ev., sec. 528, 530; Story’s Pleadings, (at law,) 191-2; and cases cited. 

2. Another point is made upon the bill of exceptions, that there was error in granting a new 
trial to the defendant on his motion and affidavit. The case of Davis vs. Davis, 8 Mo. R., 56, 
lays down the doctrine, that if the plaintiff in such cases would avail himself of the error, he must 
abandon his case at that point, and not proceed to a secondtrial. As this case went off upon ade- 
mutrer to the rejoinder filed immediately after the verdict was set aside, and there has been no 
second trial, it is submitted, that there is a distinction between this case and that—and that the 
court can look into the matter. This point is made that the demurrer was properly stricken out 
as not being filed within time, nor by leave of the court, and that although by the rules of court 
[see rule 22 ofCir. Court] no default could be taken, if a pleading were filed though after time. 
Yet it was competent for the parties to move to strike it out, as not being properly on file, the other 
party having due notice of the motion. Rules of Circuit Court, No. 8 & 22. If the demurrer was 
properly stricken out, then there was no good reason for setting aside the verdict, the absence of 
defendant’s counsel as stated in his affidavit not being a sufficient reason in law. Steigers vs. 
Darby, 8 Mo. R , 679. 


Seatpinc & Tirrany, for Defendant in error, insist: 


1. That the direction contemplated by the statute where it requires the condition of the bond to 
béfor the production of the goods subyect to the judgment of the court, when and where the court 
should direct, is contained in the judgment and execution in the case; see Rev. Code of 1835, p. 
78, sec. 14 & 37; p. 82, sec. 51; 7 Mo. R., 411, notwithstanding bond given attachment remains a 
lien. Cover, principal in the bond is defendant in the attachment suit, charged with knowledge 
of the judgment and award of execution and supposed in law to have been present when judgment 
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was given and execution awarded, and the security stands in his shoes, and has made himself a 
quasi party to the suit, and has only the rights of Cover. 

2. Astonew trial The plaintiff should have relinguished his case, on the verdict being se; 
aside—taken his bill of exceptions, &c. 


McBripe, J., delivered the opinion of the Court. 


This was an action of debt on a bond given to the late sheriff of St. 
Louis county for the redelivery or forthcoming of property attached, in 
the case of Smith and others against Cover and Gillispie, and the defend- 
ant Thomson who was security in the bond. That suit was brought to 
the March term, 1837, and the attachment levied on the property of the 
defendants, which was restored upon the execution of the bond. At a 
subsequent term judgment was rendered in the case, and execution issued 
thereon, which was returned “‘nulla bona.”’ No goods returned under 
the bond. Suit was then instituted on the bond against Thomson, the 
security, without any special order having been obtained, directing the 
property attached to be produced, to satisfy the judgment. In that suit 
one of the pleas was, that the court had made no order on the defendant 
or his security to produce the goods attached; issue was taken on the 
plea by the plaintiff who offered in evidence the execution and sheriff’s 
return, but the court held that a special order was necessary under the 
statute; whereupon a verdict was found for the plaintiff, on the other is- 
sues in the cause, and for the defendant on the issue aforesaid. The 
plaintiff took out his writ of error to this court, but there being no bill of 
exceptions saving the point, the judgment was affirmed. 

The plaintiff subsequently applied to and obtained from the Circuit 
Court, an order on the defendants to produce the goods attached, at the 
court house door, on, &c., which was served on the defendants,ybut they 
failed to make the delivery; whereupon the plaintiff commenced this suit, 
to recover of the defendant, the amount of his judgment, with interest and 
costs of suit. | 

The defendant pleads the former judgment, in bar to this action; the 
plaintiff replies, setting out the foregoing facts; the defendant rejoins that 
an execution was taken out in the original case, which was returned: 
“nulla bona,” &c., which was a sufficient order of Court, and-therefore 

the cause of action is the same and the former judgment a bar; the plains 
tiff demurred, and the same being overrulled and judgment having been 
entered thereon, he has brought the case here by writ of error. 

The question in the case is, whether the bond was forfeited, by breach 
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of the condition, when the’ first suit was brought, or whether to work such 
forfeiture and breach, it was necessary that the court should make a 
special order for the production of the goods attached; the production of 
which was guaranteed by the bond. 

The bond was taken in conformity to the enactment in the 14th sec., 
ist art. of an act to provide for the recovery of debts by attachment, R. 
C., 1835, p. 78, which reads “The property of the defendant found in the 
hands of any person other than the defendant shall be attached; such 
person may retain the possession y giving bond and security to the sat- 
isfaction of the officer executing ft e writ, to the sheriff, his successor or 
assigns, in double the value of the property attached, conditioned that the 
same shall be forthcoming when and where the court shall direct, and 
shall abide the judgment of the court.” 

“The condition of the bond, as above prescribed, clearly contemplates 
the making of an order by the court, directing, “when and where” the 
property shall be delivered, to wait the judgment, otherwise no nieaning 
can be attached to the language used. The judgment of the court, can- 
not with propriety be considered the direction to the obligor, when and 
where the property shall be delivered. It is the conclusion of Jaw upon 
a given state offacts. The execution cannot, with any more propriety be 
deemed an order to the obligor, to deliver the property at a given time 
and place; on the contrary, the execution is directed to the sheriff, com- 
manding him to levy on the goods, &c. 

If a party desires to release himself from his liability on his bond, he 
can at any time after execution, deliver the property in his hands to the 
sheriff, who can dispose of it according to the direction contained im the 
fifty-first section. 

Tf a doubt exists, as to the correct construction of the statute, that 
doubt should be solved, by giving to it the foregoing construction. It is 
the construction most favorable to the obligor, and fixes his liability with- 
im the letter of his bond. 

The judgment should be reversed, and Judge Saver: concurring, the 
same is reversed and the cause remanded. 

Narron, J., dissents. 


* 
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CLARK vs. LOKER. 


A and B, brokers, have mutual dealings as such, by which A becomes indebted to B; A and C 
having notes of a bank in doubtful circumstances, unite and transmit the funds to B. The 
funds are remitted in the name of A, and received by B as the funds of A, without any 
notice of the interest of C. While so held by B, they are assigned to him by A, in pay- 
ment of a pre-existing debt due from A. Held, that B, is a bona fide holder without no- 
tice, and not liable to C. It is not necessary that B should give new credit to A. 


P 


ERROR to St. Louis Circuit Court. 


Fietp & Wurre, for Plaintiff in error, insist: 

1. The verdict of the jury was directly against the second instruction given by the court “on 
defendant’s motion, and for this reason should have been set aside; for the evidence of Dodge was 
express to the agreement mentioned in that instruction, and was uncontradicted by any other evi- 
dence. 

2. The verdict was also against the instruction marked 7, and given on defendant’s motion, for 
no express contract with the plaintiff was proved or pretended, and it was directly proven by 
Jenks, the plaintiffs witness, that he was interested in the Cairo money with the plaintiff at the 
time when it was sent to defendant for collection. 

3. The capital error of the court below consisted in giving the second instruction on motion of 
plaintiff, which cut off the ground of defence presented in defendants first instruction. The pro- 
position contained in this second instruction is not law; on the contrary the rule is well established 
that a banker having a balance of aceounts in his favor, on being liable as acceptor for a customer, 
isa holder for value of al] the commercial paper of that customer in his hands in the ordinary 
course of business. Bosonquit & Deedman, 1 Stark. R.,1; Exparte Blosham, 8 Ves. 521; Swift 
VS, Rk 16 Pet. R., 1; where the cases are examined with much care. And see also Story’ 8 
Prom. Notes, sec. 195, and the note; Story’s Bills of Exch., sec. 192; see also the recent ease, 
Bank of M. vs. N. E. Bank, 1 Howard, 234. 


Gantt, for the Defendant in error, makes the following points: 


1. The finding ofthe jury upon the facts was warranted by the evidence. 6 Mo. R., 61; Dooly 
& Kirkland vs. Jennings, 9 Mo. R., 402. 


2. It was conformable to the instructions of the court. 

3. The instructions given by the court contained a correct exposition of the law. 2D, & E., p. 
4, Edmonson vs. Machell; see also Wilkinson vs. Payne, 4J. R., (D. & E.,) 468, and cases there 
cited. See also, Newman vs. Lawless, 6 Mo. Dec., 301; Stewart vs. Small, 5 Mo. R.5 525; Fer- 
guson vs. Turner, 7 Mo. Dec., 497; Finney vs. Allen, 419; ib. Vaulx vs. Campbell, 8 Mo, R., 224. 


McBripr, J., delivered the opinion of the Court. 


Loker —— his action of assumpsit by attachment against Clark in 
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the Circuit Court of St. Louis county. The declaration contained the 
common counts. Publication having been made, the defendant came in, 
entered his appearance to the action and filed his pleas. At the April 
term, 1847, the cause came on for trial, when the plaintiff gave evidence 
conducing to show, that he together with several others, in the fall of 
1342, being possessed of notes on the Cairo bank, whieh was then greatly 
below par, the bank having stopped: payment, learning that there was a 
possibility of making a part of their demands, by attaching funds belung- 
ing to that bank in Philadelphia, contributed towards making up a cer- 
tain amount of said notes for the purpose of instituting proceedings against 
the bank in the city of Philadelphia. The nominal amount made up was 
$13,500, the principal part of which belonged to Presbury—about $2000 
to S. H. Mudge & Co.—about $1100 to S. H. Allen, and about $300 to 
the’ plaintiff and G. W. Jenks. At this time Loker, the plaintiff, was, 
andhad been for some time past, confidential clerk of S. H. Mudge & 
Co. The package containing the Cairo money was made up in the count- 
ing room of S. H. Mudge & Co., and it together with a letter of instruc- 
tions was despatched by a special messenger, Alfred Richardson, to 
Philadelphia, addressed to E. W. Clark & Co. Richardson was also 
charged with instructions to Clark & Co., to proceed to attach the fund 
belonging to the Cairo bank, and discretionary power was given them to 
compromise or adjust the demand as they might think most advisable. In 
the month of November or December following, Presbury was in Phila- 
delphia, and went to see Clark; upon asking how the Cairo money was 
coming on, Clark replied, that it was doing very well, adding, as you are 
the largest owner of it, what adjustment must I make with the Cashiet, 
who is expected here next week? Presbury had not mentioned the fact 
of his interest or part ownership of the funds before Clark made this re- 
mark. Clark did not mention the names of any other parties interested. 
Ip February or March next following, Clark came to St. Louis, where he 
acknowledged having realized a large sum of money by way of compro- 
mise and adjustment with the Cairo bank. The share of it accruing te 
the plaintiff, according to the amount by him contributed, would be about 
#150 due in February or March, 1843. 

All of the parties in interest were present when the package was made 
uj~ in the office of S. H. Mudge & Co. The share of each was called 
out and assented to, but whether from the letter addressed to Clark & Co., 
or from some other memorandum, none of the witnesses could say.— 
Richardson, who was the agent employed on the oecasion, died in July, 
1843. 


«€ 
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The defendant gave evidence tending to prove that the custom of busi- 
ness between the house of Mudge & Co., at St. Louis, and the defendant’s 
house in Philadelphia, was for the former to draw on the latter, and from 
time to time to transmit to them commercial paper for collection, which 
was passed to the credit of the former. At the time of transmitting the 
Cairo money, there was a large balance due to the defendant’s house 
from Mudge & Co. A paper was introduced, signed by Mudge & Co., 
dated Sept. 1, 1842, assigning to the defendant’s house all the fads 
coming to them from the suit for the Cairo money, and was attested by 
the plaintiff. That the Cairo money belonging to the plaintiff was sent 
on under an agreement that he should look tc Mudge & Co. for his pay, 
and that afterwards the plaintiff had taken a gold watch from Mudge & Co. 
in part pay for it. 

The plaintiff to rebut this evidence, introduced testimony to prove, that 
Mudge & Co. had in effect been insolvent since June, 1842; that ‘plain- 
tiff knew this, and that the watch and chain were received by him in 
partial satisfaction of his arrears of salary due from Mudge & Co. That 
Jenks was at the time the Cairo money was sent forward, jointly with 
the plaintiff interested in it, but his interest was not disclosed to any onef 
and it stood in the name of Loker. That before the suit was commenced, 
Jenks, had released his interest to Loker, and was never known in the: 
transaction so far as the defendant was concerned. That the house of-.. 
Clark & Co. had not accepted any bills or given any new credi¢ ths. 
Mudge & Co. since ist June, 1842. eee 

On this evidence the court, at the instance of the defendant, gave the - 
jury the following instructions: ee 

1. Ifthe jury believe that the Cairo money for which the plaingler ° 
claims to recover, was sent by the house of Mudge & Co., to the banking” 
house of which the defendant was a member, in one package along with 
other money belonging to Mudge & Co., without any notice to the de- 
fendant’s house that any part of said package belonged to any person! 
other than said Mudge & Cc., and that said money in the usual course of 
business was received by the defendant’s house as the property of said 
Mudge & Co. and before any notice to the defendant's house that any 
part of said money belonged to the plaintiff, the same was assigned by 
said Mudge & Co. to the defendart’s house, in payment or as security 
‘for a balance due from said Mudge & Co. to the defendant’s house, then 
the plaintiff is not entitled to recover. 

2. If the jury believe that the Cairo money, fo® which the plaintiff 
seeks to recover, was advanced by the plaintiff to S/H. Mudge & Co. 


. 
- 
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under an @freement or understanding that they should be his debtors for 
the amount, then the plaintiff is not entitled to recover in this action. 

3. If the jury find that the plaintiff was a clerk in the house of Mudge. 
& Co., and knew that the latter had assigned to the defendant’s house, 
the Cairo money as security for a balance in favor of defendant’s house 
and did not give notice to defendant of his claim to said money, this is 
sufficient evidence of the agreement or understanding mentioned in the 
lastdimstruction, and the jury will be warranted in finding a verdict for 
defendant. 

4. If the jury believe that the plaintiff has been paid for the Cairo 
money advanced by him to Mudge & Co., by way of the watch taken by 
him as spoken of by the witness or otherwise, then the plaintiff is not en- 
titled to recover. 

5. If the jury find that no express contract was made by the defendant 
or defendant’s house with the plaintiff alone at the time of the receipt of 
the Cairo money, and that in fact Jenks and plaintiff were jointly inter- 
ested in the money now claimed by plaintiff, at the time the defendant 
received the same, then plaintiff cannot recover in this action. 

The plaintiff then asked and the court gave the following instructions: 

1. The plaintiff is entitled to claim and receive his property, wherever 
he may find it, unless he has allowed some third person to be injured by 
his silence touching his ownership, in which case he is estopped to aver 
his ee as to such third person. 

less the defendant after receiving Cairo money, gave new credit 

or anade new advances to the firm of Mudge & Co., on account thereof, 

in ignorance of the claim of plaintiff, he, said defendant cannot resist any 

demand which plaintiff may have tothe proceeds thereof, because no no- 

"? ‘tice of plaintiff’s interest was given to defendant at the time the Cairo 
notes were sent on. 

The defendant excepted to the giving of the two last instructions, and 
the j jury having found against him, he moved for a new trial, assigning 
the usual reasons, which being overruled, he excepted and brings the 
case here by writ of error. 

It is insisted by the attorney for the appellant, that the finding of the 
jury in the cage, Was against the second and fifth instructions given by 
the court at his instance; and, that the court below, erred in giving the 
plainti.’s second instruction. 

The evidence of the witnesses, was given ore tenus, before the jury and 
in presence of the court. It is the peculiar province of the jury to weigh 
the evidence and decide upon it. They have done so, and if they erred, 
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it was the duty of the court to set aside their finding, and grant to the 
defendant anew trial. The Judge of the Circuit Court has expressed 
himself satisfied with their finding, and we see no sufficient reason to 
justify us in jnterfering with their verdict. 

Does the second instruction, asked by the plaintiff, and given by the 
court, contain a true exposition of the law? 

The principle involved in that instruction, has been frequently before 
the English courts and the courts in this country, and whatever cofitra - 
riety of opinion may have existed heretofore on the subject, it may ndw 
be considered as well settled. In the case of Swift vs. Tyson, ¥6 Peters 
R., 1, the court after an elaborate investigation of the subject, and a re- 
view of numerous decisions made thereon, came to the conclusion “that 
a bona fide holder of a negotiable instrument for a valuable consideration, 
without any notice of facts which impeach its validity as between the 
anticedent parties, if he takes it under an indorsement made before the 
samé becomes due, holds the title unaffected by these facts, and may re- 
cover thereon, although as between the anticedent parties, the transaction 
may be without any legal validity. This is a doctrine so long and so well 
established, and so essential to the security of negotiable paper, that it 
is laid up among the fundamentals of the law, and requires no authority 
or reasoning to be now brought in its support. As little doubt is there 
that the holder of any negotiable paper, before it is due, is not bound to 
prove that he is a bona fide holder, for a valuable consideration Without 
notice; for the law will presume that, in the absence of all rebutting 
proofs, and therefore it is incumbent upon the defendant to establish by 
way of defence satisfactory proofs of the contrary, and thus to overcome 
the prima facie title of the plaintiff. 

Mr. Justice Story in delivering the opinion further remarks: “In the 
present case, the plaintiffis a bona fide holder without notice, for what 
the law deems a good and valid consideration, that is, for a pre-éxisting 
debt.” Then after reviewng the New York decisions on this question 
the Judge proceeds to say, “It becomes necessary for us, therefore, upon 
the present occasion to express our own opinion of the true result of the 
commercial law upon the question now before us. And we have no 
hesitation in saying, that a pre-existing debt does constitute a valuable 
consideration in the sense of the general rule already stated, as applica- 
' ble to negotiable instruments. Assuming it to be true, (which however 
may well admit of some goubt from the generality of the language, ) that 
the holder of a negotiable instrument is unaffected with the equities be- 
tween the anticedent parties, of which he has no notice, only when he 
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receives it in the usual course of trade and business for a valuable con- 
sideration, before it becomes due; we are prepared to say, that receiving 
it in payment of, or as security for a pre-existing debt, is according to 
the known usual course of trade and business. And why upon principle 
should not a pre-existing debt be deemed such a valuable consideration? 
It is for the benefit and convenience of the commercial world to give as 
wide an extent as practicable to the credit and circulation of negotiable 
paper, that it may pass not only as security for new purchases and ad- 
vances made upon the transfer thereof, but also in payment of and as 
securityfor pre-existing debts. The creditor is thereby enabled to re- 
alize or to secure his debt, and thus may safely give a prolonged credit, 
or forbear to take any legal steps to enforce his rights.” 

Thus it would appear not to be necessary that new credit was given, 
or new advances had been made on account of the Cairo money; but the 
receipt ofit in discharge of a pre-existing indebtedness of Mudge & Co. 
to Clark & Co., would entitle the latter to hold it unless notified of the 
plaintiff’s interest therein. 

It is contended, however, that if the instruction was wrongfully given, 
still from the evidence in the case, the jury might well have found a ver- 
dict for the plaintiff without it, and the court should presume they did 
so. We can indulge in no such presumption. We suppose that the jury 
paid that deference and respect to the instructions of the court, which it 
was theif duty to do, and that doing this, they were misled by the error 
inadvertently committed by the court in giving the instruction. 

The judgment of the court ought to be reversed, and the other Judges 
concurring, the same is reversed, and the cause remanded fora new trial 
in the Circuit Court. 


PAID LDL II LLL LID ID tel dd te 


¥ 


METCALF, er. ar. vs. THE CITY OF ST. LOUIS. 


The act of the Legislature authorizing the city of St. Louis to make quarantine regulations, is not 
a delegation of legislative power, and such ordinances are not against the constitution of 
this State or of the United States. 
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APPEAL from St. Louis Court of Common Pleas. 


Catrauan, for Plaintiff in error, insists: 


1. That the ordinance pleaded is in conflict with the laws of the land, because it is the preroga- 
rive of Congress (Story on the Constitution, 369, book 3, ch. 15, sec. 522,) or of the State Legis 
lature, (Gibbons vs. Ogden, 9 Wheat., 1,) to enact quarantine laws; and because the Legislature 
could not, under the Constitution grant to the city power necessary to the making of such apar- 
— Sta. Con., art. 3, sec. 1. 

. There is not any thing stated in either the second or third plea, which avoids the action, even 
if ee ordinance was lawful, because individual property cannot be taken, or which is the same 
thing, individual rights impajred, without just compensation. Exparte Jennings, 6 Cow., 518, 
525; Barron, et. al. vs. The Mayor of the City of Baltimore, 4 Am. Jur., 202; Sta. Con.. art. 13, 
last sentence of sec. 7. 


Haicut, for Defendant in error, insists: . 


1, That the City Council of St. Louis have power by the charter, “to make regulations to prevent 
the introduction of contagious diseases into the city; to make quarantine laws for that purpose, 
and enforce the same within ten miles of the city,” s. 2, art. 3, of the act entitled, “An act to re- 
duce the law incorporating the City of St. Louis, and the several acts amendatory thereof, into 
one act, and to amend the same;’’ approved, February 8, 1843. Under this power, the ordinance 
set out in the pleas, was passed by the city council, Sept. 2, 1843, and it is not perceived why itis 
not valid and a perfect protection to the city and its officers, against any claim of the plaintiffs in 
this suit. The ordinance is reasonable and such as has been adopted by most cities. 

2. A municipal corporation is not liable for the improper execution of a work by agents, whom 
they are obliged to employ. It is when a duty specifically enjoined upon the corporationjas such, 
has been wholly neglected by its agents, that any liability is incurred. Baily vs. The Mayor, 
f&c., of New York, 3 Hill., 531; Mayor &c., of New York vs. Furze, tbid. 618. 


McBrips, J., delivered the opinion of the Court. 


This was an action on the case brought by the plaintiffs against the 
defendant in the St. Louis Court of Common Pleas. The declaration 
contained several counts, varying the statement of the cause of action, 
but amounting in substance as follows: In the summer of 1846, the steain 
boat “Lehigh,” the property of the plaintiffs, regularly licensed, &c., na- 
vigating the river Mississippi, and engaged in the transportation of freight® 
and passengers, on a voyage from Cincinnati to’St. Louis, arrived atthe 
common landing of St. Louis, with a load of freight anda number of 
- passengers, when the agents and servants of the defendant, by dir€ction 
and authority of the defendant, prevented the discharge of freight and the 
landing of passengers from the boat, and required the boat to leave the 
port, and prevented her from landing for the space of ten days, &c. 





, SUPREME COURT,OF MISSOURI, 


SPL LPL PLL PLL PPL RPA APP PLP SLD ILS LD LDL PLS. 


_ Metcalf, et al., _ vs. The ‘of Missouri. 

The defendant pleaded, first, the general issue; second, an ordinance of 
the city council of St. Louis, approved, 2d September, 1843, by which it 
was ordained, “that if from information or any other means, the Mayor, 
the President of the Board of Health, or the health officer, shall have 
cause to suspect that’ any steam or other boat, is about to land, or has 
landed, within the limits of the city, or within ten miles thereof, with the 
¢mall pox or other contagious disease on board, or whose crew and 
passengers have been lately exposed to the infection of the small pox, or 
other contagious disease, it shall be the duty of the Mayor to order an 
examination by the health officer or some respectable physician, and if 
upon such examination, it should be the opinion of such officer or physi- 
cian, that it would be unsafe to the city, that such boat be permitted to 
land her passengers, crew or cargo, he shall thereupon cause the said 
boat to descend the river the distance of at least five miles from the city, 

,and there perform quarantine for any number of days, not exceeding 
thirty, as in the opinion of the health officer or physician shall be deemed 
expedient.”” The plea averred, said ordinance remained in full force 
from its passage until the commencement of this suit, and that the health 
officer of said city, had cause to suspect that said boat had landed within 
the limits of the city, and that the passengers on board of the boat had 
lately been exposed to the infection of the small pox, and that the Mayor 
caused an examination to be made by the health officer of the city; and 
upon such examination it was the opinion of the health officer that it 
would be unsafe to the city for the boat to be permitted to land her pas- 
sengers, crew or cargo; and thereupon, the Mayor caused the boat to 
descend the Mississippi, and perform quarantine fifteen days, the time 
deemed necessary by the health officer, &c. 

Third plea substantially the same as the second. 

/To the second and third pleas the plaintiffs filed a general demurrer, 
to which there was joinder; whereupon the court of Common Pleas over- 
ruled the demurrer, and gave judgment for the defendant; the plaintiffs 
hgve brought the cause here by writ of error. 

The only question in the case, is whether the city authorities had 
«power to pass the ordinance set out in the plea. 

By the provisions of an,act of the General Assembly of the State, en- 
titled, “An aet to reduce’the law incorporating the city of St. Louis, 
atid the several acts amendatory thereof, into one act, and to amend the 
same,” approved, February 8, 1843; power is conferred on the Mayor 
and city council, within the city, by ordinance, “to make regulations to 
prevent the introduction of contageous diseases into the city3fto make 
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quarantine laws for that purpose, and enforce the same within teh miles of 
the city.”” See art. 3, sec. 2, fourth subdivision. 

Here is a clear and explicit delegation of power to pass the ordinance 
in question. The ordinance appears onits face to have beefi regularly 
passed and approved. Ifthe ordinance adopted on this subject be void 
for want of legal authority, it will follow that the Mayor and Council can 
pass no ordinance whatever; and, that the General Assembly can impat” 
no such power to any one corporation. This cannot be seriously ¢on 
tended. We are refered to the Ist sec., of the 3d art., Constitution, o 
this State, which declares that, “the legislative power [of the Gover 
ment] shall be vested in a General Assembly, which shall consist of a 
Senate and of a House of Representatives.”” We can see no conflict 
between this clause and the authority conferred by the General Assembly 
on the Mayor and City Council of St. Louis. The grant of power to 
pass ordinances for the government of the city of St. Louis, not incon-» 
sistent with the Constitution and laws of the State, is not a delegation of 
the law making power of the government, delegated by the Constitution 
to the General Assembly. 

The same division of the powers of government, as is found in the €on- 
stitution of this State, is to be found likewise inthe Constitutions of the 
several States of this confederacy; the same power given to the municipal 
authority of St. Louis, is to be found in the laws of most of the States, 
given to the municipal authorities created by the laws of such States; and 
similar ordinances to the one under consideration, have been adopted, 
and when occasion required, enforced by the municipal authorities, un- 
der the power conferred by their charter; and we know of no single in- 
stance in which any court has held, that it was nota legitimate exercise 
of power. Ifthis be so, it is at least a very pursuasive argument rte 
we should not disturb the settled order of things. : 

The judgment of the court of Common Pleas is affirmed. oe 


LANE. vs. DOBYNS. 


Tenants in common must join in all personal actions. 


> 


*« 
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ERROR to St. Louis Court of Common Pleas. 


Statement of the Case. 


In this case the plaintiff sued the defendant in an action of trespass, and the declaration alleged 
that the plaintiff was legally entitled to the possession of certain premises, but that defendant en- 
tered thereupon and ejected plaintiff and took possession of the premises, and the rents and profits 
thereof for the space of four years, to the damage of the plaintiff five hundred dollars. 

To this declaration, defendant pleaded in abatement, that at the time when the trespasses men- 
tfoned in the declaration were committed, Cyprian Clamorgan and Henry Clamorgan were tenants 
in common of the premises whereon, &c., together with the plaintiff, and that both Henry and 
Cyprian were, at the time of bringing this suit, living in the city of St. Louis, and State of Mis- 
souri. This plea was by consent admitted without affidavit, 

To this plea, there was a demurrer, and at the hearing thereof, the court overruled the same and 
gave judgment that the writ be quashed, &c. To reverse this judgment, plaintiff sued out a writ 
of error. 


Gantt, for Plaintiff in error, submits the following points: 


1. Tenants in common cannot join in ejectment by the common law; they must sever. 1 Mo. 
R., 224; Chitty on Plead., 75, 76. 

2. In action of trespass for mesne profits, tenants in common may join or sever. Raper vs. 
Landsdale, 12 East., p. 39; Martin vs. Crampe, Lord Raym., 340; 5 Durnford & East, 248, and 
cases there cited. 1 Bing., N. C.,713; (27 Eng. Com., L. R., 555;) Blackstone’s Rep., 1077; 
Cutting vs. Derby, 14 Serg. & Rawles, p. 370; Ross, et. al. vs. McJunkin, 2 Wils., 232; Heatherly 
vs. Weston, 2 Caine’s Rep., (N. Y. T. R.,) 175; Jackson, et. al. vs. Bradt, Chitty on Plead., 75, 
76. 

3. Our enabling statute, first passed in 1839, merely allows tenants in common to join in an ac- 
tion of ejectment, but does not compel them to do so, or take from them the power of suing sever- 
ally; and the law of Missouri allows a plaintiff suing in ejectment to recover not only the land sued 
for, but also the proportion of the profits to which he may show himself entitled, by way of dam- 
ages. It is submitted that the same rules and principles should govern the action of traspass for 
mesne profits which are applicable to the action of trespass, and this is expressly declared in Black. 
1077, to be the rule in a similar case. é 


*Frevp, for Defendant in error, insists: 


It is a long established rule of the law that in all personal actions, including actions of trespass 
to real property, tenants in common must join. The following authorities are cited: Littleton, 
sec#31b, and Coke’s Comment; Austin vs. Hall, 13 J. R., 286; Decker vs. Livingston, 15 J. R., 
479; Sherman vs. Ballou,8 Cow. R., 304; Hill vs. Gibbs, 5 Hill, N. Y. Rep., 56 and note; Daniels 
vs. Daniels, 7 Mass. R., 135; Murrill vs. Beakshire, 11 Pick. R., 269; May vs. Parker, 12 Pick. 
R., 34; Gilmore vs. Wilbur, 12 Pick. R., 120; Bradly vs. Boynton, 22 Maine Rep., 287. See also 
to same effect the recent work of Roscoe on actions relating to real property, p. 665, and cases cited. 

The plaintiff in error is understood to rely on the text of Chitty’s Pleadings. This,is not sus- 
tained by the cases. See the remarks of the Judge in Shearman vs. Rallou, supra. 
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There are cases in which one tenant in common can maintain trespass against his co-tenant, but 
these cases are nothing to the present purpose. The cases stand ondifferent reasons. The ground 
on which tenants in common are required to join against a stranger is founded in public policy to 
prevent multiplicity of suits. This reason is inapplicable to suits between themselves. 


* 


McBripkr, J., delivered the opinion of the Court. 


Did the Court err in overruling the demurrer to the defendants plea in ’ 
abatement? In support of the demurrer, reference is made to 1 Chitty’s 
Plead., 75, 76, where it is stated that “a tenant in common may however 
in general sue separately; as in ejectment for his undivided, share, or in 
trespass for the mesne profits, or in debt for double value against a per- 
son who has held over aftersthe expiration of his tenancy. But a joint 
action for mesne profits may be supported by several lessor’s of the 
plaintiff in ejectment after recovery therein, although there were only 
seperate demises by each.” And 2 T.R., 246, is cited by Mr. Chitty to 
sustain this proposition. 

In 8 Cow. R., 308, the foregoing rule has been examined at length, and 
the case upon which it is based is shown to be an exception to the gen- 
eral rule, growing out of the circumstances of that case. 

The general rule is, that tenants in common must join in all personal 
actions concerning the common property; otherwise a multiplicity of suits 
might be brought for the same cause of action and against the same par- 
ty. This would be against public policy. 

No reason is apparent to make this case.an exception to such rule. 
The judgment of the court of Common Pleas ought to be affirmed, and 
the other Judges concurring, it is affirmed. 


HORE vs. STEAMBOAT BELLE OF ATTAKAPAS. 


*., 
o 


In a suit against a boat before a justice of the peace, a judgment by default against the boat be- 
ing rendered and a motion to set the same aside being overruled, an appeal will lie from 
the judgment of the justice. * : 


i® us 
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APPEAL from St. Louis Court of Common Pleas. 


Hart, for Appellant. 
Paimm & Wairtetsey, for Appellee, insist: 


1. The court had jurisdiction of the cause. Rev. L. 1845, p. 315, sec. 2, 3rd subdivision No 
statute exists prohibiting jurisdiction in such case. 


2. The appeal was properly granted by the justice. Every justice has power to set aside a 


judgment by default, for good cause shewn, upon such terms as shall be just. Rev. Code, p. 652 
sec. 9. 


The justice of the terms is to be judged of as well by the applicant as by the justice. The ap- 
pellant not considering the terms just, the magistrate refuséll f,sct aside the default, and an ap- 
peal was taken. Rev. Code, p. 667, sec. 2. ’ 


3. The motion to dismiss the appeal in the Court of Common Pleas was therefore properly over- 
ruled by the court. % 


4. The motion to set aside the judgment of nonsuit was properly overruled; no merits are 
shewn, and no excuse is given by the appellant. 


Seort, J., delivered the opinion of the Court. 


Under the statute concerning boats and vessels, Hore sued the boat in 
a justice’s court for services on her as a deck hand. There was a judg- 
ment by default against the boat before a justice, and after an unsuc- 
cessful motion to set it aside, she appealed to the Court of Common 
Pleas. The appeal was taken in May, 1845. Inthe Common Pleas, the 
plaintiff moved to dismiss the appeal, for the reason that it had been im- 
providently granted. The motion was overruled, and the plaintiff sub- 
mitted to a nonsuit, and after an unsuccessful attempt to set it aside, ap- 
pealed to this Court. 

The statute under which this proceeding was had, Rev. Code, page 
103, sec. 13, enacts, that in all their proceedings, justices of the peace 
shall conform to the provisions of the law governing justices’ courts.— 
This was sufficient to authorize the appeal from the justice, and the Come 
mon Pleas did not therefore err in refusing to dismiss it. Session Acts 
1841, page 50, and third subdivision of the 2nd sec. 

The other Judges concurring, the judgment will be affirmed. 
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KRAFT’S Apm’rs vs. HURTZ & JUNGK. 


1. A carpenter executes work for a butcher, to be paid for in fresh meat, no time, place, or 
kind of meat for payment being specified. After the work is done,@he carpenter receives 
at divers times at the butcher’s stall, such meat as he then neede@., .Held, that the meat 
was payable at the butcher’s stall, in such quantities as the carpenter ‘night need, and the 

wae have on hand. 


2. On an appeal from a J. P., his transcript can not be so amended as to introduce a new plain- 
tiff. 


APPEAL from St. Louis Circuit Court. 


Paimm & Wurrre.sey, for Appellants, insist : 
& 


1. That the court below erred in permitting the record and proceedings of the magistrate to be 
amended. No cause was shown why such amendment should be permitted. 

There was nothing before the court to show that the interlineations made by the magistrate 
were conformable to the record, process and proceedings befor@him; on the contrary, the inter- 
lineations, changes, and additions, were made by him upon original papers, the bill of items and 
the summons. 

By these, so called amendments, the magistrate falsified the record. The constable did not serve 
that disfigured and changed writ of summons on the defendant, Kraft, and Kraft did not appeal 
from a judgment in favor of Hurtz and Jungk, and in fact no such judgment was rendered. 

There is no law which authorizes amendments of process and proceedings tbe made conform- 
ably to the facts of the case, and yet such was the motion which the court sustained. There is no 
Jaw which in such a case will authorize the introduction of new parties plaintiffs in the suit. . See 
Rev. Codé@,g. 670, sec. 14, 18; Ibid, p. 826, sec. 1, et seq. 

2. The court erred in its instructions givén to the jury, and erred in refusing the instructions 
asked for by the defendant Kraft. 

The testimony does not disclose, that either time or place were fixed in the contract for the de- 
livery of meat. On the contrary, the only rational conclusion to be drawn from the testimony 
is that the meat was to be received in small quantities at Kraft’s stall, and at such times as suited 
the wants of Hurtz & Jungk. A different conclusion would place Hurtz & Jungk in the prepos- 
terous predicament of being compelled to receive at one time, if Kraft had chosen to do so, incom- 
pliance with this version of the contract, some two hundred and fifty dollars worth of any kind of 
fresh butcher’s meat. 

There is no evidence that Kraft ever failed to comply with any demand for meat, made by Hurtz 
& Jungk, or any person in their behalf. 


McBrinr, J., delivered the opinion of the Court. 


This was an action on an open account for work and labor done, ori- 
ginally brought before a justice of the peace for St. Louis county, where 
the plaintiff J urigiiphtained judgment; an appeal was taken to the Circuit 
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Court, when upon a trial denovo in that court the plaintiff again recoy- 
ered judgment. The defendant moved for a new trial, assigning the usual 
reasons, which being overruled, he excepted to the opinion of the court, 
and appealed to this Court. 5 

It appears from the bill of exceptions that the account filed before the 
justice was in the name of “Henry Kraft to Augustus Jungk, Dr.” That 
the affidavit forthe purpose of obtaining a builders lien, is in the name of 
the same parties, as well as all the subsequent proceedings in the justites’ 
court and in the Circuit Court, up to the trial term in the Circuit Court, 
when on motion of the plaintiff’s attorney, leave was given the justice to 
amend his judgment and proceedings, ‘‘so as to conform to the account 
filed before said justice of the peace, and also in conformity to the facts 
in the’@ase.”” Thereupon the justice amended’the record and proceed- 
ings by inserting before the name of Jungk, where it occurs, the words 
‘‘Hurtz and Jungk to the use of.” é 

The defendant having been examined as a witness on behalf of the 
plaintiff, testified, that he had employed Hurtz and Jungk to do carpen- 
ter’s work for him, and was to pay them in meat, he being a butcher, 
having a slaughter house in the city of St. Louis, and a stall in the centre 
and south market house. That the plaintiff had usually obtained meat 
from him at his stalls, by smal} quantities, until a short time before the 
commencement of this suit, when the father-in-law of Jungk called at 
his slaughter fiouse for a quarter of beef, which he could not furnish, not 
having that quantity on hand—that some meat was got by plaintiff at his 
stall afterwards—that no particular contract was made as to the place 
where the meat was to be furnished, but»that he supposed it was to be 
furnished at his stall in either market. Before the commencement of 
this suit, a settlement was had, and he fell in debt to the plaintiff about 
$80, to be paid in meat as aforesaid, which balance he has always been 
ready and willing to pay in meat such as he had—that he had never re- 
fused to deliver meat to the plaintiffs or to their order whenever he 
had it. 

Thereupon the court instructed the jury as follows: 

1. If the jury believe from the evidence that the plaintiff requested the 
defendant to furnish beef under the agreement spoken of by the defend- 
ant in his testimony, and that the defendant neglected or refused to de- 
liver it upon such request, then and in such case the defendant is liable 
in this action for the whole amount that was due the plaintiff at the time 
of the commencement of this suit. , 

Ifno place was fixed upon by the parties for the delivéty of the beef, 
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then it was the duty of the defendant to deliver it or offer to deliver it at 
the residence or place of business of the plaintiff. 

The defendant asked adverse instructions, which the court refused to 
give. ', 
Two questions arise on the record. 1. The leave given to the justice 
of the peace to amend the record and proceedings. 2. The law declared 
in the instructions. 

Great latitute has been taken by the courts in permitting amendments 
to be made in the record and proceedings had before justices of the peace, 
for the purpose of reaching the merits of the case and doing justice be- 
tween the parties litigant, on a trial anew in the Circuit Court. This is 
the spirit of our legislation,op the subject of appeals from the magistrates 
courts; for it is declared by statute that upon the return of the justice be- 
ing filed in the clerk’s office, the court shall be possessed of the cause, and 
shall proceed to hear, try and determine the same anew, without regard- 
ing any error, defect or other imperfection in the proceedings of the jus; 
tice. R.C., 1845, sec. 13, page 670. 

This provision, however, has not been construed to authorize the in- 
troduction of a new party to the record, for there is another provision 
which declares that the same cause of action, and no other, that was tried 
before the justice, shall be tried before the Circuit Court upon appeal; 
sec. 18. Where new plaintiffs are introduced by an amendment im the 
Circuit Court, it cannot be either the same case, or the “Same cause of 
action, which was tried before the justice. Indeed, the failure to sue in 
the name of the proper parties, may have been the ground of his defence 
in the justice’s court, and forced him to appeal to the Circuit Court.— 
Although there was a fatal error from which an appeal might well be ta- 
ken, still it would not avail the defendant if in the Circuit Court an amend- 
ment could be made curing the error and subjecting him to the costs of 
the appeal, as well as the other costs in the case. Whilst therefore the 
Circuit Court has, and when occasion calls for it, should exercise liber- 
ally the power of permitting amendments in the records of justices of the 
peace, for the furtherance of justice, it should not permit them to be made 
to the prejudice of either of the parties in a matter of substance. 

The Circuit Court committed error also in giving the second instruc- 
tion asked for by the plaintiff. We see no reason to withdraw this case 
. from the general rule of law governing contracts with mechanics and 
others who have fixed places or habitations¢for carrying on their trades 
or occupations. We are of opinion that the stall of the butcher is the 
place where meat i properly'déliverable, if there is no other place desig- 
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nated in the contract. The conduct of the parties aside from other con- 
siderations, which would apply with peculiar force in this case, settles 
the understanding of the parties as to the place where the beef was to be 
delivered. 

Suppose we assume, however, that the residence of the plaintiff was 
the place of delivery; the question would arise, how much meat and of 
‘what description, should the defendant daily, tri-weekly or weekly, de- 
liver to the plaintiff? It would be unreasonable to require the butcher 
to take with him a beef, a shoat, a veal, and a mutton, so as to be pre- 
pared to furnish the plaintiff the particular kind and quantity of meat 
which he wanted at the time; hence’ the plaintiff must go to his stall, and 
select the quality and quantity which he then wants, and being there, no 
reason istperceived why he may not as well take it home with him, as to 
impose the trouble and labor on the butcher; or we must leave to the 
discretion of the butcher the quality, description and quantity to be 
furnished by him at such times ashe sees proper to deliver it, or we must 
require that he deliver the whole amount of his contract at once. This 
would no doubt be objected to by the plaintiff, for it might be a season 
of the year when it would be difficult and troublesome to preserve $228,40 
worth of fresh meat; and besides, it would be furnishing the meat more 
abundantly than was contemplated by them at the time of contracting. 

For'the foregoing reasons, the judgment of the Circuit Court ought to 
be reversed. ” 


GLEIM vs. STEAMBOAT BELMONT. 


A barge may be necessary to a boat, and as such, its hire to the boat will be regarded as a ma- 
terial furnished for the equipment of the boat. 


ERROR to St. Louis Court of Common Pleas. 


Fisuer, for Plaintiff in error, insists : 


1. That plaintiffs claim is a lien under the statute. Rev, Stat, of 1845, ch. 20, second division 
of the Ist section. 
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The use of a barge is a necessary supply and equipment of a steamboat, in low water. If the 
somplaint had alleged indebtedness en account of supplies furnished for the use of the boat, there 
eould be no doubt thatthe complaintis good. Though the word “supply” is not used, yet a fur- 
nishing and equiping is alleged, which is sufficient to bring plaintiff within the statute. Steam- 
boat Gen. Brady vs. Buckley & Randolph, 6 Mo. R., 561. It is not necessary to use the words 
ef the statute. If the words employed show that the claim is for a supply to the boat, it is suffi-- 
sient. Steamboat Reveille vs Case, 9 Mo. R., 505. 

2. The question of fact whether a barge is a supply, material, or equipment, for a boat, should: 
de left to ajury. In certain trades and certain stages of the water, one or more barges are abso- 
lutely necessary to enable steamboats to perform their trips. A jury can only determine whether 
the plaintiff, under the evidence, had sufficiently proved these facts to enable him to recover.— 
Annis vs.. Steamboat Louisa, 9 Mo. R. 632. 

3. A complaint is not required to be drawn with the same technical accuracy asa declaration at 
common law.. Perp. Ins. Co. vs. Steamboat Detroit, 6 Mo. R., 377. 

4. In the case of the Louisa, above, 9 Mo. R., 629, the Supreme Court held that a barge may 
become so far an appurtenance of a boat that, for work done on the barge, the boat will be liable 
under the statute. In such event, the barge certainly becomes an equipment of the boat; and if 
an equipment, the furnishing of it comes within the very letter of the statute. 


Ranne.is, for Defendant in error. 


Scorr, J‘, delivered the opinion of the Court. 


This was an action against the steamboat Belmont for the hire of 2 
barge, which barge was hired to the said boat for her fitting out and 
equipment. There was a demurrer to the statement, which was sustain- 
ed, and the only question in the case is, whether the hire of the barge is 
a material furnished in the equipment of a boat under the second subdi- 
vision of the first section of the act concerning boats and vessels. An 
object of the statute was to procure a credit for boats for all things ne- 
eessary to keep them in employment. This Court has held that, under 
some circumstances, a lighter may be considered as a part of a boat.— 
lf a barge becomes necessary in navigating a boat, and one is hired for 
that purpose, there is no reason why it should not be considered as a ma- ji 
terial furnished for her equipment. It is certainly within the reason of 
the law, and being within the reason, the words of the statute, we think, 
are sufficiently comprehensive to embrace it. 

The other Judges concurring, the judgment will be reversed and the 
cause remanded. ' 
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LEE, er at. vs. DAVID. 


Where there is no evidence to authorize a recovery by plaintiff, the court can so instruct the 
jury. Such instruction is in effect a demurrer to the evidence. 


APPEAL from St. Louis Court of Common Pleas. 


Carroit, for Appellants, insists: 


That the instruction given by the court below, and which compelled ihe plaintiffs to submit to 
a non-suit was erroneous, for it assumed that there was no evidence before the jury from which 
they could infer a demand. 

It was in proof that in May, 1839, the defendant received on the note $100. On 10th July, the 
defendant or his clerk called for more money, saying that Lee, one of the plaintiffs, had gone up 
the river and wanted the money on his return. Certainly here was evidence from which the jury 
might infer that Lee had called for his money. 

It is also material to observe that the money was paid to defendant in 1839; the suit was not 
brought until more than four years afterwards. 

It was also in proof that the defendant in 1843, wrote two letters to the initueds, inquiring about 
the payments made on the note. From this the jury might have inferred that a dispute existed 
between the plaintiffs and defendant about the receipt of the money by defendant, and in case of 
such dispute no formal demand would have been necessary. 


Srpatpinc & Tirrany, for Appellee, insist: 


That there is no evidence of ademand. All the evidence touching this subject is in the second 
ceposition of Philips. Philips says, that the money was demanded of him by one of the Davids, 
(there being two of them, brothers, residing at Burlington) who called on him (the witness) in 
the street, to pay the balance ofthe money, saying that Lee had gone up the river and wanted the 
money on his return; and that soon after, he, the witness, paid a part of it, and some five or six 
days after that, paid the residue to Barton T. David, a brother of defendant, who was about the 
store and he supposed a clerk of defendant; when asked which of the Davids called on him, Philips 
replied, that he did not know which of them it was. This was in July, 1839. In 1843, as Philips 
stated, Lindell wrote to him asking about the debt and whether he had paid the money to David, 
and he answered, he had paid part to Lee, and part to David, and taken up the note. A few days 
after, he received a letter from David, on the same subject, inquiring if he had not paid the money 
to the Lees, and not to him, which he answered, as he had to Lindell. David again wrote to him 
to learn whether he, Philips, had the note, and requested of Philips that he would inform him ofall 
he knew about it. All the payments were made to Barton T. David, the brother of the plaintiff. 

The Davids both lived in Burlington, Iowa Territory, and the plaintiffs at St. Louis. This was 
all the testimony on the subject, when the court instructed the jury, that there was no demand 
proved, in other words, “no evidence of any demand before them.” Benton vs. Craig, 2 Mo. R., 
198, money received by agent cannot be sued for till demand made. Burton vs. Collins, 3 Mo. 
R., 315; 2 Blackford, 26, where there is no evidence of a material fact which is necessary to 
plaintiffs recovery, the court should instruct the jury if called on to that effect, &c. 
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McBauins, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by the plaintiffs against the 
defendant in the Common Pleas Court of St. Louis. The declaration 
contained the common counts. Plea, the general issue, with a notice of 
set off. On the trial, the plaintiffs took a non-suit with leave to move to 
set the same aside, which they subsequently did, when the court over- 
ruled the motion, to which they excepted and appealed to this Court. 

The bill of exceptions contains all the evidence given in the Circuit 
Court, and consists of two depositions of one John Philips. The first 
deposition not relating to the question raised inthe instruction of 
the court, will not be further noticed. In the second deposition, 
Philips states in substance, that being indebted to the plaintiffs, by nete, 
he had a settlement in the store of the defendant, and paid the. plain- 
tiffs some money, and executed to them a new note for $300, which was 
left with the defendantfor collection. That sometime thereafter, defend- 
ant called on witness and informed him that he held,the note for collee- 
tion, when witness paid $100, which was credited on the note. Two or 
three months afterwards, either the defendant or his clerk, B.-T. David, 
called on the witness in the street for the balance of the note, saying that 
Lee had gone up the river and wanted it on his return. He paid $100 
that evening to the clerk of the defendant and saw him endorse the credit 
on the note. In a few days thereafter, he paid to the clerk the balance, 
$125, of the note and interest, and took up his note. That the clerk to 
whom he made-the payments was doing business in the defendant’s store 
38 clerk. 

That three or four years after the payments last named, witness re- 
ceived letters from both plaintiffs and defendant, inquiring of him concern- 
ing the transaction which he answered by saying that he had paid a part 
of the notes to the Lees and a part to the Davids. 

The court thereupon instructed the jury as follows: 

If the jury find from the evidence that the plaintiffs left the note against 
Philips with the defendant for collection, they were bound to demand 
payment of the sum collected before they can maintain an action there- 
for; no such demand having been proved, the jury are bound to find for 
the defendant. 

No principle is better settled than that embraced in the first part of 
the instruction. No anthority is necessary to establish. it, as its correct- 
ness is self evident to the mind of every one. Is there any legal objec- 





tion to-the last clause of the instruction? It is the duty of the court, if 
ealled upon, to define to the jury what constitutes 2 legal demand, and 
it then becomes their duty to inquire whether the evidence establishes. 
the demand. like other issues between the. parties, it does not require 
direct, positive proof, but may be established by circumstantial or infer- 
ential evidence. 

ff however, there is no evidence from which a demand can be legally 
inferred, the defendant may at his option let the case go to the jury ua- 
der the mstruction of the court that it is necessary to prove a demand, 
or he may, as was done in this case, ask the court to declare that upon 
the evidence the plaintiffs cannot recover. The instruction is then, in. 
effect, a demurrer to the evidence, and aught not to be sustained if there 
is any evidence conducing to establish a demand. 

Without recapitulating the evidence, we are of opinion that the only 
facts, upon which any reliance whatever could be placed, to establish 
the demand, are too remote and uncertain to be relied upon. 

The judgment of the Court of Common Pleas ought to be affirmed.— 
Judge Narrow concurring, it is affirmed. - 


CNL INIT ION 


McCOMAS vs. THE STATE.. 


lL. An indictment: for an assault upon a child. under ten years of age, “with intent feloniously 
to ravish and feloniously to carnally know, &c.,” is good. The words “to ravish” may be- 
rejected as surplusage, and do not vitiate. The word “‘ravish”’ applies to either kind of rape, 
as defined by the statute. 


2.. A motion for a new trial comes too late after a motion in arrest of judgment has been made. 
The latter motion assuming that the verdict is right. 


APPEAL from St.Louis Criminal Court. 


Hart & Buannernassett, for Jppellant: 
Sraincre..ow, Attorney General, for the State. 


1. Noexception being taken during the progress of the trial to the admission of evidence, or fo 
the giving or refusing instruetions, it is too late to raise thore questions on the motica for a rew 
trial. Kilgore vs. Bonic, 9 Mo. Ri, 291., 
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2. The motion fer a new trial came too late; being made after‘the motion in arrest—the latter 
admits the verdict to be good and overrules the former. 4 Bar. & Cress., 160; (10 Eng. Com.., 
L. R., p. 308;) 2 Salk., 647. 

3. The motion in arrest was properly overruled. ‘Lhe-carnal knowledge-of a female under ten 
years of age, is declared to be rape by our statute, and the word “‘ravish” as used in the indictment, 
applies equally to the one as to the other kind of rape. Rev. Code, p. 348, see. 26. 

4. Should it be held that the motion for a new trial was made at the proper time, then, no ex- 
‘ceptions being taken during the progress-of the trial, the only question, if any, which can be con- 
sidered by this Court, is as to the sufficiency of the evidence. This the jury were peculiarly fitied 
to decide under the peculiar circumstances of this case. The chief witness was a child but littie 
over nine years old, and of her evidence—the language used by her—her manner of testifying —the 
other circuinstances attending the act—the motive and conduct of the defendant—a jury is -espe- 
cially qualified to judge. 

5. If there was no evidence on which to convict, or if the evidence was clearly insufficient, an 
instruction to that effect should have been asked. If there was sufficient evidence to leave the 
‘question -of guilt to the jury, this Ceurt will not interfere. 


McBaruips, d., dekivered the opinion of the Court. 


Samuel J. McComas was indicted at the July term, 1847, of the Crim- 
inal Court for the county of St. Louis, under the 26th section of the sec- 
ond article of the law concerning crimes and their punishments, R. C., 
1845, p. 348. Upon a trial in said court he was found guilty and sen- 
tenced to three years imprisonment in the Penitentiary. He first moved 
in arrest of judgment, and his motion being overruled, he then moved for 
anew trial, which being also overruled by the court, he excepted, and 
prayed an appeal te this Court, which was granted. 

The indictment charges that the defendant late, &c., with force, &c., at, 
&c., in and upon one Mary L. Young, being then and there a female child 
ander the age-of ten years, to-wit, cf nine years, inthe peace of the State 
then and there being, carnally, unlawfully and feloniously, did then and 
there make an assault, and her, the said Mary L. Young, then and there 
did beat, wound and ill-treat, with the intent, her, the said Mary L. 
Young, then and there carnally, unlawfully and feloniously to ravish, and 
carnally and feloniously know, and other wrongs to, Xe. 

The section of the statute above referred to declares or defines rape 
to be, first, carnally to know any female child under ten years of age; or 
secondly, forcibly ravishing any woman of the age of ten years or upwards. 
The words “rape” and “ravish,” are used here as in common parlance 
‘as synonymous terms, and the only difference in the statute, between the 
two species of the offence, is, that the latter contemplates force, whilst 
the former may consist in the act of sexual intercourse alone—irrespective 
of actual violence or consent. The indictment charges the assault to 
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have been made “with the intent, her, the said Mary L. Young, then and 
there carnally, unlawfully and feloniously to ravish, and carnally and 
feloniously know,”’ which not only embrace all the words used in the 
statute to designate the offence, but others not necessary, but the use of 
which do not vitiate the indictment and may be rejected as surplusage. 

The attorney for the defendant has not directed our attention to any 
supposed defect in the indictment, and the foregoing is the only one no- 
ticed by the Attorney General for the State. 

We observe from the record that after the finding by the jury, the de- 
fendant moved in arrest of judgment, and then moved to set aside the 
verdict and grant a new trial. The motion in arrest presupposes 
the verdict is right, but that judgment should not be entered thereon, 
because of some defect in the indictment, and thus the question is brought 
up which we have been considering. If the practice was now to be 
settled for the first time, it might be difficult to assign any very good 
reason for permitting a defendant after he had pleaded to an indictment, 
and after a trial had before a jury, to take advantage of a defect in the 
indictment. If the indictment:is insufficient, the proper time to take ex- 
ception would appear to be before plea and trial, by a motion to quash. 

The record further shows that there was evidence from which the jury 
might have found the defendant guilty, and it was their province to weigh 
it and give to it that credit which it was justly entitled to, and this duty 
the jury were more competent to perform than this Court. 

There were a number of instructions given by the court, and some re- 
_ fused which were asked by the defendant, but no exception was taken 
either to the giving or refusing instructions. We have, however, ex- 
amined them and find that those refused are embraced substantially in 
the instructions given. 

Wherefore we are of opinion that the judgment of the Criminal Court 
ought to be affirmed, and Judge Narron concurring, the same is affirmed. 

Scort, J., did not sit in this case. 


JOECKEL vs. EASTON. 
i. A recitatin a deed only operates as an estoppel in cases in which the declarations of the 


grantor would be evidence. A recital is not competent to shew title in the grantor. 


2. In acontest between two vendees of the same vendor, either may deny the title of his vendor 
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ERROR to St. Louis Circuit Court. 


_ Statement of the Case. 


This was an action of ejectment to recover a parcel of land near the city of St. Louis, brought 
by the defendant against the plaintiff in error,in which judgment was rendered in favor of the 
plaintiff below, to reverse which this writ of error is prosecuted. 

By the documents given in evidetice on the part of the plaintiff below, it appears that a person 
whose name is given as “J. Smith” claimed lots numbered 9 and 10 in the town of Little Prairie, 
New Madrid county, before the board of commissioners, and on the 9th July, 1811, the beard, af- 
ter hearing testimony, granted t> J. Smith two arpens of land, and order that the same be survey- 
ed on his possession at the expense of claimant. On the margin of the record of the commission- 
ers, opposite the claim, are the letters and figures “Cer. 1116,” meaning Certificate No. 1116;— 
that on 18th May, 1815, the Recorder of Land Titles took testimony in relation to lands injured by 
earthquakes, by which it appears that the above was among the injured land. In the list made by 
the Recorder of relinquishment of lands materially injured by earthquakes in New Madrid, under 
act of Congress of i7th February, 1815, it appears that the above lots were relinquished by Rufns 
Easton. 

The Recorder issued a certificate, bearing date November 16, 1815, arid numbered 159, by. which 
it is certified that a lot of two arpens in the village of Little Prairie in the county of New Madrid, 
which appears by the books of his office to be owned by J. Smith, has been materially injured by 
earthquakes, and that J. Smith, or his legal representatives, are entifled.to locate any quantity of 
land not exceeding 160 acres, &c., in the usual form of a New Madrid certificate, which certifi - 
eate was delivered by the Recorder to Rufus Easton. 

On the 22nd October, 1816, James Smith, (blacksmith) and Sarah his wife, executed a deed 
purporting to convey to Rufus Easton in fee simple two arpens of land, “situate in the village of 
Little Prairie in the county ot New Madrid, granted to the said James Smith by the late board of 
commissioners for the adjustment of land titles, &e, by the name and description of J. Smith, and 
known on their books by claim and certificate No. 1116€;? also one other lot, which said lots of 
ground and tracts of land have been materially injared by earthquakes, &c., and conveying and 
assigning to Easton the right and privilege of location and the land so to be located. This deed 
was acknowledged and recorded in New Madrid county on 16th Nov., 1816. 

On the first of November, 1816, Rufus Easton gave notice to the Surveyor General of location 
of certificate No. 159, on land including the premises in dispute. In March, 1818, the survey was 
made under the authority of the United States, and the land so surveyed was held and claimed by 
Easton thenceforth until the 25th June, 1826, when he by deed conveyed it to William Russeli.— 
On the 28th May, 1827, the land was patented to J. Smith or his legal representatives, and on the 
18th February, 1839, William Russel, by deed, conveyéd the land to the plaintiff. 

The plaintiff read in evidence a deed bearing date 20th January, 1840, whereby Chandler Lewis 
and Robert Day convey to the defendant, Joeckel, the parcel of land sued for, deseribing it as part 
of the tract of 160 acres granted to J. Smith upon New Madrid e@ftificate No. 159. The plaintiff 
then proved the possession of said land by Joeckel, and the yearly and monthly value. 

The defendant read in evidence New Madrid certificate No..160, for 160 acres of Jand, in favor 
of James Smith or his legal representatives, issued in lieu of alot of one arpent in the town of 
New Madrid; also a transcript from the books of the Recorder of Land Titles, showing a delivery 
of that certificate to Rufus Easton; also, a receipt of Rufus Easton to the Recorder for the deed 
of Smith and wife to Easton for the purpose of having ti recorded in New Madrid. 

The plaintiff then read in evidence a deed from James Smith and wife to Chandler Lewis and 
Robert Day of 17th August, 1838, by which Smith and wife convey to Lewis and Day all “the 


. 
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dands located for him (James Smith) and in his name, by virtue of what is usually called in the 
State of Missouri a New Madrid certificate, grarited by Frederick Bates, recorder of lend titles in 
the then Territory, now State, of Missouri, be the same located where it mays which said ceitif- 
cate is numbered one hundred and fifty-nine; also one other certificate numbered 160.” This deed 
also includes certificates No. 156, 158, 334. 

The plaintiff then proved that the defendant entered upon the land.and held the same under the 
aleed of Lewis and Day, to him as purchaser from them. 

By the oral testimony, it is proved that the persons who executed ihe deed to Lewis and Day, 
are the same who made the deed to Easton. 

Theie is some oral evidence tending to shew that James Smith (blacksmith) never resided at 
Little Prairie, and is not the person who owned the injured lots: there—and some tending to prove 
that he is the person to whom the two lots were granted by the commissioner. 

During the progress of the trial, the plaintiff offered in evidence a document certified by the re- 
corder of land titles, being an extract.of alist kept by the recorder of relinquishments of lands 
materially injured by earthquakes, under the act of Congress of 17th February, 1815, which was 
objected to by the defendant and the objection overruled. 

bi: plaintiff then asked and the court gave to the jury the following instructions: 

. Ifthe j jury find that before the location ef New Madrid certificate No. 159, in the name of 1 
‘sai or his legal representatives, said Smith had by deed conveyed to Rufus Easton absolutely and 
in fee simple the injured lands in lieu of which said certificate issued, together with the right and 
privilege of new location, and the land so located under the actof Congress of the 17th February. 
1815, then the said certificate located and the patent issued thereon, enured to the benefit of the 
said Rufus Easton and his legal representatives. 

If the jury find from the evidence that J. Smith im the certificate No. 159, and patent mentioned. 
did on 22d day of October, 1816, execute and deliver to Rufus Easton the deed given in evidence by 
the plaintiff of that date; that the lands thereby conveyed are the lands in lieu of which said 
certificate No. 159, and patent issued; that the said certificate was delivered by the recorder of 
dJand titles to said Easton, and by him located as the legal representatives of said Smith, then the 
title of said Easton to the lands so hocated is valid as against said Smith and those claiming under 
, him by deed made after said locaticn.and patent. 

3. df the jury find that James Smith who executed the deed to Chandler Lewis and Robert Day: 
‘bearing date the 17th August, 1838, is the same person who executed the deed to Rufus Easton, 
hearing date the 22d October, 1816; thatthe defendant entered upon and holds the land in dispute, 
claiming title thereto under the said deed from James Smith to Chandler Lewis and Robert Day; 
that the land so entered upon and held is part of the land located by virtue..of New Madrid certi- 
ficate No 159, then as against the said defendant, the said James Smith, who made the said deeds, 
apust be taken by*the jury to be the person named as grantee in the certificate of location. 

4. Ifthe jury find that the defendant entered upon the land in dispute before the commencemerit 
of this suit and then held the same and still holds, claiming title thereto under the deed from James 
Smith to Chandler Lewis and Robert Day of the 17th August, 1838; that the land so entered upon 
and claimed as part of the land located by wirtue of the certificate No. 159,in the name of J 
Smith er his legal representatives, then the defendant is estopped from denying in this action 
that said James Smith is the person called J. Smith in said certificate. 

5. If the jury find that both parties claim under the same James Smith, as the grantee named 
in the New Madrid certificate and patent, then the jury ought as between these parties, to find 
ithat said James Smith is the grantee in said certificate and patent named. 

To the giving which instructions the defendant excepted, and asked the following: 

t. That there is no legal evidence before the jury, that Rufus Easton ever relinquished to the 
United States the land injured by earthquakes in Little Prairie, on which the certificate No. 159 
assned. 

2. That if the jury find trom the evidence that the two arpens of land situate ir. the village of 
Little Prairie,.as mentioned in New Madrid certificate No. 159, (ofiered here in evidence) were 
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confirmed to another person and net te James Smith,-(blecksmith,) who made the deed to Rufus 
Faston, they will find for the defendant. 

3. That the new location ef the land in controversy by Rufus Easton, does not of itself give 
him or those claiming under him, any title to the land se located. 

4. That unless the jury believe from the evidence that James Smith, (blacksmith,) whose:deed 
to Rufus Easten has been read in evidence, is the same person mentioned and described in the 
commissioners certificate No. 1116, as J. Smith, original claimant to two arpens of land situate in 
Little Prairie, by virtue of permission of the proper Spanish officer, and also of actual inhabitation 
and cultivation prior to, and on the 20th December, 1803, they will find for the defendant: 

5. That if the jury believe from the evidence that the plaintiff claims under the deed of James 
Smith and wife to him, given in evidence for plaintiff in this case, purporting to convey land in 
New Madrid, and that the defendant claims the land sued for under the deed of said James Smith 
to Lewis and Day. the defendant is not estopped or prevented thereby from shewing that Rufus 
Easton never had any title to the land sued for in this action, and therefore the defendant is not 
prohibited frem shewing that the plaintiff hasano title te the land in question, as a defence to this 
action. 

6. That if Easton at the time said certificate issued, No. 159, had no interest in the said two 
arpens of land ir. the village of Little Prairie, upon the injury to which said certificate purports to 
bave issued, then no tithe was vested in said Kaston by the said certificate and patent given in 
evidence. 

The third instruction was given by the court and the others refused, which refusal was excepted 
to. The defendant moved for a new trial, which motion was overruled, and the decision excepted 
to. There was a verdict and judgment for the plaintiff. 


Spatpinc & Tirrany, for Plaintiff in error, insist: 


1. That the abstract from the recorder’s book of relinquishments was improperly admitted m 
evidence: 1st. It was incompetent to prove fhe relinquishment of the land by Easton. 2nd. It 
was not and could not be evidence for any other purpose. 

2. Several of the instructions raised the question whether the defendant below, Joeckel, was 
estopped by his acceptance of the deed of Lewis and Day, who claimed under James Smith, and 
by his taking possession under that deed, from denying the title of Easton who also claimed under 
said Smith by prior deed. The court below decided in favor of the estoppel. The plaintiff in 
error denies the correctness of that decision, and maintains, “That the vendee in fee simple absolute 
of atract of land is not, by his acceptance of the deed or taking possession thereunder estopped from 
‘enying the title of his grantor or of any person claiming under the grantor, but holds adversely to them 
as to the rest of the world, and may maintain his possession by showing their want of title.” For 
this doctrine see the following authorities: Blight’s lessee vs. Rochester, 7 Wheat. R., 535; 3 
Peters’ R., 43; 4 Peters’ R., 506; 5 Peters’ R , 402; 16 Peters’ R., 53; 2 Marshall’s R., 27; 2 Met- 
calf R., 32; 4 Littell R., 274; 9 Mo. Ren., 477, Macklot vs. -Dubreuil. 

3. The doctrine established in the case of Macklot vs. Dubreuil, (9 Mo. R., 477,) that, a mere 
naked possession without color of title, is not permitted to-question the validity of the evidences of 
title emanating from public authority, is not impeached by the plaintiff in error; but he insists that 
it is not applicable to the present case, for the defence in the court below was that James Smith, 
the blacksmith, from whom Easton took his deed, was not the J. Smith to whom the confirmation 
was made: 

ist. There was stong evidence that James Smith who made the deed to Easton was not J. Smith, 
the owner of the land confirmed. 

2nd. if James Smith who-conveyed to Easton wes not the confirmee, then his deed passed noth- 
ing to Easton. 
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3rd. The location and survey was made in the name of J. Smith, and the patent issued to J. 
Smith or his legal representatives. 

4th. Thus, every step of the title, from its inception to its final perfection, was in the name of 
J. Smith, and of course the final title vested in the same man to whom the confirmation had been 
made. 

5th. The fact that Easton intervened and got possession of the certificate and located it, did not 
vest title in him, nor in another man by the name of Smith, but the title when it emanated, vested 
en the original confirmee or his legal representatives; said original confirmee being named as the reci- 
pient of the title. 5 Mo. Rep., 147, Wear & Hickman vs. Bryant; 13 Peters R., 436, Bagwell vs. 
Broderick. 

6th. If there were two men of the name of J. Smith, the title by the confirmation and patent 
vested in the one who had been the occupant before the change of government, and on whose 
possession it was confirmed} and not in the one who after the confirmation personated him, and 
made a deed to Easton. 

7th. Easton, if he bought of the wrong Smith, got no title, and therefore his relinquishment 
gave nothing to the United States; as Easton’s location therefore, gave nothing to the United 
States, it does not lie in his mouth to elaim the land located as equitably his, or that the location 
enured to his benefit. 

4. The first and second instructions given for the plaintiff below are ‘wrong. They assert the 
position, that if the person in whose favor a New Madrid certificate has issued, conveyed the in- 
jured land to a third person after said certificate has issued, that then the patent subsequently 
emanating to the original holder of the certificate by name, or his legal representatives, will vest 
the title in such third person, provided he cause the location to be made. 5 Mo. R., 147; 13 
Peters R., 436; 4 Mo. R., 106; 1 Mo. R., 499, Hickman, et al. vs Gaw: 

ist. The title in such case vests in the person named in the New Madrid certificate, or those 
elaiming as his heirs or as purchasers or grantees of the land located. 

2nd. Easton was not heir of J. Smith, and cannot elaim in that way, nor is he purchaser of the 
newly located land. 

3rd. The deed to him of James Smith does not convey the newly located land; it merely conveys 
the land in New Madrid county. 

4th. The statement in it that it conveys the land that may be located, does not operate in futuro 
to pass title to land not yet existing, or rather known or designated. It is not a sufficient deserip- 
tion. Besides, “nemo dat quod non habit.” 


Gerer, for Defendant in error, insists: 


1. That the transcript of the records of the Recorder of Land Titles objected to by the defend- 
ant below, was competent evidence, being duly certified by the recorder, see Revised Code, Tit. 
Evidence. The ground of objection is not stated, and the document being duly authenticated, no 
objection can now be entertained to the relevancy of the evidence. 

2. Both parties claim under the same James Smith. The deed under which ‘the defendant 
elaims from Smith to Lewis and Day, asserts as a fact, that certificate No. 159 was granted to 
him, James Smith; that the lands located by virtue thereof, were located for him. The deed from 
Lewis and Day to the defendant, describes the land conveyed as part of 160 acres granted to Jas. 
Smith upon New Madrid certificate No. 159; under these deeds, and under no other claim of title 
the defendant entered and held the land. These facts appearing, the defendant must be regarded 
as having admitted, that James Smith is the grantee in the certificate named, and the jury was 
bound so to find the fact, notwithstanding there was some oral evidence tending to render it doubt- 
ful. Smith vs. Burnham, 9 J. R., 306; Fitch vs. Baldwin, 17 John R., 161; Siglar vs. Van Reper, 
10 Wend., 411; Jackson vs. Wilson, 9 J. R., 92; Jackson vs. Murry, 7 John, 5. 
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A party is estopped from denying a title which is recognized in a deed under which he claims. 
Hart vs. Johnson, 6 Ham., 87; so in case of a will; Dean vs. Cornell, 3 John. Cases, 174; accept- 
ii g a deed from a grantor acts as an estoppel; Murphy vs. Burnett, 1 Law R., 106. All parties 
and privies are estopped by recitals in a deed, 2S. & R., 381, Stewart vs. Buller; Jackson vs. Park- 
hurst, 9 Wend., 209; and the principle applies to recitals of one deed in another, Cowen vs. Jack- 
son, 4 Peters, 83; Crane vs. Morris, 6 Peters, 598; one bound by an estoppel cannot prove a su- 
perior title in a stranger; Sikes vs. Basnight, 2 Dev. & Bat, , 157. 

In 2 contest for town lots, both parties claiming under the trustees, the defendant is estopped t«. 
deny the right of the trustees, McLain vs. Gregg, 2 A. K. Marsh., 454; see Green, et al. vs. Clark 
13 Vt., 158; Bush vs. Whitney, 1 D. Chapman, 369; Taylor vs. King, 6 Munf., 358. 

A party who has executed a deed is thereby estopped from denying not only the deed itself, bu. 
every fact which it recites; and all persons under and through the party estopped, are bound by tk. 
estoppel. Stone vs. Wise, 7 Conn. R., 2i4; McDanal vs. King, Coxe, 432; see Coe vs. Talcot', 
5 Day, 88; see also Jackson vs. Hennan, 10 Johns., 292; Brant vs. Livermore, 10 Johns., 358; 
Jackson vs. Ayres, 14 Johns ,224. The case of Macklot vs. Dubreuil, decided by this Court (9 
Mo., 477) is not in point. 

3. It appearing that the deed under which the plaintiff claims, dated 22nd Oct., 1816, was exe- 
cuted by the grantee named in the New Madrid certificate No 159; the title to the land located by 
virtue of that certificate, was vested in Rufus Easton, and passed to his assignees by the deeds 
given in evidence. That deed conveys to Easton the lands in lieu of which the certificate issued, 
and also the land to be located by that certificate. Easton was, and after him his assignee became 
the legal representative of the grantee, and both certificate and patent enured to their benefit, to 
all intents and purposes as if they had been expressly named. Bryan vs. Wear & Hickman, 4 Mo. 
R., 106, 

Where lands are located and surveyed by the ancestor, and conveyed by him, and his heirs as 
such, afterwards take out a patent, they are estopped to deny the validity of their ancestors title. 
Bond vs. Swearenger, 1 Ham., 395; and a grantee in a deed is estopped from setting up a title un- 
der a patent made to himself, nor can his heirs, nor any person claiming under him question the 
title of the grantee on the ground that the patent is subsequent to the date of the deed. Allen vs. 
Parrot, 3 Ham., 170. 

4. The certificate and patent are only prime facte evidence of title in Smith, and the title tothe land 
located is to be determined according to the equitable rights of the parties therein. If therefore 
it be held that the deed from Smith to Easton does not convey the legal title to the lands located 
by the certificate, he aequired undoubtedly the equitable title, and being prior in time, is prior in 
right. 

5. The instructions asked by the defendant were properly refused. The first, because whethet 
Rafus Easton did or did not relinquish the injured lands to the United States, neither affects his 
title nor that of the defendant, because no former relinquishment was necessary to be made; the 
application for, and the acceptance of a certificate, operates the relinquishment; and because 
whether the injured lands were or were not relinquished, the certificate and location are never- 
theless valid. The second, because it is immaterial whether the injured lands were or were not 
confirmed to James Smith, (blacksmith;) they were granted to him;nor was it necessary to prove 
either a grant or confirmation to him. The 4, 5 & 6, as well as the second, because the defendent 
was precluded from denying that James Smith is the grantee in the certificate and patent named.— 
The 6th assumes that Easton could have no title unless he was the owner of the injuredjlands at 
the date of the certificate; whereas the conveyance is as well of the land to be located, as of the 
original lots. ; 

6. There is not any plausible pretence that there is any error in the finding of the jury on the 
facts; and there being no misdirection, or if any, none prejudicial to the party complaining, and 
upon the whole record it appears that the judgment is for the right party. Newman vs. Lawless, 
6 Mo. R., 279, 301; Fioney, et al. vs. Allen, 7 Mo. R., 419; Bellisime vs. McCoy, 1 Mo. R., 227; 














Wear vs. McCorkle, 1 Mo. R., 419; Waller vs. English, 1 Mo. R.,534; Tate vs. Barcroft, 1 Mo 
R., 115; Dube’s heirs vs. Smith, 1 Mo. R., 224. 


Scort, J., delivered the opinion of the Court. 


The question in this case turns on the effect of the recital in the deed 
from James Smith to Lewis and Day, under whom the defendant claims. 
There is no doubt of the correctness of the proposition of the plaintiff, 
that a recital in a deed of a fact will generally conclude both the grantor 
and his privies, whetherin blood, or in estate, or in law, and this whether 
the deed be indented, or a deed poll. The acceptance of a deed will 
create an estoppel against the grantee and those claiming under him. 
Such estoppels are founded on principles of legal policy, and this would 
seem to be the test of their efficacy. The cases on this subject are 
numerous, and there is no want of harmony among them. The principle 
on which estoppels created by mere recitals are binding, is the same as 
that which makes the admissions of a party evidence. The declarations 
‘of a grantor made at the time of the execution of a deed, are evidence 
against his grantee and those claiming under him. Judge Cowen says, 
the mere admissibility of the recital will depend upon the same principle 
as the admissibility of a declaration of the person executing the reciting 
deed. Hence in general, in order to determine whether a recital is evi- 
dence in a given case against a party, we have only to ascertain whether 
an acknowledgment or confession of the person whe executed the deed 
would be competent. Notes on Philips, 3 vol., 1236. Whatis the nature 
of the recital relied on in this case? It is that the land in question was 
granted to James Smith by the United States, that is, in effect, that he 
was the owner of the land. This Court has held that a declaration by 
the owner of a chattel whilst he was in the possession of it, that he was 
the owner, was no evidence of his ownership. Turner vs. Belden,, 1@ 
Mo. R., 737. All the cases on this subject within the reach of the court 
cited by the plaintiff have been examined, and they are those in which 
the recital is of a fact which injuriously affects the interests of the grantor 
in the deed or at least of matters which in no way make in his favor. This 
observation is not intended to apply to that class of cases which hold, 
that in a controversy between two grantees under the same grantor, one 
is not precluded from showing an outstanding title adverse to that of the 
grantor. It would be strange if a party by estoppels could create evi- 
dence for himself. In the case of Hayne vs. Maltby, 3 Term Rep., 438, 
‘at appears that the defendant had purchased the privilege of using a cer- 
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tain patent machine from the pretended patentee. He had’ entered’ into 
certain covenants reciting the right of the plaintiffs to the patent and 
obliging himself to employ the machine with certain restrictions. This 
was an action fora breach of some of those cotenants. The defendant 
among other things pleaded that the plaintiff had no right. The plaintiff 
demurred on the ground that the defendant was estopped by his deed 
from putting that matter in issue. Lord Kenyon said, now in point of 
eonscience it is impossible that two persons can entertain different ideas 
upon the subject.. But it is said that though conscience fails, the defend- 
ant is estopped in point of law from saying that the plaintiffs had no pri-- 
vilege to confer. The doctrine of estoppel is not applicable here.. 

This recital then being of such a character as not to create an estoppel, 
the case must be classed with that of Macklot vs. Dubreuil, 9 Mo. Rep... 
in which it was held that in a contest between two alienees under the 
same alienor, one is not precluded from shewing an outstanding title ad- 
verse to that of the grantor. 

Something was said in the argument in refation to the encouragement 
that would be given to fraud,if Lewis and Day, and those claiming under- 
them, they being affected with notice, were permitted to take from James. 
Smith, after he had’ made a previous conveyance, a title deed,enter on 
the land under that deed, and afterwards disclaim that title. So far as. 
this argument is based on the impolicy of the thing, it has been already 
answered. There is no evidence of actual fraud or of any design to com— 
mit one. The land in New Madrid was conveyed to Easton; that located 
in lieu of it, to Lewis and Day; and when we consider the multiplicity of 
questions that have grown out of the act of Congress, for the relief of the. 
sufferers in New Madrid by the earthquakes, and the variety of opinion 
m relation to them, we should be slow in imputing fraud to men from the 
mere circumstance of their dealing in titles*under that act. 

The fact that the lots in New Madrid were conveyed to Easton after 
the certificate of the recorder, that they were injured by earthquakes, 
cannot affect his. title. ‘The mere taking a certificate did not compel a 
party to locate it, nor did it divest him. of his right to- his injured land; 
after taking @ certificate he might if he pleased, destroy or return it and 
retain his Jand in New Madrid. The title to the injured land not being - 
divested by merely taking a certificate of location, a conveyance of it by 
the owner is valid, and the patent being made to Smith or his legal repre- 
sentatives, and Easton being that representative as supposed in the in- 
Pc i the title enured to. him. according to the late decisions of this 

ourt . 
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We do not see the relevancy. of the abstract from the recorder’s book 
of relinguishments. According to the case of Wear & Hickman vs. Bry- 
ant, 5 Mo. R., no formal relinquishment was necessary to confer title. 
On the location of the certificate, the title to the land relinquished passed 
to the United States. ‘The locator by merely making the location and 
relinquis::ment, acquires no interest for himself, either legal or equitable, 

The other Judges concurring, the judgment is reversed and the cause 
remanded. 


SLOAN vs. FORSE. 


1. The form of notice of an attachment suit, which has been usually adopted in our courts, al- 
though it does not specify the “nature ot the demand,” is sufficient; a long continued prac- 
tice of the courts will not be held incorrect, unless for very strong reasons. 


2. Where judgment by default is rendered in an attachment suit on publication of notice, it 
should be set aside on the application of defendant before the damages are assessed, upon 
proper terms. 


APPEAL from St. Louis Cireuit Court. 


Crocxerr & Brices, for 4ppellant, insist: 


1. The publication proved in this case under the statute, was altogether insufficient, and 
hence the judgment was illegal, and should have been set aside on defendant’s motion. Rev. Stat.. 
1845, p. 137. 

The 14th section of the attachment law, p. 137, requires that the order of publication shall state 
the “nature and amount of the plaintiffs demand,” &c. Compliance strictly with this law is in- 
dispensible—non-compliance made the judgment by default illegal, and if the record contained al! 
that was done in such a case as done here, such judgment would have been utterly void. 

The appeliant, defendant below, was admonished by the order of publication, and the printed 
notice that an action of assumpsit for so many dollars was pending against him, &c., &c.; but 
nothing is said of the nature of the demand, its character, constitution or distinctive marks. 

We will not suppose it necessary for a moment to multiply worts to show, that stating as the 
publication does, the form of actiow and amount claimed, it fails to state the “nature” of the 
plaintifPs demand. The law of attachment must be construed strictly, and.if not complied with 
no right can arise under it except by the consent of the defendant. 

“2. It will doubtless be insisted here, as it was below, and with zeal—that the order of pubdli- 
cation and publication preved against appellant, was in conformity to the practice of the court.’ 

* 
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This amounts to a sanctioning and perpetuating a palpable disregard of the statute, simply because 
the vicious thing has been done very often. ' 

Of that “practice” we cannot speak, nor if it has existed for years, does it follow either that 
the appellate court knows any such thing, or that it is bound to sanction it. 

It is sufficient to say that if other defendants have declined or omitted to ayail themselves of 
such a disregard of the law or proceedings against them, they had a right to do so, but not to make 
Mr. Sloan the appellant, a party or privy in their suit and bind him, whenever he has a case, to 
yield up his rights under the law because others have done so before him. 


aed 


Tovn, for Appellee, insists: 


¢ 


1. The evidence offered on the assessment of damages, and the instructions of the Circuit Court 
not having been preserved by bill of exceptions, the judgment of the court bel; w must beaffirmed. 
1 Mo. R., 14, 166; 3 Mo. R., 341; 4 Mo. R., 626; 7 Mo. R., 4; 8 Mo. R., 128, 136, 234; 9 Mo. R., 
166. 

2. The order of publication made by the court in this suit was properly made: 

ist. Because property of the defendant has been attached in this suit. 

2nd. Because the defendant at the return term of the writ, to-wit: April term, 1846, had mot 
appeared and answered to the action within the first six days of term. . On these facts, the order 
is to be made. See sec. 14 of the act to provide for the recovery of debts by attachment. Rev. 
Code of 1845, p. 137. 

3. The order as made was in compliance with the statute, to-wit: Sec. 14, p. 137, of the Rev. 
Code of 1845. It states the amount of the plaintiff’s demand, that the defendant’s property has 
been attached in the suit and unless the defendant appear at the next term of the court to be held 
on the third Monday of November next, and on or before the third day thereof, ifthe term shall so 
long continue, and if not, then before the end of the time, judgment will be rendered against him 
and his property sold to satisfy the same. It goes on with something more, stating how long, 
when and where the notice shall be published, which however is mere surplusage, because the 
statute does not require the order to contain this; the next section of the act fully providing 
for this. 

This notice so. ordered also states the nature of the plaintiff’s demand, to-wit: that an action of 
assumpsit had been begun against the defendant for, §c. 5 Com. Law Rep., 121; 11 do 25, 13. 

_ 4. The phraseology of this notice is according to cotemporaneous construction and the practice 
thereunder for the last 20 yearsin this State. Since the act of 1825, p. 146 of Rev. Code of 1825, 
containing the same requirement, the form of this notice, as ordered by our court, has been the 
same with the one in this case in the particular under consideration. ‘The appellee refers to the 
official knowledge of the Judges of this Court—their practice as Circuit Court Judges and lawyers 
—also to the oldest lawyers of St. Louis Bar. A decision to the contrary would render hundreds 
of judgments since 1825 void, and cause incalculable mischief. 

5. It was duly proved that the order was duly published as required by sec. 15 of said act, p. 
128, of the Revised Code of 1845, The affidavit of Knapp of the Missouri Republican, proves that 
this notice was published in the Missouri Republican for four weeks successively, stating the 
number and dates of each paper—that this paper is printed in the State of Missouri—a copy of the 
advertisement is annexed to the affidavit and by computation it will appear that the last insertion 
was more than four weeks before the first day of the November term. By sec. 1 of the act con- 
cerning advertisements, p. 111, of Rev. Code of 1845, this is sufficient evidence. 

6. By the transcript brought up to this court by the appellant, it appears that the appellant had 
actual notice of this suit;retained an attorney to attend toit. Also that the appellant took part in 
the inquiry of damages, offered instructions, objected to evidence, moved for a new trial, and to set 
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the judgment aside and to-grant leave to plead upon affidavit, to nene of the decisiens of the court 
thereon, was any exception taken, whereby the appellantin judgment of the law, instead of being 
aggrieved by the final judgment of the court stands by the record, submitting to the same without 
exception or objection. As the appellant has brought up this transcript, he cannot object to its 
being looked into-throughout. (Supplement to point 4th.) 

That this. court may ascertain what has been cotemporaneous construction by the means re. 
ferred to. See 5.Cranch p. 22. Also if the Legislature meant to require a particular, rather than 
a general statement of the nature of the action in the notiee, why have they omitted to say so, 
when they, in fixing the affidavit in the same act, sec. 3, meaning that that should be particular 
to-use language expressly requiring it? To shew further, that when such has been their intent, 
they have used appropriate and clear words, see sec. 4, of the act concerning. boats. and vessels; 
Bev. Code of 1845.. 


McBrivs, J., dehvered the opinion of the Court. 


Jeremiah Forse instituted his action of assumpsit in the Circuit Court 
of St. Louis county against Edward C. Sloan, by attachment. The de- 
elaration consists of one count for freight for the transportation of lead 
from Galena, Ill., to St. Louis. The defendant not having been person- 
ally served with process, nor appearing to the action, an order of publi- 
cation was made at the return term of the writ. At the subsequent term 
the plaintiff proved the publication of notice as required by the order of 
court, and moved for a judgment by default against the defendant; which 
was entered, and an enquiry of damages awarded to the same term. A 
few days after the judgment by default was taken and before the assess- 
ment of damages, the defendant appeared in court and moved the court 
to set aside the judgment by default, assigning a variety of reasons, but 
his motion was overruled and he excepted. The assessment of damages 
having been made the defendant again. filed a motion setting out a number 
of reasons for setting aside the judgment, the assessment, and the judg- 
ment by default, which being again. overruled by the court, he excepted 
and took an appeal to this court. 

We have not deemed it necessary to make a more detailed statement 
of the case, under the view which we entertain of the statute regulating 
the recevery of debts by attachment, R. C., 1845, p. 132. 

This proceeding may be regarded as the oMiapritig of necessity, and not 
to be resorted to except in cases enumerated in the first section of the 
act. In its inception it is.2 proceeding in rem and. contemplates. either 
the impossibility of serving process on the defendant, or a fraudulent dis- 
position by him of his property so as to hinder or delay his creditors. 

The publication. required by the fourteenth section of the act, R. C., 
W846, p. 137, is intended to notify the defendant of the institution. of a suit 





sine ’ 
> 


OCTOBER TERM, 1847.” 








against him, and to procure his personal appearance to the action. Ifhe 
does not appear and answer the action, judgment by default may be en- 
tered against him, and proceeded on to final judgment in like manner as 
though he was served with process; except that the judgment thus ren- 
dered, shall bind only the property attached. 

The objection taken in the court below, and mainly relied upon in this 
Court, is that the order of publication was not in conformity to the requi- 
sites of the act. The order is a general one couched in the usual form, 
notifying the defendant “that an action of assumpsit for the sum of $403, 
70, has been commenced against him; that his property has been attached 
and unless he appear at the next term of this Court, to be begun and held 
at the city of St. Louis, on the third Monday of November next, and on 
or before the third day thereof, plead to the action aforesaid according 
to law, a judgment will be rendered against him, and his property be sold 
to satisfy. the same.”” This form of notice is believed to be the general 
form adopted by the several courts of the State, under the statute above 
referred to, and which provision was introduced into our laws as early as 
the revision of 1826, see R. C., 1826, sec. 5, p. 146. The statute uses 
the phraseology “the court shall order a publication to be made stating 
the nature and amount of the plaintiffs demand,” &c., which it is contend- 
ed is not done in this case, and that the omission cannot receive any 
sanction from long established practice. We think differently. The 
omission to state that which the party seems here to desire, is at most 
not the omission of any material part of the information intended to be 
communicated to the defendant by the order of publication. The primary 
object is to inform the defendant that a suit has been instituted against 
him and his property attached; receiving this information he will most 
unquestionably enquire at the office of the clerk of the Circuit Court, 
and there ascertain “the nature and amount of the demand,” but should 
he not do so, and sustain any damage by reason of his failure to take the 
necessary steps to inform himself, the fault will be his own. A uniform 
practice of twenty years under the statute, should not be disturbed with- 
out very cogent reasons. 

We have said that the object of the publication was to obtain jurisdic- 


tion of the person of the defendant; and that an exparte proceeding is only — 


tolerated, because process could not be personally served upon the de- 
fendant. This object is further manifested by reference to the fifty-first 
and following sections of the statute, which gives to the defendant three 
years after judgment by default, to appear and disprove or avoid the debt 
or damages, ver against him, which is done by a petition to the 
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Circuit Court, in which the judgment was rendered, setting forth the 
grounds of the application, and serving the plaintiff with a copy fifteen 
days before the date of the application. If the petition deny the cause 
of action and is sworn to, the plaintiff shall be required to prove the same, 
-and in default thereof it shall be adjudged that the debt and damages are 
disproved and avoided. If the petition be not verified by oath, or if it 
allege a set off, or other collateral avoidance of the original cause of ac- 
tion, the petitioner shall be required to prove his allegations, and on his 
failure to do so, his petition shall be dismissed, and the original judgment 
shall stand absolute; and if any part thereof remain unpaid, a general 
judgment shall be rendered therefor against him. 

When the statute gives the defendant three years to come forward in 
the manner above pointed out, and disprove or avoid the judgment, we 
are of opinion that the Circuit Court should, upon the application of the 
defendant made at the same term at which the judgment by default was 
taken, and before an assessment of damages was had, have set aside the 
default, and permitted the defendant to enter his appearance and plead 
to the action. Judgments by default when set aside are so done upon 
terms; and in setting aside judgments by default, the court would of 
course see that no advantage was obtained of the plaintiff, and that. no 
unnecessary delay would be occasioned thereby. This course would in 
our opinion be most consonant to the interest of the parties and facilitate 
the speedy administration of justice. 

_ For. the foregoing reasons the judgment should be reversed, and Judge 
Scorr concurring, the judgment is reversed and the cause remanded. 
Napton, J., dissents. 
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DAVIS vs. FORSE. 
APPEAL from St. Louis Circuit Court. 


The same question is involved in this case as in the case of Sloan vs. 
Forse, therefore the judgment will be reversed and the cause remanded. 
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WALSH vs. MATHEWS & WIFE. 





A devise by a husband to his wife “during her natural life, or widowhood” is‘ not in restraint 
of marriage so as to render the condition invalid. The estate so devised is terminated by 
the marriage. 


ERROR to St. Louis Court of Common Pleas. 


Gamste & Bates, for Plaintiff in error. 


Lesute, for Defendants. 


McBrine, J.; delivered the opinion of the Court. 



























This was an action of ejectment brought by Mathews & wife against 
James B. Walsh in the St. Louis Court of Common Pleas, for real estate 
in St. Louis county. The case involved the construction of the will of 
Joseph W. Walsh, deceased, and was submitted to the court upon a spe- 
cial verdict, which found as follows: “The jurors aforesaid upon their 
oaths aforesaid find that Joseph W. Walsh, deceased, late of the city of 
St. Louis, departed this life in the month of September in the year 1842, 
leaving his widow Elizabeth, who is co-plaintiff in the action, and two 
daughters, to-wit: Mary F. Walsh and Margaret S. Walsh, who were 
then and still are under age; the former being now about eight years of 
age and the latter about six years of age. That said Joseph W. Walsh, 
previous to his decease, to-wit: on the fifth September, 1842, made his 
last will and testament, which is in the following words and figures, to-wit: 
“In the name of God, amen; I, Joseph W. Walsh, of the city and county of 
St. Louis, and State of Missouri, being sick and weak of body, but of 
sound and disposing mind, memory and understanding, considering the 
certainty of death and the uncertainty of the time thereof, to the end that 
I may be prepared to leave this world when it shall please God to call 
me hence, do make, publish and declare this to be my last will and testa- 
ment, hereby revoking and making null and void*all other last wills and 
testaments by me heretofore made, and my will is, that after my decease, 
all my just debts shall be paid by my executors herein afternamed, and 
as to the residue of my estate and property with which it has pleased God 
tobless me, and which shall not be required for the payment of my debts, 
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faneral charges and expenses in and about the execution of this my last 
will and the administration of my estate, I give, devise and bequeath to 
my wife Elizabeth, all my personal property of every kind, except as 
herein otherwise’ bequeathed, devised’ and disposed of. To have and to 
hold the same to her and her heirs, executors and administrators, to her 
and their use and behoof forever. Also the use, rents and profits of my 
brick house on Poplar street, between second and third streets in the 
city of St. Louis aforesaid, and the use, rents and profits of my farm 
called “Belair,” in the common fields of Carondelet, in the county of St. 
Louis aforesaid, being the same farm or tract of land purchased by me 
from one Lewis Constant, bounded, &c., to have and to hold the said 
house and farm with the rights, privileges and appurtenances, for and 
during her natural life or widowkood. I will and direct that my execu- 
tors hereinafter named, cause the houses, buildings, fences, and other im- 
provements now in progress on my said farm to be fully completed and 
finished according to the plans, estimates and contracts which I have 
formed and made for the same, and that they defray the expenses of the 
said buildings, fences and improvements out of any moneys which may 
come into their hands as my executors, which may not be necessary to 
pay my just and equitable debts; and that if such funds be not sufficient 
to defray the said expenses, my said executors may sell or otherwise dis- 
pose of so much and such portions of my real estate as they may deem 
proper to complete the said improvements. All the real or mixed estate 
of which I shall be seized and possessed, or to which I shall be entitled 
at the time of my decease, except as herein otherwise provided, I give; 
devise and bequeath, to be equally divided to and between my daughters, 
Mary and Margaret, and to their heirs in fee simple forever, provided 
however, that in case both of my said daughters shall die without issue 
and without having disposed of the said real estate during their life time, 
then the said estate shall pass to and vest in my own blood relations, as if 
I had died unmarried and intestate.”” (After giving some directions in 
reference to the adjustment of a claim, which the testator had in the Sac 
and Fox reservation, lying between the Des Moines and Mississippi rivers, 
the will proceeds, ) “I give and bequeath to my dearly beloved Mother, 
Margaret Walsh, not on account of their intrensic value but as tokens 
of my love and gratitude for her and as remembrances of me, my two old 
colored landscape paintings in my front parlor. I give and bequeath to 
my brother James, as a token of love, my gold watch and chain, and I 
desire that my said brother James be appointed guardian of my daughters 
Mary and Margaret, and that no security be required of him as such 
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guardian. Lastly, I do nominate and appoint my brother Peter A. Walsh 
and James B. Walsh, to be the executors of this my last will and testa- 
ment, and I will and desire that no security be required of them except . 
a nominal one of, say one hundred dollars. Signed, &c.”” That after 
decease of said testator and probate of said will as aforesaid, the said 
Elizabeth Walsh, his widow, took possession of the brick house on Poplar 
street in the city of St. Louis, and of the farm, both named and described 
in said will, and thenceforward received the rents and profits of the same, 
and used and enjoyed the same by virtue of and under the devise to her 
thereof made in said will. That on January 28, 1845, after the death of 
said testator, said Elizabeth intermarried with the plaintiff, William 
Mathews; that immediately after her said marriage with said William 
Mathews, the said Elizabeth being informed that by the terms of said 
devise, her said marriage divested her of all estate, right or title, as 
tenant for life or otherwise, in and to said house on Poplar street, and 
said farm called “Belair,” described in said will; was induced to give up 
and surrender, and did give up and surrender to Peter A. Walsh the 
possession of said house and farm, and that from the date of said surren- 
der by said Elizabeth, said premises have been in the possession of said 
Peter A. Walsh, or his tenants, and that the rents and profits thereof 
have not since the date aforesaid been paid to or received by said Eliza- 
beth or on her account or by her order, and that at the time of the com- 
mencement of this suit, the said defendant was in possession of said farm, 
and that the monthly value of said farm is twenty dollars, and that said 
testator, Joseph W. Walsh, at the date of his said will, and at the time of 
his decease, was seized in fee of said house on Poplar street and of said © 
farm described in his said will. But whether or not upon the whole matter 
aforesaid by the jurors aforesaid in form aforesaid found, the said defend- 
ant is guilty of the tresspass and ejectment within specified, the jurors 
aforesaid are altogether ignorant, and thereupon pray the advice of the 
court aforesaid; and if upon the whole matter aforesaid, it shall seem to 
the said court, that the said defendant is guilty of the tresspass and eject- 
ment aforesaid, then the jurors aforesaid, upon their oaths aforesaid, say 
that the said defendant is guilty thereof in manner and form as the said 
plaintiffs have within thereof complained against him, and in that case 
they assess the damages of the said plaintiffs on occasion of the tresspass 
and ejectment aforesaid, besides their costs and charges by them about 
their suit in that behalf expended to $160; but if upon the whole matter 
aforesaid, it shall seem to the court that the said defendant is not guilty 
of the tresspass and ejectment aforesaid, upon their oaths aforesaid, say 
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that the said defendant is not guilty thereof in manner and form as he 
hath within in pleading alleged.” 

On the foregoing facts the court declared the law to be for the plain- 
tiff and entered judgment against said defendant. The case is brought to 
this Court by writ of error. 

It will be found by reference to the will, that the testator gave to his 
wife nearly the whole of his personal estate, and likewise devised to her 
a brick house in the city of St. Louis and a farm in the country, with the 
words, ‘‘to have and to hold the said house and farm, with the rights, 
privileges and appurtenances, for and during her natural life or widow- 
hood. 

We are called upon to decide what estate the widow is entitled to un- 
der the foregoing clause. 

It will be made manifest by an examination of the several clauses in 
the will, that the testator understood the force and effect of the terms 
used by him. He devised and bequeathed to his wife all his personal 
property of every kind, except as therein otherwise bequeathed, devised 

and disposed of, “to have and to hold the same to her and her heirs, exe- 

; utors and administrators, to her and their use and behoof forever.” 

: (Te follows the bequest to his wife of the house and farm to have and to 
hold the same “for and during her natural life or widowhood.”’ Filling 
the elipsis, the sentence would read, “to have and to hold the said. house 
and farm with the rights, &c., for and during her natural life, or to have 
and to hold the said house o farm with the rights, &c., for and during 
her widowhood.” 

Here then is a limitation on a limitation. The first clause of the sen- 
tence limits the estate to the natural life of the wife. The latter. clause 
imposes a limitation on the former and determines the estate upon the 
happening of a contingency which the testator foresaw might take place, 
to-wit: the remarriage of his wife. Ifshe did not remarry, then she was 
to enjoy a life estate; if she did, her remarriage determined her estate in 
the house and farm. During her widowhood she takes and holds under 
the first clause, the second being in-operative ; but upon her second 
marriage, force and effect is imparted to the latter clause and her estate 
is determined thereby. That the testator intended thus to dispose of his 
house and farm, cannot we think admit of a reasonable doubt. 

If the provisions of the will operate harshly or unjustly upon the widow’s 
rights, her remedy is pointed out by the 10th sec. of the .act concerning 
dower, R. C., 1835, page 229, which provides that she may at any time 
within one year after the will is proved and recorded, file her declaration 
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in writing that she will not accept the provisions made for her by 
said will. 

But it is insisted, that notwithstanding the testator has, by his will an- 
nexed this limitation to the estate, yet she is still entitled toalife estate, 
inasmuch as the limitation is in restraint of marriage and so against public 
policy. 

It must be admitted that there is no little conflict of opinion on this 
question. Much learning and subility of reasoning have been called into 
requisition to sustain the contradictory adjudications on the subject; after 
an examination of the whole subject, as far as we have been able to in- 
vestigate it, we have arrived at the conclusion suggested by Powell in 
his treatise on devises, 2 vol., 282: ““That the numerous and refined dis- 
tinctions which the cases on this subject present, however, do not apply 
to devises of or pecuniary charges upon land, being confined exclusively 
to personal legacies; and with regard to the latter, they owe their intro-~ 
duction to the ecclesiastical courts, who, in the exercise of their juris- 
diction over personal legacies, it is well known, borrowed many of their 
rules from the civil law, to which indeed may be traced the origin of most 
of the distinctions, which at this day exist between legacies and devises.” 

He proceeds further to remark, that “‘by the civil law all conditions 
restraining marriage, whether precedent or subsequent, whether there 
were any gifts over or not, and however qualified, were absolutely void; 
and marriage simply was a sufficient compliance with a condition requir- 
ing marriage with consent, or with a particular individual, or under any 
other restrictive circumstances.” 

He states, however, that the English courts “have not adopted this 
rule in its unqualified extent, but have subjected it to various modifica- 
tions. By the law of England, an injunction to ask eonsent is lawful, as 
not restraining marriage generally. A condition that a widow shall not 
marry is not unlawful. An annuity during widowhood, a condition to 
marry or not to marry T, is good.” 

In support of the text, he refers to a case decided and reported in 2 
Amblers R., 209, and which is stated as follows: “Barret Bowen, by will, 
27th October, 1727, devised his land to his wife during her widowhood; 
and if it shall happen that my wife shall marry again, then my daughter 
Mary shall enter, provided, if my wife marry and survive my daughter, 
the estate shall return to her. Lord Hardwicke took a distinction; when 
an estate is given during widowhood, with remainder over, in that case 
she takes an estate for life determinable on her marrying; and the re- 
mainder over takes effect on determination of her estate either by death 
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or marriage. In the present case it is given during widowhood, with re- 
mainder over on her marrying again within a limited time, that is, in the 
life time of his daughter, and is by way of forfeiture.” 

The next case referred to by the author is to be found in 2 Vern., 308, 
and is stated as follows: “‘Baxter, by his will devised the surplus of his 
estate (his debts and legacies being paid) to the plaintiff, his wife, and 
John, his eldest son, equally to be divided between them; and then adds, 
whom I make my executors; and further wills, that she should continue 
his true widow but if she marry again, my willis, she shall render the 
right of being my executriz to my son Roger, to be partner with his 
brother John in the executorship.” 

The widow having married to one Stone, the question was whether by 
that marriage she had forfeited her share of the surplus. The Master of 
the Rolls was of opinion that she had as well lost her share of the. sur- 
plus, as her right to the executorship. 

The text and the cases refered to in support thereof, are in conflict 
with the principle laid down in the case referred to by the defendant’s 
counsel, and which is reported in 6 Mass. R., 169. This is a leading 
American case on the subject, and the opinion of the court is drawn up 
with much labor and ability, and we are free to admit the force of some 
of the arguments used to support the hypothesis in the case; but conced- 
ing this, still, when we consider that in this country the mantle of the 
law is thrown around a widow, and that the Lusband could not if he would 
divest her of her legal portion of his estate, as a means of future support; 
and when, as in the case now before us, it is seen that the husband has 
devised: to his wife absolutely, nearly the whole of his personalty, which 
we doubt not was of considerable value; and when we further consider 
that the construction of the will as contended for by the defendants 
counsel, would greatly impair the husbands right of disposing of that part 
of his estate not inhibited by law, we feel constrained to repudiate the 
principle of that case. Besides, if the principle should be established, 
that a testator cannot devise to his wife any part of his estate to hold 
during her widowhood, it would instead of being beneficial to the widow, 
operate an injury; for the testator not being permitted to annex such a 
limitation, would be driven to the alternative of withholding from her the 
enjoyment of all his estate, except that portion which he should see fit to 
give her absolutely. There is no necessity to hold either void. Inde- 
pendently they are each good, and together they may stand without con- 
flict; when a conflict does arise, the last limitation must prevail and 
control the rights of the widow. 
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We doubt exceedingly the correctness of the assumption, that restraints 
upon second marriages are against public policy, and should therefore be 


~ 


father, to the care and guardianship of a widowed mother, the peace and_. 
happiness of the domestic circle would indicate a different policy. 

In the case of Vance & wife vs. Campbell’s heirs, 1 Dana R., 229, 
where a testator devised all his estate to his wife, during widowhood, 
with power, as long as she remained his widow, to sell the real estate, 
and retain one third of the proceeds, with one third of the personalty for 
life; the whole to go to the children upon the termination of her estate. 
She made no renunciation of the provision made for her by the will, with- 
in the time allowed by law, and married without having sold the estate; 
held, that she was not entitled to dower, and that all her rights under the 
will were terminated by the marriage. The court say, that #the devise 
to the wife during her widowhood should not be construed as a condition 
in restraint of marriage; but should be deemed only an allowable 
limitation to the estate devised. The marriage ipso facto terminated | 
the devisee’s right to any portion of the estate as devised from the will.’? 

In a case reported in 2 B. Mon., 313, it was held, that a limitation in a ; 
devise to a widow that she shall not marry, is not void, though there 
may be no bequest over. An annuity during widowhood is not against 
the policy of the law. A devise to a widow by her husband, during life | 
or widowhood, is a limitation expressive of the duration of the estate and" 
not a condition precedent or subsequent 

In delivering the opinon of the court the J udge remarks: “We are 
aware that it has been sometimes decided that a condition in the bequest 
or devise of a husband, in restraint of the second marriage of his widow, 
is, as in other cases where there is no devise over, to be construed in 
terrorem, against the policy of the law and void; 6 Mass. R., 169; 1 Mod, 
R., 690. Yet fit has been frequently said, and we incline to think upon 
good reason, that a condition that a widow shall not marry is not unlaw- 
ful.or void, or an annuity during widowhood. Story’s E., 283; 1 Fonb. 
E., 210 note; 2 4tk., 320; 2 Bro. Ch. R., 488; 1 Roper on Legacies, chap- 
13. So far from its ‘being bad policy to restrict the seeond marriage of a 
widow, in many instances it would seem to be the best of policy and re- 
dound most to the public interest. Where she has children to raise and 
educate, it would in the general seem more consonant to good policy and 
sound morals for her to devote herself to their superintendence, care, 
moral culture, and education, than to leave them to their fate, placing 
herself under the government and control of a second husband. Without 
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intending to impose any undue restraint upon the second marriage of his 
wife, a husband might feel it proper, and for the best of reasons, to make 
a more liberal provision for her while she remained a widow and depend- 
ent upon her own exertions for support, than after she placed herself 
under the protection of another husband, and was entitled to his aid and 
comfort; and by way of accomplishing this benificent object, may as in the 
case now before the court, make a portion of the estate left to anni cease 
with her marriage and descend to his children.” 

It is said, 2 Cruise’s Digest, p. 26, ““A condition restraining a widow 
from a second marriage generally, is good.” 

In Tucker’s notes, book 2, p. 93; where he is discussing conditions 
against law, he uses the following language: “Of the several kinds of 
conditions against law above mentioned, that which respects restraints 
upon the freedom of marriage has been most fruitful of discussion. Con- 
ditions in restraint of marriage are considered as odious, and are in con- 
struction held to the utmost rigor and strictness. Moreover, if the re- 
straint be total, amounting to an entire prohibition, it seems agreed on all 
hands that it is void except in the case of a widow, who may be restrained 
by condition annexed to a devise in her husbands will from marriage 
generally on pain of forfeiting his bounty.” 2 Strange, 1128. 

Thus fortifited by reason and adjudications, we have no hesitancy in 
deciding that the Court of Common Pleas erred in deciding the law in 
favor of the appellees, and its judgment should therefore be reversed, and 
the other Judges concurring, the same is reversed. 


GATY, McCUNE & GLASBY ve. BROWN, fv a1. 


Under the act of 1843, concerning liens of mechanics in the city and county of St. Louis, a sc. 
fe. on such lien can only issue from the Circuit Court. Tbe Court of Common Pleas has 


no such jurisdiction. 


ERROR to St. Louis Court of Common Pleas. 


Statement of the Case. 


On the 3ist August, 1846, a scire facias issued from the clerk’s office of the St. Louis Court of 
Common Pleas on a mechanic’s lien, setting forth that the plaintiffs Gaty, McCune and Glasby 
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had furnished materials for the building, edifice and improvements therein described, and done 
work and labor upon the same, and that on the 24th December, 1845, they filed in the office of the 
Clerk of the Circuit Court of St. Louis county, (wherein said building, edifice and improvements 
were situate,) and within six months after their demand had accrued, a just and true account of 
their said demand after all just credits given, which amount and demand accrued on account of 
said materials furnished by them for said building and edifice and improvements and used in and 
about and upon the same under contract with Josiah Brown, owner and proprietor of said build- 
ing, edifice and improvements at the time of furnishing said materials, and for work and labor by 
them done in and upon said building,,edifice and improvements under contract as aforesaid with 
said Brown, owner and proprietor, and which demand was verified by affidavit of one of said 
plaintiffs, Glasby, the amount whereof due after all just credits and set offs, was $162 75-100; that 
said materials were furnished and work done at the request of said Brown; that said plaintiffs at 
same time filed in said office of the Clerk of the Circuit Court, a correct description of the proper- 
ty to be charged with said lien. The scire fucias then described the building, edifice and im- 
provements and lot on which they were situate, being the description filed as a certain frame saw 
mill, situated in what is commonly called north St. Louis, being about 25 or 30 feet in hight and 
containing about 50 feet in front towards the east, by about 80 feet indepth towards the west, and 
runs from one to seven saws, and the lot on which the said saw mill is situated constitutes a part of 
block number 20, according to the plat of north St. Louis, and is bounded on the north by War- 
ren street, on the east by the Mississippi river, on the south by lot No. 26 on said plat of north St. 
Louis, and on the west by lot No. 72 on said plat. The scire facias alleged that Brown was the 
owner of the said building and edifice and improvements, at the time said demand accrued and 
had since conveyed them to the said Isaac H. and Thomas L. Sturgeon, whose property and in 
whose possession they were at the date of said scire facias. 

The writ was served on Brown and one of the Sturgeons; when all the defendants appeared by 
attorney and demurred generally. At the February term, 1847, onthe argument of the demurrer, 
the defendants’ attorney asked leave to withdraw the demurrer and file a motion to quash the writ, 
which leave was given and the motion made and sustained, and judgment given quashing the writ; 
after the demurrer was withdrawn and before the motion made to quash the writ was decided, the 
plaintiffs moved for judgment for want of plea, which was refused and an exception taken to the 
refusal; and an exception was also taken to the act of the court sustaining the motion quashing the 
writ. A motion was afterwards made to set aside the order quashing the writ and overruled, to 
which an exception was taken by the plaintiffs. One reason assigned, and which prevailed with 
the court below for quashing the writ, was that the court had no jurisdiction. There were sundry 
other reasons assigned, to-wit, that the scire facias was improvidently issued, and that it was is- 
sued on a record in the Circuit Court and not founded on any record in the Common Pleas, &c., 
all amounting substantially to the one first anaes to-wit, the want of jurisdiction in the 
Common Pleas. 

The defendants’ attorney “‘asked leave to withdraw the demurrer and file a motion to quash the 
writ,” which was granted by the court, and under said Jeave said demurrer was erry and. 
said motion to a filed simultaneously. 


Seatpinc & Tirrany, for Plaintiffs in error, insist: 


1. That the Common Pleas did have jurisdiction of the cause of action in this case, and by law 
had the power to proceed by scire facias on the lien. Rev. Code of 1845, p. 315, sec. 2, gives to 
the Common Pleas concurrent original jurisdiction in all civil actions at law with the Circuit 
Court. Ibid, p. 316, sec. 8, that process and proceedings to be the same as in Circuit Conrt. 
Ibid, p. 315, sec. 3 & 4, provide for a change of venue from Common Pleas to Circuit Court, and 
from Circuit Court to Common Pleas; and there can be no change of venue from Circuit Court 
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for the reasons therein set forth, in any civil suit except to Common Pleas. Ibid, sec. 20, p. 317, 
the Judge of the Common Pleas shall have like powers in relation to suits in said court as Judge 
of Circuit Court. 

2. This suit is a civil action. 1 Tomlins Law Dictionary, 28; 2 Inst., 61, 40, civil actions are 
euch as tend only to the recovery of that which by reason of any contract, tort or wrong of another 
is due to us. 

It is therefore embraced within the provision of the act giving jurisdiction to the Common Pleas. 
It is within the very words. 

3. The act on the subject of liens in force at the time this lien was filed and suit brought, were 
the act of February 24, 1843, and page 84 of the session acts of 1842-3, and the act in Rev. 
Code of 1845, page 733. 

The act of 1843 repealed only such parts of the lien law of 1835, (Code of 1835, p. 108,) as 
conflicted with it. It therefore did not repeal the provisions of the act of 1835, respecting the 
manner of instituting actions. The act of 1845, has substantially the same provisions, which of 
course are substituted in the stead of those of the act of 1835, and are in force in St. Louis county. 

4, There is nothing to prevent proceeding by scire facias in the Common Pleas. 2 Tidd., 982; 
6 Bac. Ab., 102-3-4, as to nature of scire facias; as at common Jaw, that it issued only on records. 

5. By statutory provisions, scire facias is used for'other purposes than according to its original 
use, and on other basis than a record. In Indiana, 1 Black., 118, 137; 329. In Illinois, Breese, 
122; Illinois Rev. Code of 1833, p. 376, sec. 18.. Thus, scire facias is used to foreclose mort- 
gages, &c 

6. It is thus directed by statute to be used here, as the lien or account filed with the clerk is no 
record. The clerk of that court is made the depository of it as a matter of convenience; and the 
lien act provides that a suit may be brought on it, in certain cases by scire facias. In this in- 
stance as in the States of Indiana, Illinois, &c., in the case of mortgages, the scire facias is the 
statutory mode of suing, that is, the action is commenced by a writ so styled; but such writ does not 
issue on a judicial or any other record. The lien as filed is no more a judicial record than the re- 
corder’s books were, while the clerk of the Circuit Court was recorder. Theassembly considered 
the writ of scire facias a convenient one in form to be used for this purpose. It commands the 
sheriff substantially to cause the defendant to be notified, &c. It is perfectly competent for the 
legislature to use this writ in all cases where notice is to be given. There is 10 rule of commoa 
law so unbending that this writ cannot be used in any case to which the legislature apply it, and 
there is no difficulty in so using it. The cases of judgments on liens, (composing a part of the 
record in Page vs. Hill, just argued, ) were tried in St. Charles on liens filed in St. Louis county. 
What difficulty was there in trying and rendering the judgment init? A certified copy of the 
lien had to be produced there; and so it would have to be in the Common Pleas; or as the clerks’ 
offices and and courts are all in the same building, the original lien book could be produced and the 

files of the lien in whichever court the suit is in; and this is the actual practice there. The clerk of 
the Circuit Court or deputy attends with the books and papers in the Common Pleas whenever 
notified. 

Now, when the words of the statute gave jurisdiction to the Common Pleas, it meant what it 
expressed, and no exception is to be made unless when such jurisdiction would be so absurd or 
inconvenient, that it could not be supposed to be within the intention of the legislature. 


Ranne.ts, for Defendants in error; insists: 


1. That the scire facias was properly quashed by the court. The Court of Common Pleas had 
no jurisdiction. Statute of 43, sec. 8, page 84, requires actions under the act to be brought io 
Circuit Court. Record of lien is in the Circuit Court, and therefore the scire facias thereon must 
issue from that court. Tidds Practice; Davis vs. Pachard, 6 Wend., 331, and cases there cited. 
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Dunlap’s Practice, 1081, 1083, and cases there referred to. 23 Pick., 110; 1 Aiken, 332; 2 Penn., 
529; 3 Mo., 577, one justice of the peace can’t issue scire facias on the judgment of another, 2 
A. K. Marsh., Madison vs. Commonwealth, Graham’s Prac., 809, 819; 3 J. J. Marsh., 664, Thomp- 
son vs. Daugherty, scire facias amendable by original record. 8 Mo. R., Cornelius vr. Grant, 
“account filed in the lien stands for a declaration.” So that the declaration and writ are in dif- 
ferent courts. Rev. Code 745, sec. 7, court gives judgment for a sum proportional to liens, to be 
ascertained by the court on inspection. 

2. For defects on the face of scire facias. Law of 43, requires suit to be brought within 90 days 
after filing the Jien—this not done. Law of 745—1lien must be filed in 6 months after “work done 
or materials furnished; the scire facias says, “six months after demand accrued; the. demand 
might not accrue for twelve months; credit might be given. Law of 745, sec. 1, gives a lien for 
work, &c., on buildings thereafter erected in whole or in part—scire facias does not show that 
this was the case. 


Scorr, J., delivered the opinion of the Court. 


The principal question in this case is, whether a sctre facias can issue 
from the Court of Common Pleas to enforce.a mechanic’s lien. If this 
question defended upon the general law relative to the liens of mechanics, 
there would scarcely be a doubt of the jurisdiction of that court, as by the 
law of its organization it has concurrent original jurisdiction in all civil 
actions at law with the Circuit Court, and as the lien by the general law 
may be enforced by a suit in the ordinary form. But an act concerning 
the Revised Statutes, Rev. Code, 699, sec. 22, provides, ‘‘that all acts 
and parts of acts specially applicable to the city or county of St. Louis, 
and in force at the commencement of the present session of the General 
Assembly, and not repealed or modified by some act of the present session 
specially applicable to said county or city, shall be, and the same are 
hereby continued in force.”? The effect of this section is to preserve in 
force the statute concerning mechanics’ liens in the city and county of 
St. Louis, enacted in 1843, sess. acts, p. 83. By this act the lien is re- 
quired to be filed in the office of the clerk of the Circuit Court, and it is 
expressly enacted, that in all cases where the amount shall exceed $90, 
the action shall be brought in the Circuit Court of St. Louis county. 
The argument is, that the court of Common Pleas, having concutrent 
jurisdiction with the Circuit Court in all civil actions, and a scire facias 
being a civil action, therefore the jurisdiction exists in the Court of Com- 
mon Pleas. The act of 1843, relative to liens in St. Louis, is silent as to 
the mode of procedure to enforce a lien, but leaves that matter to be 
regulated by the general law. By the general law a lien holder may 
sue in the ordinary way or he may issue a scire facias. The question 
does not arise whether if the suit had been brought in ordinary way. the 
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Common Pleas would have had jurisdiction. The plaintiff had an option 
of remedies, and as he has chosen one, that should have been pursued in 
conformity to the principles of law. There is a great incongruity in per- 
mitting a scire facias grounded on a paper filed in one court, to issue 
out of another court, when the court in which the paper is filed has ex- 
press authority to issue the writ, and to hear and determine the contro- 
versy. It may be that the account filed is not strictly a record, but 
whether it be or-not, it is the foundation of the action and it stands in the 
place of one. For the purposes of the suit, it has all the properties of a 
record. There is no authority to issue the writ on a copy of the lien.— 
There is no necessity nur reason for it, as the clerk entrusted with the 
original, is expressly empowered to doit Why increase the costs of the 
litigation by unnecessarily carrying an original from one court to another. 
If the legislature had intended that the clerk of the court of Common . 
Pleas should issue the writ, it would certainly have privided some means 
of giving him information of the contents of the lien. The law on the 
subject of evidence provides for some cases of the kind, but this is not 
among them, for the obvious reason that there was no propriety in or 
necessity for it. If the transcript of a justice’s judgment is filed in the 
Ciréuit Court, could a scire facias issue from the Common Pleas to re- 
vive the judgment, or could a judgment of the Circuit Court be revived 
in the Common Pleas? It is no answer, to say, that these are records. 
The reason is that these records being.the foundation of the action, the 
suit must be commenced in the court in which they are found. So in the 
case of the lien, that being the foundation of the action, the suit must be 
begun in the court in which it is deposited. The very same reason which 
makes the sci. fa. on a judgment a local action, makes the sez. fa. on 3 
lienlocal. Ubi eadem ratio, ibi eadem lex. 

‘ The judgment will be affirmed, the other Judges concurring. 


LOE ENO OLLI OAPI" 


COX, sy ner Curator, Cox, vs. BELTZHOOVER. 


1. The term heir does not always refer to a person whose ancestor is dead, but is often used to 
designate the presumptive heir of a person in existence. Thus, in a note payable on de- 
mand to “the heirs of A,” A being alive, it may be shewn by averment that the term “heirs” 
was intended to mean the presumptive heir. 


2. The terms of the note constitute a latent ambiguity which may be explained by parol evi- 
dence. 
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ERROR to St. Louis Circuit Court. 


Lackxianp, for Plaintiff in error, insists: 


1. That the contract is valid, the promisee is sufficiently described by the terms of the note.— 
The word heirs, as used in the note, is merely discriptio personae, and it has several significations 
known in law, and the plaintiff was an heir in one sense when the note was given. See Cruise’s 
Digest, tit. Devise, ch. 10, sec. 23; Bac. Abr., tit. Heir, B; Bacon vs. Fitch, 1 Roote, 181; Lock- 

wood vs. Jessup, 4 Conn. R., 272, 2nd series or vol. 9. 

We are to look at the intant, rather than the grammatical or technical sense. When a word is 
capable of two or more significations, it shall be understood in that which will have some ope- 
ration, rather than that which will have none. Powell on Contracts, 377, 382, 224; Swift’s Dig., 
Ist vol., 222-3, 225. 

2. That if the word heir be of itself inapplicable to the plaintiff, it might to be explained and 
applied by averments. Swift’s Dig., vol. 1, p. 608; the Medway Cotton Manufactory vs. Adams, 
et al., 10 Mass., 360; the New York African Society vs. Varick, et al., 13 John., 38; Wells vs. 
Barrett, 2 Stark. Cas., 29. 

The promise is to take effect immediately, because it is the assumption of a debt by defendant 
which he admits to be then due; is liable to be enforced immediately; is to draw interest immedi- 
ately, and the maker intended to make the promise toa person at the time in existence and Capa- 
ble of being a party to the contract and calling for its enforcement.. As to who the promisee in 
the note is, is a latent ambiguity which can be explained and applied by the proper averments, and 
the declaration contains these averments. Supposing the facts to be true, as set forth in. the de- 
claration, the plaintiff ought to recover. 


Houmes, for Plaintiff in error. 


The casé of Yantis, et al., vs. Yourie. of the decisions of this Court, not yet reported, is be- 
lieved to be in point in this case. 


Topp & Krum, for Defendant in error, insist: 


That the Circuit Court did not err in sustaining said demurrer— 

1. Because the promise or undertaking of the defendant was not made to the plaintiff by name, 
nor does the plaintiff ’s declaration contain any averments which show that the promise or under- 
taking of the defendant was in fact made to the plaintiff. 

2. The undertaking of the defendant, by the terms of the note, is to the “‘heire of Elizabeth 
Coz by her marriage with Wm. Cox.” The promise, therefore, by any reasonable construction of 
the note itself, is made to all the heirs of Elizabeth Cox by said marriage, &c.; but the plaintiff 
has not, by any proper averments, shewn that the plaintiff is the see intended and designated 
by the term heirs in the note. 

3. From the averments in the plaintiff’s declaration, the court must presume that the said Wil- 
liam and Elizabeth Cox were alive at the time of the making of the said note, and that they are 
still living. Nothing is averred to rebut this presumption. 

4. The case made by the plaintiff’s declaration is in substance nothing more than an action upon 
anote payable on the happening of a certain event, but which has not yet occurred. This suit, 
therefore, so far as appears from the declaration, was instituted prematurely. 


‘ 
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5. Inthe absence of proper averments to the contrary, the heirs of Elizabeth Cox, by her said 
marriage, &c , cannot be definitely known until the decease of the said Elizabeth and William, or 
one of them. 

6. The fact averred in the plaintiff’s declaration, that the contract of marriage between said 
Elizabeth and William Cox had been annulled, &c., does not determine that said note is payable 
to plaintiff; nor does the averment that the plaintiff, at the time of the institution of the suit, &., 
was the only child and presumptive heir of the said Elizabeth, determine that the note is payable 
to plaintiff. 

7. There is no averment that the promise was made or intended to be made to the heirs of said 
Elizabeth, born of the said marriage with said William, and which had been annulled previous to 
the making of said note. The said Elizabeth and William, at the time of the making of the said 
note, were capable of contracting marriage, notwithstanding said divorce, and it is not inconsist- 
ent with any thing contained in the plaintiff’s declaration to assume that said Elizabeth and Wil. 
liam had again intermarried at the time of the making of the said note. 

8.-If the averment that the marriage between the said William and Elizabeth had been annulled, 
&c., is material to show the plaintiff’s right of action, then such averment is defective, for it is not 
shown or averred that the said court of chancery in Jllinois had jurisdiction or authority in the 
premises, nor are the proceedings of the said court verified with a prout patet per recordam; there- 
fore, and by reason of such defects, the demurrer of the defendant is well taken. 

9. The averment in the plaintiff’s declaration that the defendant promised the plaintiff, by the 
appellation of the heirs of Elizabeth Cox, &c., to pay said sum to the plaintiff, &c., is not true in 
fact, as the profert of the note clearly shows; therefore such averment neither aids nor establishes 
the plaintiff’s cause. 

10. To constitute an heir in the proper sense, of the term, the death of the ancestor is essen- 
11. When the words of a contract are clear, and express a consistent meaning. and idea, they 
cannot be contradicted by parol evidence, and therefore no averment in the declaration can be 
suffered to contradict them. In this case, the declaration states the note to be to the “heirs,” &c., 
and also a divorce before the making of the note, and the plaintiff to be the only child, &c.— 
Taking, then, the plaintiff’s supposition that there could be no more children by that marriage, it 
follows that this only child could not have been solely contemplated. No one living, in particu- 
lar, was intended, but such as should be heirs, at a time when there might be more than one heir, 
as in case of this child having children and then dying and then her mother dying. The word 
heirs is thus shown to express aclear and cousistent idea. 


McBaips, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Cox against Beltzhoover 
in the Circuit Court of St. Louis upon the following instrument of writ- 
ing:— 

nT, Samuel S. Beltzhoover, hereby agree to pay the heirs of Mrs: 
Elizabeth Cox, by her marriage with William Cox, the sum of seven 
hundred and seventy-five dollars, it being the amount due them from 
Frederick W. Beltzhoover and assumed by me, in part consideration for 
a lot of ground on block seventy-six, and improvements, this day con- 
veyed to me by said Frederick W. Beltzhoover. St. Louis, November 
12, 1842.” (Signed) Samvet S. Beirznooven.” 
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The declaration contains ten counts. In several counts, the above in- 
strument of writing is substantially set out, and it is averred: that by 
virtue of a decree in chancery, rendered by the Circuit Court of Cass 
county, in the State of Illinois, on the 22nd May,, 1839, and before the 
said note was made, the contract of marriage then existing between said 
Elizabeth and William Cox,-was annulled; that at the time said note was 
made, the plaintiff in error was, and now is, the child and presumptive 
heir, and the only presumptive heir, of the said Elizabeth Cox, by her 
marriage with William Cox; and said defendant, in and by said note, 
promised the said plaintiff, by the appellation of the heirs of Mrs. Eliz- 
abeth Cox by her marriage with William Cox, and describing her as 
such, to pay her, &c. 

To this declaration the defendant filed a general demurrer, which the 
court sustained and entered judgment thereon. The plaintiff brings the 
case here by writ of error. 

The principal question is, whether the contract set out is such an one 
as can be enforced in a court of law, and if so, whether the declaration 
contains the necessary averments. 

The first branch of the question involves a legal construction of the 
word “heirs,”’ as used in the contract. Without pretending to examine 
and make an analysis of the numerous authorities which have been re- 
ferred to by counsel, (for we doubt not but that there has been much 
subtilty of reasoning employed on the subject) we shall content onr- 
selves with referring to a case or two which meets the question fully and 
decides it correctly. 

In 4 Conn. R., 272, second series or 9th vol., the action being on the 
following note:— 

“Greenwich, May 1, 1822. 

“On demand, for value received, I promise to pay unto the heirs of 
Jonathan Jesup, one hundred dollars, with interest till paid, as witness 
my hand. (Signed ) Peter Locxwoop.” 

Bissell, J—“The only question raised upon this motion in. error re- 
gards the validity of a note of hand. The note is made payable to the 
heirs of Jonathan Jesup, who is admitted upon the record to have been 
living when the note bears date. It is averred in the declaration that 
the plaintiffs below were the children and presumptive heirs, and the 
only presumptive heirs of the said Jonathan Jesup, and that the promise 
contained in the note was made to them by that title and appellation. 

“These averments, if well made, are admitted by the demurrer. But 


itis said that this contract is on the face of it so utterly void as that it 
}0 
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cannot be aided by any averments whatever; that there are no promisees 
to this note—no person in existence to whom it is made payable. 

‘* This is obviously the only ground upon which the case of the plain- 
tiff in error can be rested with the least hope of success; because, if the 
note be made payable to any person, although there may be an ambigu- 
ity with regard to the person intended, there is no doubt that such a de- 
fect may be supplied by averment, and parol evidence is always admis. 
sible to explain a latent ambiguity. This rule obtains universally in the 
construction of wills. Even a misdescription may be corrected by aver- 
ment, and a plaintiff sueing on a promissory note which purports to be 
payable to a person of a different name, may aver and show by evidence 
that he was the person intended.” 2 Starkie R., 29; 3 Stark. Ev., 1021, 
1025; 10 Mass. R., 360. 

“« Is then the note in question void, on the ground that it mentions no 
promisees, and of course contains no promise? The affirmative of this 
proposition rests on the legal maxim, quod nemo est haeres viventis. The 
accuracy of this maxim, as a general proposition, is unquestionable; and 
it is undoubtedly true, that to constitute a person a full and complete 
heir, the death of the ancestor is essential. But it is also true, that the 
term heir is not always used in law as denoting a person whose ancestor 
is dead. There are many cases where it applies though the ancestor be 
living, and there it means the heir apparent. In this sense it is frequently 
used in the statutes and in legal documents. Thus it is used in the Stat- 
ute 25 Edw., 3, by which it is made treason to kill the heir of the king. 
{tn the same sense it is used in writs of ravishment of wards guare fikam 
et hatredem rapuit; and there are numerous instances under wills where 
the word heir has been used in the same sense. Thus, a devise to the 
heir of a person living has been repeatedly adjudged good. when it was 
manifestly the intent of the testator to designate the heir apparent.— 
2 Vent, 311; 1 P. Wm., 229; 2 Black. R., 1010; 2 Desaus Ch. R., 94; 
7 Bingham, 226. The word heér does not then necessarily and ex vt fer- 
ming import the death of the ancestor. 

‘<It may be, and, as we have seen, often is, used to denote the heir ap- 
parent or presumptive heir of a person living; and in this sense it was 
undoubtedly used in the case now before us. There can indeed ben 
question in regard to the intention of the parties to this contract: | The 
note is on demand, bears interest from the date, and is capable of beim; 
enforced immediately. it was not to wait the death of the ancestor, pet 
to take immediate effect. The promise was made to persons In exist 
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ence—to persons capable of receiving and enforcing the contract. That 
they are also sufficiently designated, we have only to apply a very fa- 
miliar and well settled principle, and that is, that in the construction of 
contracts, the intent of the parties is to govern. See also 1 Root, 181.”’ 

The argument in this opinion covers fully both branches of our en- 
quiry, and maintains incontrovertibly the right of the plaintiff to main- 
tain her action. 

The judgment of the Circuit Court ought therefore to be reversed, 
and, the other Judges concurring, the same is reversed, and the cause 
remanded. 


HOLLOWAY vs. STEAMBOAT WESTERN BELLE. 


The St. Louis Court of Common Pleas has jurisdiction of actions of trespass against boats. 


ERROR to St. Louis Court of Common Pleas. 


Hits & Hart, for Plaintiff in error. 


Question.—Has the Common Pleas of St. Louis county jurisdiction in actions of trespass against 
boats and vessels ? 

1. The 2 sec. of act entitled, “Court of Common Pleas of St. Louis county,” p. 315, Rev. C., 
1845, enacts, “that the Court of Common Pleas shall have concurrent original jurisdiction in all civil 
actions at law with the Circuit Court.” And in 2 subdivision—“concurrent original jurisdiction 
with the Circuit Court in all actions founded on contract by and against boats and vessels.” This 
act was approved 27th February, 1847. 

By this aet there is a general grant of jurisdiction in all civil cases, and a waive grant in cer- 
tain actions against boats. There is no limitation of the jurisdiction. 

2. The 3 sec. of the act entitled, “Boats and Vessels,” p. 181, R. C., 1845, and the 2 sec. of 
same act taken together, expressly confer “jurisdiction on the Court of Golbssog Pleas in actions 
“for damages, for injuries done to persons or property by such boat or vessel.” This act wa’ ap- 

proved 26th March, 1845. 

3. If there is any conflict in the two acts, the last one passed must govern, See sec. 12, art, 
Laws, p. 697, R. C. 1845. 

4. The act concerning “Boats and Vessels,” having been approved last, expressly confers the 
jurisdiction, if it was denied by the first act, and as in the first act there is a general grant of jurisdic- 
tion concurrent with the Circuit Court, there is no doubt that the Common Pleas have jurisdiction 
by the 2nd and 3rd sections of the act concerning boats and vessels, and the judgment shouldbe 
teversed 
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Rannews, for Defendant in error. 


The only question presented by the record in the case, is, whether on the 25th April, 1846, the 
st. Louis Court of Common Pleas had jurisdiction of a case against a steamboat in actions not 
founded on contract. ; 

1. The St. Louis Court of Common Pleas is a court of limited and restricted jurisdiction, and 
not of general jurisdiction. It is nat established by the Constitution of the State, but by statute. 
See State Constitution, art. 5, and Code of 1845, p. 314, and following. 

It therefore has no jurisdiction except that only that is given by the statute creating it. 

By that statute the St. Louis Court of Common Pleas at the commencement of this suit had con- 
current original jurisdiction with the Circuit Court, only in actions founded an contract by-and 
against boats and vessels. See Code of 1845, p. 315, sec. 2, and second subdivision. 

But this is not an action founded on a contract, but is an action substantially of trespass. It is 
an action therefore of which the Common Pleas could have no jurisdiction. 

2. No jurisdiction of this action was given to the Common Pleas by the act concerning bgats 
and vessels. See Code of 1845, p. 181, sections 1 and 3. 

The first section fixes the classes of cases in which boats may be sued as defendants by name. 
And the third section merely points out the courts to which parties may resort for the purpose of 
proceeding against a boat as defendant by name. This section says, a party may resort to the 
Circuit Court and to the Common Pleas; and the 23rd section says, he may alsoresort to a justices’ 
court when the demand does not exceed a certain amount. The object of the act is not at all to 
fix the jurisdiction of the several courts above named, or either of them, but merely to point out 
courts in which boats might be proceeded against by name. 

By giving the construction that I contend for, to these two acts above referred to, they both 
have full effect given to them. For on the hypothesis that the Common Pleas has no jurisdiction 
in cases like the present not founded on contract, yet still boats may be sued by name as defend- 
ents in a multitude of cases in the Common Pleas, and thus the 3rd section of the act regulating 
boats and vessels, has full effect given to it. 

But by giving the opposite construction, that is, that the Common Pleas has jurisdiction of al! 
kinds of actions against boats and vessels, then the 2nd clause of the 2nd section of the act estab- 
lishing the Court of Common Pleas is nullified and can have no effect. 


McBripe, J., delivered the opinion of the Court. 


James Holloway brought an action of trespass in the. Common Pleas 
of St. Louis, against the steamboat Western Belle, by complaint for an 
injury done to a flatboat by the said steamboat, the flatboat belonging to 
the said plaintiff. The defendant demurred to the complaint, and the 
demurrer being sustained and judgment rendered thereon in favor of the 
defendant, the plaintiff has brought the case here by writ of error. 

The only question presented is, has the Court of Common Pleas of St. : 
Louis county, jurisdiction in actions of trespass against boats and vessels’ 

By an act of the General Assembly of this State, entitled, “An act to 
establish a Court of Common Pleas in the county of St. Louis,” approved 
27th February, 1845, R. C., 314, sec. 2, the jurisdiction of said court is 
defined. By the second sub-division of said section, the Court of Com- 
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mon Pleas has “concurrent original jurisdiction with the Circuit Court in 
all actions founded on contract by and against boats and vessels.”? Had 
there-been no further legislation on the subject, no question could have 
arisen, for obviously the jurisdiction claimed in this case is not given by 
the foregoing provision. But when the legislature undertake to prescribe 
a summary remedy against boats and vessels, and give to creditors, and 
persons injured by them, a lien thereon, they declare that, “every boat 
and vessel used in navigating the waters of this State, shall be liable and 
subject toa lien in the following cases: Fourth, ‘For all demands, &c., 
and for damages for injuries done to persons or property by such boat or 
vessel.’ ”” 
ec. 3. “Every person claiming the benefit of a lien, &c., may com- 

menice his suit, &c., by filing a complaint, &c., with the clerk of the 
Circuit Court of the county in which the boat or vessel may be found; 
and in St. Louis county the suit may also be commenced by filing the 
complaint with the clerk of the Court of Common Pleas:”’ 

This manner of conferring jurisdiction, where a new remedy is given 
by statute, is not uncommon, and we can see no valid objection to it. 

This latter act was approved on the 26th day of March, 1845, R. C., 
1845, p. 181, and if there be any conflict between its provisions and the 
former act defining the jurisdiction of the Court of Common Pleas, it must 
control this last named act, having been approved one month subsequent. 

The Court of Common Pleas erred in sustaining the demurrer, and the 
other Judges concurring herein, its judgment ‘is reversed and the cause 
remanded. ; 


PAGE vs. HILL. 


. The vendee is not tenant under, but is an adverse claimant against his vendor, and may dis- 
pute his title, or set up against him or those claiming under him; an outstanding title. 


*. The title of a purchaser under execution relates back to the time at which the lien attached, 
and he will be entitled to all the rights of the defendant at such time. 


i 


- [fat the time the lien attached, the defendant in the execution was in possession, as against 
the purchaser under execution, the title of defendant cannot be disputed, nor can an out- 
standing title be set up to defeat his recovery of possession. 
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. But if defendant in the execution had not possession at the time the lien attached, but had 
conveyed the land by deed, although the same be not recorded, his vendee will be deemed 
as holding adversely to him, and will be entitled to dispute his title, or to set up an out- 
standing title to defeat a recovery by a purchaser under execution; although as against the 
title of such purchaser the unrecorded deed will be void. 


. The vendee of the defendant in the execution claiming under a deed made subsequent to the 
attaching of the lien, can not, however, make such defence, but is regarded as tenant under 
the defendant. 


}. Where the original owner of land in New Madrid injured by earthquakes, sells such land, a 
location of other land made in lieu thereof, subsequently to such sale, vests the title to such 
located land in the vendee asthe legal representative of such original owner, and although 
the deed be not recorded, it is valid between the parties, and any conveyance of the 
located land made by the original owner, will be inoperative, the title to such land never 

. having vested in such original owner. 


. Nor would a deed made by the original owner after such location conveying the injured land 
to a third person, vest the title to the located land in such person, as the representative of 
the original owner. Que. as to the effect of such conveyance ? 


APPEAL from St. Louis Court of Common Pleas. 


Spatpinc & Tirrany, for Appellant, insist: 


I. The first and main question arises on the instruction given for the plaintiff below, to-wit, that 
the deed from Martin Coontz to Tanner, does not rebut the prima facie evidence of title in Coontz, in 
the land located wnder the New Madrid certificate. The act of Assembly of Feb. 11, 1839, (see p. 
40 of acts 1838-9,) provides that, “the certificate shall be only prima facie evidence of title in the 
grantee therein named,” &c., and then it is provided that that title may be rebutted by showing 
that the grantee named in the certificate was not the owner of the injured lands, at the time the 
certificate issued. This instruction asserts that the deed of Coontz to Tanner did not rebut the 
prima facie case made out by the certificate; in other words, did not convey to Tanner the injured 
land on which said certificate No. 145 issued. It amounts to the instruction in so many words, that 
there was no evidence before the jury that the land conveyed by Coontz to Tanner was the same land as 
the tract in lieu of which said certificate issued. We assert on the contrary, that there was evidence 
to go to the jury, that Coontz had, before the certificate issued, conveyed away the injured land; 
and thus in the language of the act just cited, was not at the time said certificate issued, the owner of 
the injured lands in liew of which the certificate issued. 

It must be borne in mind that the same act, sec. 3, enacts, that the title to the land located by 
virtue of the New Madrid certificate shall be determined according to the equitable rights of the 
parties to the land as located by virtue thereof. 

On this point it is asserted by the appellant that there was evidence, ample to go to the jury, show- 
ing that Coontz was not the owner of the injured land at the time the certificate issued, viz: 

1. The deed itself from Coontz to Tanner describing the land as in the New Madrid certificate, 
to-wit, 640 acres on the bayou St. John in New Madrid. This deed was made by Coontz under 
whom the plaintiff below claimed by a subsequent deed. Its statements and recitals are therefore 
evidence against him. I donot say estoppels. 

2. The certifieate states that the land mentioned therein was materially injured by earthquakes. 
The deed.of Coontz to Tanner recites the same of the tract conveyed therein. 
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3. In the certificate the recorder of land titles says, that the land mentioned therein “appears by 
the books of his office to be owned by Martin Coohtz,” and in the deed of Coontz to Tanner, it is 
stated that the tract therein conveyed was claimed by Martin Coontz in his name before the board 
of commissioners, as appears by the records of said recorder’s office; and in the deed of Tanner to 
McKnight and Brady, it is stated-to be the same tract originally claimed by and confirmed to said 
Coontz. 

4. The Coontz deed to Tanner was made in contemplation of taking the benefit of the act of 
Congress of 17th February, 1815, and so states, and authorizes in so many words, the said Tanner 
to proceed under that act and locate land according to it, &c. 

5. McKnight and Brady to whom the same land, and right of location was conveyed by Tanner, 
located the certificate and procured the survey. This circumstance coupled with the fact, that 
the certificate did not issue till after Coontz conveyed the land to Tanner, is strong to show that 
the certificate itself issued on this land. It is evident then, that the grantee of Coontz under this 
deed, procured the certificate to issue, and procured it to be located. 

6, The lapse of time from the location of the certificate in 1818, to the date of the deed of Coontz 
to Lewis, under whom the plaintiff below claimed, connected with the consideration—$1000 only 
for 640 acres, worth several hundred dollars an acre—and without warranty. 

7. Coontz could not have the right of location to but 640 acres. See act of Congress of Feb. 
27, 1815, see. 11. 

II. The appellant has proved a conveyance by Coontz to Tanner of 640 acres lying in New 
Madrid county, on the bayou St. John, which-had been presented for confirmation, and which had been 
injured by earthquakes; with authority to Tanner, the grantee, to take the necessary steps under 
the act of Congress and locate said lands. A certificate of new location soon afterwards 
issues in lieu of a tract of land—having precisely the description and incidents just specified; 
shortly after McKnight and Brady, (Tanner’s grantees, ) have possession of that certificate, and 
locate the same near St. Louis. Now, it is asserted for the appellant that the burden is on the ap- 
pellee to throw doubt or suspicion upon the identity of the land, by proving that Coontz owned 
another 640 acre tract, situate on the bayou St. John, in New Madrid county, which was laid be- 
fore the old board of commissioners by Martin Coontz, as claimant, and which was materially in- 
jured by earthquakes; that this is an affirmative fact; and that the appellant is not bound to prove 
that there was no other tract of that description except the one conveyed by Coontz to Tanner. 

III. The fact that the deed of Martin Coontz to Tanner was not duly acknowledged, cannot 
affect the title of the newly located land. This fact is a matter entirely between Coontz or rather 
Tanner and the United States, as the law was then, if the deed was not duly proved, or acknow]- 
edged and recorded, and the grantor should make another deed of the same land to a person bona 
fide and for value, the second deed would carry the title. But the law was not, and never has 
been, that if a deed is not duly proved or acknowledged and recorded, that the same shall be void - 
#8 to a subsequent purchaser of another piece of land. The act of Ist October, 1804, governs the 
case. It is totally different from the present law which makes deeds void as to all persons, unless 
duly proved and recorded. That act only makes such deeds void as to subsequent purchasers or 
mortgagees; leaving it as at common law, or rather to the general law in force as to all other per- 
sons. Coontz has made no second deed of that land in New Madrid. The United States are satis~ 
fied with the title of it as derived by them through his deed to Tanner. 

Tanner being then the owner of the land at New Madrid, obtained the New Madrid certificate 
and the same was located, and thereupon the title of the tract at New Madrid vested in the United 
States, by the act of Congress, and the right to the newly located land vested in McKnight and 
Brady, the assignees of Tanner. The land in New Madrid had been given up to the United States, 
and the United States in consideration thereof, had given the newly located land, which of course 
in equity, belonged to the party who had paid for it; that is, Tanner or his assigns who had parted 
with their title to the 640 acres in New Madrid. ‘ 

Thus the title to the newly located land when it emanated from the United States, vested either 
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in McKaight & Brady or in Coontz for their benefit. In this action the equitable title is in ques- 
tion, and the decision is to be accordingly. See p. 40 of acts of Assembly of 1838-9, and Rey. 
Code of 1845, p. 142, sections 12 & 13, whereby it appears that our Assembly considered the legal 
title of the newly located land as vesting prima facie in Coontz, which prima facie case is rebutted 
by showing that Coontz was not the owner of the land in New Madrid when the certificate issued 
of new location; and that the title to the newly located land shall be determined according to the 
equitable rights of the parties. We show conclusively whether the deed was duly acknowledged 
or not; that Coontz was not the owner of the land in New Madrid when the certificate issued, but 
that Tanner was, and of course the certificate was equitably his; and thé same, both the certificate. 
right of location and the right to the land -when located, passed to MeKnight and Brady, whose 
deed is duly acknowledged and recorded in St. Louis county. 

But it is said that Lewis, under whom Calvert derives title, bought from Coontz without notice 
of McKnight and Brady’s equity, as in this action the court is trying the equitable title, that is, 
who in equity has the right, we resort to equitable doctrines; and nothing is better settled than that 
he who buys with notice, or what should put him upon enquiry, is held to have taken the title 
subject to the equity, and nothing is better settled than that every person, both in courts of law 
and equity, is always considered as having notice of whatever is recited in the deeds or title papers 
through which he derives title or claims. It needs no citation of authorities to establish points se 
plain. Now, Lewis claims from Coontz through this certificate No. 145, and through the location 
made upon the land in question; which location was made by McKnight and Brady, in their names as 
representatives of Martin Coontz. This very paper, the location of McKnight and Brady, is at 
the foundation of the title; on it the surveyor acted, it is officially filed in his office and communi- 
cated to the office of the recorder of land titles. Lewis then, when he bought, had notice by the 
very title papers under which he claims, (for he claims under that location, as there was no other 
made,) that McKnight and Brady loeated the land in question as representatives of Coontz, and 
of course, if he looked to the recorder’s office of the county, he would have found the deed of 
Tanner to them, which refers to Coontz’s deed to him. I say nothing of the lapse of time, and of 
the paltry consideration given by Lewis for land now worth a princely fortune, all which indi- 
eates notice to him of a disputed or doubtful title. 


But it is said, Page, the defendant below is estopped, as D. D. Page bought out the Lewis title. 
(which had been conveyed to Calvert, and by him to Lucy M. Scott.) Now the deed is not made 
to either of the Pages; and how can a deed be an estoppel at law which is not made by the party nor 
tohim? Asa deed, it cannot have any such effect; then, does the fact, that Page thought it best to 
quiet the title, and to buy his peace, and that he gave a trifle to a speculator who set up a pretence 
to his land, work an estoppel? that is, is he prevented from setting up his good title and showing 
the truth, by the fact, that he bought off a trespassor who set up a claim? ‘Is it the law that a 
man shall lose his land, by buying his peace, by paying a pretender a trifle to cease harrassing 
him? Does such an act imply an admission on the part of Page, that his own title before was 
bad, or that Calvert’s was good? Nor is the fact that Page got possession from Calvert or Scott. 
either taken by itself, or coupled with the deed from them to Benoist, any estoppel. The deed is 
in fee simple absolute for value, and the possession delivered according to it;and Page or Benoist, 
is not estopped from denying title in Calvert and Scott, or in those under whom they claim. Page 
holds adversely to every body. See case of Macklot vs. Dubreuil, 9 Mo. R., 477; see Smith’s 
leading cases in the Law Library, under estoppels, English and American note, and the case 
cited in Macklot vs. Dubreuil; 3 Hill’s R., 516; 7 Wheat., 535; 16 Peters R., 25; 2 Metcalf, 32: 
2 Marshall, 27;4 Littell, 274. 

This is not the case of entry under execution debtor; for Calvert was not in possession, against 
whom alone, the executions of Hil! and Thompson issued; Bates’ execution was against both, but 
it passed nothing. 

IV. The first instruction asked by the defendant below, was improperly refused. It asked the 
court to say that nothing passed by the sheriff’s sale and deed under the judgment and execution in 
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the case of Bates. The plaintiff’s title was on three sheriff’s deeds, and on a mechanics lien for an 
aliquot part of the house; the one in favor of Hill was for 59766-183025 parts of the house. The 
one in favor of Thompson was for 101854-183025 parts of said house, and the other, that of Bates, 
was supposed by the court to cover the residue, being 21805-183025 parts, whereas in reality, the 
award of execution as well as the execution and deed, do not describe any intelligible proportion 
of the property. The description in the execution and deed is, “the eleven hundredths and ninty-one 
parts of one hundred of said property in said lien mentioned; to-wit, a two story frame house, c.” 
That sale must of course be void for the want of a description of the interest sold. Itis also said, 
because the description in the execution and deed, is different from that in the judgment; in which 
Jast (the judgment) execution is awarded against “eight hundred and forty-eight hundredths of one 
hundredth” of the property. So that the execution went for a different proportion than authorized 
by the judgment, and in neither judgment, or execution, or deed, can any person tell what interest 
or proportion is intended. 

This instruction had it been given would have prevented a recovery of so much of the property 
as was not embraced in the judgments and sales under the two other liens. 

The claim of Bates. also was for a cause of action that was by law no lien; and as this appears 
on its face, and the lien is a record, no title could be got under it, unless on its face it could be a 
lien. 

V. The 2 & 3 instructions asked by defendant below should have been given. It assumes the 
law to be, that upon a judgment against-a person who was neither owner nor possessor of land at 
the time, materials were furnished or work done for, or upon a building, nor at the time when the 
contract was made for furnishing such materials or doing the work, the title cannot be affected by 
sheriff’s sale under such judgment, in virtue of the law relating to builder’s liens. 6 Mo. R., 163; 
Sibley, et al. vs. Casey & Biddle, Revised Code of 1835, page 108. 

VI. The fourth instruction asked by defendant raises the same question as the one given for the 
plaintiff. 

VII. The motion for new trial ought to have been sustained as the verdict is against law - 
evidence; saying nothing of instructions. 

As to the pretended estoppel against Page, because of his alledged entry under the execution 
debtors, Iremark, that the judgments and executions of Hill and Thompson under which alone any 
thing could pass, were against Calvert alone, and he was not then in possession, and never was in 
possession again; so that Page did not get possession under Calvert, nor from him, but from Scott 
alone. So that the rule as to estoppel in such cases does not apply. Calvert joined in the deed im 
order to convey all his interest in the whole Coontz tract of 640 acres, for Lewis’ deed to him 
conveyed much more than Calvert had conveyed to Scott. 


Geyer, for Appellee. 


I. The case, as made in the Circuit Court, presented several distinct questions: 

1. The legal effect of the judgments, executions, sheriffs sales, and deeds, under which the 
plaintiff claims, as against John Calvert and Lucy M. Scott, and those claiming under them. 

2. There being evidence tending to prove that the defendant entered upon and held the land un- 
der Calvert and Scott, pending the actions tovenforce the liens, whether the jury finding that be 
so entered, he could set up title in a third person. 

3. If he could set up such title, whether he has shown such title in his father or any one else. 
4, The title set up involves the interpretation and legal effect of the deed from Coontz to Tan- 
ner, as between the parties, whether it is a conveyance of the land afterwards located or a mete 
power to convey, and if it operates as a power, whether Tanner’s deed to McKnight and Brady 

is adue execution of that power, so as to pass the interest of Coontz to the land located. 

5. Whether the acknowledgment of the deed from Coontz to Tanner, made before a justice c! 
the peace, is of any avail. 
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6. If net, whether the registry of that deed in New Madrid, without acknowledgment or proof, 
regarded either as a conveyance of the land in St. Louis county, or as a power to convey it, will 
take precedence of a conveyance of the land by Coontz to a bona fide purchaser, without notice, 
actual or implied, of that deed, there being no evidence whatever of any possession of the land 
by Tanner or those claiming under him, or of notice of the prior deed to Lewis, or any of those 
claiming under him. 

7. Whether a deed from Calvert to Scott, not recorded, shall have the effect to defeat the lien 
of creditors created by the contract of the grantee before the deed was recorded, and the judg- 
ments, executions and sales, when neither the creditor nor the purchaser had notice of such deed. 

These questions involve the interpretation of written instruments and statutes, both of the wre 
ted States and of this State, and could not lawfully be referred to a jury. 

No principle is better settled than that the construction of written evidences, and of laws, is ex- 
clusively with the court. Levy vs. Gadsby, 3 Cranch, 180. So of the construction of foreign 
laws. Sidwell vs. Evans, 1 Penn., 388. 

Even where extraneous evidence is admissible to aid the construction, as it sometimes is, so far 
as to ascertain the circumstances underwhich the writing was made, and the subject matter to be 
regulated by it, yet the court is to direct the effect of the evidence and what shall be the construe- 
tion if certain facts shall be proved. Fowler vs. Bigelow, 10 Mass., 379, 384. 

It would be error to leave the construction of the written instrument to the jury. Walsh vs. 
Duser, 3 Bin., 337; Moore vs. Miller, 4 S. & R., 279; Dennison vs. Wertz,7 8. & R., 372; Vin- 
cent vs. Heff, 8 do., 381; Rothe vs. Miller, 15 do., 100; Adams vs. Bells, 1 Watts, 425; Reeve vs. 
Leonard, 1 Mass., 91; Howe, et al., vs. Bass, 2 do., 330; McCoy vs. Lightner, 2 Watts, 347. 

. So it is error to give instructions referring to the jury any question of law, or involving a ques- 
tion of law. Fugate & Young vs. Carter, 6 Mo. R., 267; Newman vs. Lawless, ib., 279; Worth 
v3. Maclay, 2 S, & R.,415; Coleman vs. Roberts, 1 Mo. R.,97; Plater vs. Scott, 6 Gill & Johns. 116. 

On the other hand, questions of fact must be referred to the jury, and cannot be assumed or de- 
cided by the court; it is therefore misdirection to give to the jury an instruction based upon the 
assumption of a fact; McEldeny vs. Flannigan, 1 Har. & Gill, 308; or to submit to them a mixed 
question of law andfact. Plater vs. Scott, 6 Gill & Johns., 116; McRea vs. Scott, 4 Rand., 463; 
Labaume vs. Dodier, 1 Mo. R., 441; Watson vs. Musick, 2do., 47; Bryan vs. Wear & Hickman, 
4 do., 106; Vaulx vs. Campbell, 8 do., 224. 

IL. It is wholly immaterial whether Calvert was or was not in possession of the land when the 
contracts were made, or during the erection of the building. Possession, without title, would not, 
while title, even without possession, does, authorize him to enforce a lien. The third and fourth 
instructions refused propose to submit to the jury the whole question of the title of Calvert, in- 
volving several questions of law, and among them the interpretation and legal effect of the deeds 
from Coontz to Tanner, and from Tanner to McKnight and Brady—the construction of statutes— 
the validity and effect of an acknowledgement before a justice in Kentucky of a deed for land 
in Missouri—of a registry without proof of acknowledgement, as against a subsequent purchaser 
—the construction of the statute giving liens to builders and material men, as against an unre- 
corded deed—together with the effect of notice, and what facts-shall amount to notice. 


Ill. The fourth instruction proposes to submit to the jury, not only all the questions of law in 
the third, but all others involved in the case, and assumes facts exclusively within the province of 
the jury todetermine. It proposes that the jury shall decide at discretion on the validity and legal 
effect of all conveyances under which the defendant claims—the location and patent certificate— 
and that they shall disregard altogether the conveyances under which the plaintiff claims, or, 
what amounts te the same thing, makes the whole case depend upon the opinion of the jury touch- 
ing the validity and effect of the deed from Coontz to Tanner—from Tanner to McKnjght and 
Brady—the location by the latter, and the patent certificate—taking it for granted that the plain- 
tiff has shown no title under Coontz, and either that the defendant did not hold under Calvert or 
that the deed from him to Scott defeated the lien. This instruction was properly refused because 
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it proposed to assume facts, and refer to the jury pure questions of law, and others involving law 
and fact. 

IV. The judgment in favor of Bates against Calvert and Scott is conclusive as against them, and 
all claiming under them, subsequent to the commencement of the suit. if, therefore, the defend- 
ant entered under a purchase from Calvert and Scott, or either of them, pending the suit, he is, 
in respect to the title under that judgment, in no better condition than his grantors would have been 
had they continued the possession. The first instruction refused, either assumes that Page did 
not enter under the defendants in the judgment, or, that so entering, the judgment is not binding 
on him, and was therefore properly refused, unless the judgment or execution and sale are utterly 
void as against the defendants, Calvert and Scott. 

V. The judgment is conclusive of the question of lien claimed by the plaintiff, ‘and it is not 
competent for the defendant in that action, or any other person in a collateral action; to dispute 
either the quantity and value of the work and materials, or the lien established. The lien is es- 
tablished by the judgment—commences from the first labor done or materials furnished, and con- 
tinues though there be a change of owners—Pennoch vs. Hoover, 5 Rawle, 191—on a m e 
by the owner during the progress of the work. American Fire Ins. Com. vs. Pringle, 2 8. &R. 138. 

VI. The variance between the award of execution and the execution, in respect to the propor- 
tion of interest subject to the judgment, does not render the sale void. The award of execution 
is amendable by the judgment, or the execution by the award. The amendment might be made 
even after error brought. Hickman vs. Barnes, 1 Mo. R., 110; Atwood vs. Gillispie, 4 Mo. R., 
423; Cheatham vs. Tillotson, 4 Johns., 499; McNair, et al., ys. Lane, 2 Mo. R., 48, 

A variance between the judgment and execution being amendable, cannot be taken advantage 
of on a trial for the recovery of the land sold by-virtue of the execution. Jackson vs. Walker, 
4 Wend., 462; Jackson vs. Anderson, ib.,, 174; Jackson vs. Page, ib., 585; Evans vs. Wilder, 1 
Mo. R., 313; Montgomery vs. Farley & Robinson, ib., 233; Swan vs. Saddlemire, 8 Wend., 676; 
Jack. ex dem. Hunter vs. Page, 4 Wend., 585. 

VII. The deed of Martin Coontz, of 27th May, 1816, does not convey, or purport to convey, to 
James Tanner any land thereafter to be located; on the contrary, the special powers granted in 
respect to the location of land under any certificate to be obtained, excludes such a condition.— 
It is not denied that the grantor might have conveyed the lands to be located, and it may be ad- 
mitted that if the deed had contained nothing on the subject, it might be interpreted to transfer 
the interest in the new location under our statute, But the owner of the injured lands had un- 
doubtedly the contro! of the whole subject, and his deed accepted by the grantee must be under- 
stood to have expressed his intention. In respect to the certificate and the appropriation of other 
lands, the deed is unequivocal, conferring a power not intended as a grant. 

VIII. Whether the deed be regarded as a conveyance or as a power to convey, it is void as 
against Lewis and those claiming under him. It was never acknowledged or proved according 
to any law of this State, prior to 1841; and though recorded in New Madrid county, such record- 

“ing does not operate to give a priority to the grantee, nor as notice to the subsequent purchaser 
from Coontz. Registration without authority of law confers no validity on instruments. Kerns 
vs. Swope, 2 Watts, 75; and does not effect the right of a creditor or purchaser. Murray vs. John- 
son, 3 A. K. Marsh., 220; Cheney vs. Watkins, 1 H. & J.,527; Jackson vs. Colden, 4 Cow., 266; 
Heister vs. Fortner, 2 Bin., 400; Blood vs. Blood, 23 Pick., 80. 

There is in this case no evidence whatever that Lewis or Calvert had notice of the deed from 
Coontz to Tanner. There was no possession by Tanner, or those claiming under him, from which 
to infer notice. The case, as presented by the evidence, is one of adeed not duly recorded, against 
a subsequent conveyance to a bona fide purchaser, in which the law prefers the latter. 

TX: If it be assumed as proved, that Calvert had conveyed the lot in question to Lucy Scott, 
Previous to his contract with the builders and material men, by a deed which has been lost, it will 
not avail the defendant, because, by statute then in force, a conveyance of land, lost or not lost, 
is not valid or binding except between the parties thereto, and such as have actual notice thereof, 
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until the same is filed for record.. In this case, no deed was filed for record until September, 1842, 
and no evidence tending to show that either of the three plaintiffs in the judgment had any notice 
of such deed. The liens attached at the commencement of the execution of the contracts in 
April preceding. The judgments subsequently rendered, and the executions and sales related to 
the commencement of the lien. Pennoch vs. Hoover, 5 Rawle, 291; Anshutz vs. McClelland, 5 
Watts, 487; Matlock vs. Deale, 1 Miles, : 254; American Fire Ins, Co. vs. Pringle, 2S. & R., 138, 

As to the jedgmest i in favor of Bates, Mrs. Scott was a party to it, and bound by it as well as by 
the liens in favor of Hill and Thompson, which commenced before her purchase. 

X. The defendant has shown no title in himself, and is not at liberty to set up an outstanding 
title in cones he entered under a contract with the defendant in the executions while the actions 
were pending, Hot only with a knowledge of the existing liens, but expressly holding subject to 

them. That he was the tenant of his father, Daniel D. Page, does not enlarge his rights. Dan- 
iel D. Page himself purchased the title from Calvert and Scott, subject to the lien of the plaintiff 
and others, and the entry was under that purchase. The wretched expedient of causing the deed 
- be made to another, will not serve the purpose designed of covering up the transaction and de- 
frauding'the builders and material men. Similar artifices have been before resorted to in like 
cases without success. The rule which prevents the defendant in the execution from setting up 
an outstanding title in an action by the purchaser against him, applies with equal force and reason 
to his substitutes, whether they appear undér the guise of tenants or purchasers subsequent to the 
commencement of the lien. Jackson, ex dem., Master vs. Buck, 10 J. R., 223; Jackson vs. Jones, 
9 Cowen, 182. 

A person who has entered into possession under another and acknowledged his title, cannot set 
up an outstanding title in a third person. Jackson, exdem. Smith vs. Stewart, 6J. R., 34; Jack- 
son vs. Dewaltz, 7 do., 157; Turley vs. Rogers, 1 A. K. Marsh., 245; Jackson vs. Hinman, 10 J. 
R., 192. 

The-claim of title which could not be set up by Calvert or Scott, cannot be set up by Page, who 
came in under them. Jackson vs. Harden, 4 Johns., 202. 

XI. Upon the whole record it appears that the merits of the case are with the appellee, and the 
_ judgment being for the right party, ought not to be reversed, even if it shall seem that there has 
been a technical misdirection. Newman vs. Lawless, 6 Mo. R., 301; Neal vs. McKinstry, 7 do., 
128; Finney, et al., vs. Allen, 7 do., 416; Vaulx vs. Campbell, 8 do., 224; Harper vs. Pope & 
West, 9do. 405. 

An erroneous instruction which works no prejudice toa party, forms no ground for the reversal 
ofa judgment. Bosley vs. Chesapeake Ins. Co., 3 Gill. & J.,450. To authorize a reversal, there 
must not only be error in the instruction, but that error must be prejudicial. Bellisime vs. Mc- 
Coy, 1 Mo. R., 318; Newman vs. Lawless; Finney, et al., vs. Allen, above cited. 

Where the judgment is for the right party upon the whole record, it will not be reversed, al 
though error may have been committed. Tate vs. Barcroft, 1 Mo. R., 115; Dulie’s heirs vs. 
Smith, do., 224; Walker, etal., vs. English, ib.,534; Paine vs. Collier & Pettus, 6 do., 321. 


Napton, J., delivered the opinion of the, Court. 


This was an action of ejectment by Hill to recover the possession of 
about six acres of land lying near St. Louis. The plaintiff, Hill, obtain- 
ed a verdict and judgment in the Court of Common Pleas. 

The title of the plaintiff was derived from three judgments, under which 
the property in dispute was sold by the sheriff, and conveyed to the plain- 
tiff as the purchaser at the sale. 
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1. A scire facias on a builder’s lien was siied out by Hill from the St. 
Louis Circuit Court on the 29th September, 1842, against John Calvert. 
The judgment therein was rendered in St. Charles (the venue having 
been changed) on the 11th May, 1845, against Calvert for $296 83 debt, 
and $47 75 interest and costs, and execution awarded against such 
proportion of the property described in the scire facias as $296 83 bears 
to $915 12 1-2. The property was described in the execution as “a 
house which is situated in the county of St. Louis, in the township of 
St. Louis, about two and a half miles from the St. Louis court house, on 
the south side of the road leading from St. Louis to St. Charles, upon 
the following described piece or parcel of land, to-wit: Beginning at a 
stone in the middle of the main road leading from St. Louis to St Charles, 
thence north, 45 degrees 30 minutes west, 7 chains 97 links,” running 
with said road to a stake; thence south, 14 degrees 15 minutes west, 2 
chains 80 links to a stake; thence south, 86 degrees east, 8 chains 42 
links to a stake; thence due north 5 chains 51 links to the beginning— 
being part of Martin Cuontz’s survey, and sold by said Coontz to Chan- 
cellor Lewis, and sold by said Lewis to said Calvert; containing six 
acres and thirty-four hundredths of an acre, as laid down by W. H. Coz- 
zens for said Calvert, August 13, 1843, as will appear by a plat of that 
date, which said land is enclosed with a board fence. The house is a 
frame building, fronting on the south side of the St. Charles road, ahout 
24 feet by about 26 feet deep, two stories high, with a two story porch 
in front. Adjoining, on the back end, is an ell building about 48 feet 
long by about 16 feet wide, one anda half stories high, with an one story 
porch i in front, and a cellar under the back end, which said house is now 
in possession and occupied by Lucy Maria Scott.” The sheriff’s adver- 
tisement under the execution offers for sale, “ fifty-nine thousand three 
hundred and sixty-six one hundred and eighty-three thousand and twenty 
fifths, (569366-183025) parts of the above described property. 

2. A scire facias on a mechanic’s lien, sued out by Thompson against 
Calvert in St. Louis Circuit Court, and judgment rendered by the Cir- 
cuit Court of St. Charles, (the venue having been changed) against Cal- 
vert for $567 20, and an execution was awarded against the same prop- 
erty above described, or rather such portion of it as $509 27 bears to 
$915 121-2. The advertisement of the sheriff was for the sale of the 
one hundred and one thousand eight hundred and fifty-four one hundred 
and eighty-three thousand and twenty fifth (101854-183025) part of the 
above described property. The return and deed describes the same 
fraction. 
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3. A suit of Bates by Scire facias on a lien against John Calvert and 
Lucy M. Scott. The judgment in this case was for $109 02 1-2 debt 
and $17 00 damages, in St. Louis Circuit Court, and execution was 
awarded against the proportion of the property described in the judgment 
as “eight hundred and forty-eight hundredths of one hundredth of the 
whole amount of liens charged upon the property.” The execution upon 
this judgment was against the “‘eleven hundredths and ninety-one parts 
of one hundredth of said property. 

_ The sherifi’s deed to Hill for the proportion stated in his judgment was 
executed 15th July, 1845, the sale having been on the 7th of that month. 
The sh@riff’s deed to Hill under the judgment and execution in the case 
of Bates, was executed the same day for the proportion of property de- 
seribed therein, being ‘‘the eleven hundredths and ninety one parts of one 
hundredth of said property.” Also sheriff’s deed to Erskine under 
Thompson’s judgment, and Erskine’s deed to Hill, executed 14th August, 

-1845, were read. 

{The plaintiff also introduced oral testimony, showing, that on the 15th 
September, 1842, Francis. Page was in possession of the property in dis- 
pute, that Lucy M. Scott went into possession on 28th September, 1842, 
Calvert having been shortly before in possession; that Scott remained in 
possession until Page entered. Calvert, who was examined as a witness 
stated, that the property was in the possession of Scott in the spring of 
1842, she having gotten possession from him; that the house was built in 
the summer of 1842 by the carpenter Thompson; that it was built at 
witness’ request; that he made a deed to Scott in the spring of 1842, and 
that she was in possession at the time the contract for building was made 
by. him. .The deed was made the last of March or first of April, and she 
selected the site for the house. When he sold to her, he agreed to have 
the house built... That she then left St. Louis and was absent some time, 
and on her return said she had lost the deed, and he made her another for 
thesame property. Calvert stated further, that he claimed the land un- 
der €©..Liewis, who lives in Louisiana, and that he considered himself in 
possession two or three years before his sale to Scott, but had no inclosure 
until then, and the land was uninclosed and the people got wood there. 

The defendant relied on the following title: 

1..New Madrid certificate No. 145, authorizing Martin Coontz or his 
legal representatives to locate 640 acres of land, dated September 18, 
1816. 

2. Location of McKnight and Brady of the same, claiming tobe “legal 
representatives”’ of said Coontz, dated May 29, 1818. 
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3. Survey and plat returned by Sur. Gen. to Recorder, July, 1818. 

4. Patent certificate, dated November 17, 1822. 

5. Deed of Martin Coontz and wife to James Tanner, dated 27th May, 
1816, conveying in fee the tract of 640 acres of land lying in New Madrid 
county, on which the New Madrid certificate afterwards issued. This 
deed recites that the land was injured by earthquakes, and it authorizes 
Tanner to avail himself of the act of Congress of 17th February, 1815, 
and locate any quantity of land thereunder which the grantors of said 
deed might have been entitled to, for his own use and for his heirs and 
assigns forever, and to sell, transfer and convey the same to any person, 
and authorizes him to sell and convey to the United States, the said in- 
jured tract of land, &c., also.gives him power to substitute others. This 
deed was acknowledged in Kentucky before a justice of the peace, whose 
official character was authenticated under the seal of a court by the 
clerk, and was recorded in New Madrid county on the 28th June, 1816. 

6. Deed from Tanner to McKnight and Brady, dated 8th November, 
1816. This deed conveys 640,acres of land, with the right and privi- 
lege of locating the same, according to the provisions of said act of Con- 
gress. “The said right and claim of land hereby conveyed being 640 
acres of land originally claimed by and confirmed to Martin Coontz, and 
conveyed by said Coontz and his wife to the said James Tanner, as being 
situate on the waters of the Bayou St. John, in said late county of New 
Madrid; and the said James Tanner as the legal representative of the 
said Martin Coontz and wife, has accepted the relief offered by the 
aforesaid act of Congress, and procured from the recorder of land titles, 
a certificate No. 145, authorizing said Martin Coontz or his legal repre- 
sentatives to locate the said 640 acres of land on any of the publie lands 
of the said territory, &c.; and the said James Tanner representative of 
the said Martin Coontz, does hereby authorize and empower the said 
McKnight and Brady to locate the said 640 acres of land accordingly.” 
Then follows a covenant of warranty by said: Tanner for himself, heirs, 
&c., to McKnight and Brady, their heirs and assigns “of the right/and 
title of the said 640 acres of land -wheresoever the same may be located 
as aforesaid, according to the lines:and boundaries thereof, as the ‘same 
may be established by final survey.”” This deed was acknowledged ‘on 
the day of its date and recorded 15th January, 1817, in St. Louis sounty. 

7. Deed of James Tanner to the legal representatives of McKnight and 
Brady, dated 26th June, 1843, reciting the former deed to McKnight and 
Brady, and the location of the 640 acres and survey thereof, and then 
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conveying to their legal representatives the land so located. This deed 
was acknowledged 3d July, 1843, and recorded on the 12th July, 1843. 

It was admitted that Daniel D. Page, father of defendant, acquired 
by sheriff’s sale and by partition made in 1829 in St. Louis Circuit Court, 
all McKnight and Brady’s interest in 214 acres, parcel of said 640 acres, 
and in which: portion the lot of land in controversy is located. 

The plaintiff by way of rebuttal gave in evidence: 

1. Deed of Martin Coontz and wife to Chancey Lewis, dated 26th 
October, 1840, conveying all the land located for him in his name under 
certificate aforesaid No. 146. The consideration expressed in this deed 
was $1000, and no warranty was given except against claims of the 
grantors and their heirs. Fora particular description of the land located 
reference was made to the records in the office of the Recorder and Sur- 
veyor General in St. Louis, and in the General Land Office at Washing- 
ton City. The said certificate was stated in the deed to be, “located in 
'T.. 46, north R. 7 east, in the county of St. Louis.” This deed was re- 
corded 7th November, 1840. 

2. Deed from Lewis to John Calvert, dated 16th November, 1841, 
conveying to Calvert three portions of the land conveyed to Lewis by 
Coontz and wife, describing them by metes and bounds, containing to- 
gether 117.63 acres. This deed was recorded November 16, 1841. 

3. Deed of John Calvert to Lucy M. Scott, dated 13th September, 
1842, and recorded the following day, conveying 6 34-100th acres by 
metes and bounds as follows: “Beginning at the stone in the middle of — 
the toad leading from the city of St. Louis to 8t. Charles; thence north 
45 deg., 30 min., 7 chains, 97 links, and running with said road to a stake; 
thence south 14 deg., 15 min., w. 10 chains, 80 links, to a stake; thence 
south 86 deg., east 8 chains, 42 links, to a stake; thence due north 5ch.. 
51 links, to the beginning, being part of Martin Ceontz’s survey, &c. 

4. Deed of Calvert and L. M. Scott to L. A. Benoist without date; 
conveying in fee simple all their right and interest in the tract conveyed 
by Martin Coontz to Lewis, &c., and in the house in dispute. This deed 
was acknowledged on the 8th April, 1845, 

The: plaintiff also called John Calvert as a witness, who stated that 
defendant was in possession under Danie] D. Page; that he was present 
when said premises 'were delivered up to said Page; that a deed of said 
Scott and himself was first made out to D. D. Page, who returned it and 
said, he wanted it made to Benoist, and it was so made; that Page paid 
_ the consideration of the deed so made to Benoist; that Page was at liberty 
to resist said liens. About the time witness commenced said house, Page 
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came there and notified witness that he claimed the land, and Page’s 
title under Tanner became generally known and was much canvassed. 

The court gi.ve the following instruction, at the plaintiff’s instance: 

“The deed from Martin Coontz to James Tanner, dated in 1816, and 
given in evidence in this suit does not rebut the prima facie evidence 
of title of Martin Coontz in the land located by virtue of certificate 
No. 145.” 

The court also instructed the jury on behalf of defendant, that, “there 
can be no recovery in this action by plaintiff, unless the jury believe 
from the evidence that the house in question is situate on the tract of 
land described in the declaration.” 

The court refused to give the following instructions, asked by defend- 
ant: 

1. That no title passed in the house in question by the sheriff’s sale and 
deed under the judgment and execution in the ease of Bates against Scott 
and Calvert. 

2. That no title passed in the house in question by the sheriff ’s sale 
and deed under the judgment of D. B. Hill against Calvert, given in evi- 
dence, if the jury believe from the evidence that Calvert was not the 
owner or possessor of the land on which the said house was built, at any 
time during the progress of its erection, or at the time when the contract 
was made with Hill for the materials furnished by him. 

3. That no title in the house in question passed by the sheriffs sale 
and deed under the judgment and execution of Thompson against Calvert 
given in evidence, if the jury believe from the evidence that Calvert was 
not the owner or possessor of the land on which the said house was built 
at any time during the erection of said building, or at the time when the 
contract was made with said Thompson for the erection of the same. 

4. If the jury believe from the evidence that Martin Coontz had no in- 
terest in the injured land (on which certificate No. 145, read to the jury, 
issued) at the time said certificate issued, and that the same then be- 
longed to James Tanner, and that said Tanner conveyed his right of 
location thereunder to McKnight and Brady, and that they located the 
same, and that the patent certificate given in evidence issued on said 
location, then the jury are bound to find for the defendant. 

The first point which arises on this record, is the position taken by the 
plaintiff (below, ) which denies to the. defendant the right to set up the 
outstanding title of D. D. Page under Martin Coontz. This position is 
based upon the principle, that a defendant in an execution, and those 
acquiring possession under him, cannot defeat the recovery of the pur- 
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chaser at the sheriff’s sale, by setting up an outstanding title. The prin- 
ciple is not denied, but its applicability to this case is denied by the de- 
fendant. 

The reason of this rule when applied to the defendant in the execution 
is obvious enough. The purchaser buys the possession, if nothing more, 
and the defendant must give up that possession. If there be an outstand- 
ing title better than that of the defendant in the execution, the proprietor 
of that title is in no worse condition by reason of this rule. It is as con- 
venient for him to bring his ejectment against the purchaser as against 
the defendant in the execution. A person holding under the defendant 
in the execution, or getting possession from him stands in no better at- 
titude than the defendant himself. He of course holds without title from 
the defendant, because the defendant could make no title after the judg- 
ment which would affect the purchaser under the execution. If he has 
purchased a better title than the defendants since the tenancy commenced, 
he cannot avail himself of this title in a suit against him by the purchaser 
under the execution, because he cannot deny the title of his landlord; 
and therefore cannot deny that title: when the process of Jaw has trans- 
ferred it to another. 

In this case the judgments upon which the executions issued under 
which the plaintiff purchased, were against John Calvert. The judgment 
and execution in the case of Bates against Calvert and Scott, were 
clearly void, because, neither the execution nor sheriff’s deed conveyed 
any intelligible proportion of the property. The judgment was for “eight 
hundred and forty-eight hundredths of one hundredth of the whole amount 
of liens charged upon the property.”” The execution was against the 
“eleven hundredths and ninety-one parts of one hundredth of said pro- 
perty.”” The sherift’s deed conveyed the proportion of property de- 
scribed in the execution. Besides the fact, that the execution does not 
describe the proportion of property specified in the judgment, it does not 
give any description which can be comprehended. The purchaser, 
therefore, took nothing under the execution in favor of Bates. 

The whole question then depends upon the fact, whether Calvert was 
in possession at the time these liens attached upon the property. Ifhe 
was not in possession, the mechanics who filed the liens, and those deriv- 
ing title under their judgments, have no right to the benefit of the rule, 
which precludes every one holding under the defendant in an execution 
from setting up an. outstanding title. The reason of the rule does not 
apply. They have only acquired the title which Calvert had, and they 
must resort to the same measures to get the possession, which Calvert 
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must have used, if he had the right of possession only. But if Calvert 
had the actual possession, either by himself or his tenant, then a person 
acquiring the possession either from Calvert or his tenant, must yield 
that possession to the purchaser under the executions against Calvert, 
although he may have purchased a better title from some other source 
or may be able to show that better title outstanding. 

The question then recurs, was Calvert in possession of this land when 
these liens attached? Calvert was not in possession himself, but Scott 
was in possession. The plaintiff, however, insists that Scott’s possession 
was that of a mere tenant under Calvert, because the deed from Scott to 
Calvert was never recorded, and was therefore void against the holders 
of the liens, and those who purchased under their judgments. This is no 
doubt true, so far as any ézéle under that deed is concerned. The deed 
from Calvert to Scott, could not be available against the mechanics and 
material men, and those purchasing under their judgments, because it 
was not recorded before the liens attached, and the statute expressly 
declares that an unrecorded deed shall be void as to all the world, except 
the parties to it, and those having actual notice of its existence. But 
here we must keep in view the distinction made by the act. Though the 
deed from Calvert-to Scott was void as to Hill and Thompson, and would 
constitute no obstacle to the consummation of their titles by judgments 
and sales, and could not be given in evidence to defeat such title, yet 
the deed was good between Calvert and Scott. The deed, it will be ob- 
served, was made before the creation of the liens. What was the effect 
of the deed, at the time it was made? Did the deed and the transfer cf 
possession which accompanied it, make Scott a tenant of Calvert? Cer- 
tainly not. The deed conveyed the fee simple title to Scott, and she 
was forthwith put in possession. Her possession under that deed was 
therefore adverse to Calvert, as it was to that of the rest of the world. 
Scott was at liberty to dispute Calvert’s title, and of course, any one 
purchasing from her ceuld do the same. This was the condition of the 
land, and the relations of the parties at the time these liens were created. 
The execution and judgments relate back to this period of time, and the 
rights of the purchasers, under these executions, must be determined by 
the character of Scott’s possession af that time. If her possession at this 
period wag not that of a tenant under Calvert, but as a claimant of the 
land in fee simple adversely to Calvert, then Calvert was not in posses- 
sion, and the plaintiff bought at the sale under the executions only Cal- 
vert’s right of possession; a right which Calvert himself could not have 
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asserted against his deed, but which the plaintiff may assert, because that 
deed was not recorded. 

Let us substitute for the mechanic’s lien an ordinary mortgage, and the 
distinction already adverted to will be equally obvious. Suppose that 
Calvert, instead of contracting liens by causing buildings to be erected 
upon the premises, had morgaged the property to Hill and Thompson. 
Previous to the mortgage, he executes an unrecorded deed to Scott, and 
puts her in possession under the deed. The mortgages are foreclosed, 
and Page becomes the purchaser under the judgments and sales, and 
brings his ejectment against Scott. The deed from Calvert to Scott is 
insufficient to protect her possession, because it is void as to the mort- 
gages, and those purchasing under the judgments of foreclosure. But 
the deed from Calvert to Scott is good to show an adverse possession in 
Scott at the time the mortgages were executed, and consequently enables 
her, as an adverse claimant of the title, to protect her possession by an 
outstanding title. 

If the deed from Calvert to Scott, had been executed after the liens 
attached, the rule, I apprehend, would have been different. Calvert 
being in possession by his tenant, at the time of the liens (whether they 
be mortgages, judgments or builders’ liens) could not, by executing a 
deed to his tenant, convert that tenancy into an adverse possession. If 
the rule could be evaded in this way, it would be worthless. The rela- 
tion of the parties at the time of the judgment or the lien, must control 
their rights and regulate their defences in the ejectment suit which may 
be instituted upon the title springing out of the judgment or the lien. 

I have not adverted to the fact, that the deed from Calvert and Scott 
was made to Benoist, and not to D. D. Page, because I consider it en- 
tirely immaterial. That title, whether made to Page or Benoist, could 
not defeat the purchaser under the liens. It has no connexion with the 
question now under consideration, which relates exclusively to the pos- 
session, and is only important in determining whether the present defend- 
ant occupies a position. in relation to the possession, which prevents him 
from defending his possession by a title under Martin Coontz, not derived 
through Calvert, or must give up that possession under arule of law gov- 
erning the action of ejectment, and assert that title in the character of 
plaintiff. Whether the deed was made to Benoist or D. D. Page, it is 
elear that the possession of F. Page, the defendant, was derived from 
Scott, and if the judgments, under which the plaintiff claims title, hed 
been against Scott, the plaintiff would have been entitled to the benefit 
of the rule which has been invoked in his favor. As these judgments 
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were against Calvert alone, who was not in possession when the liens 
attached, he loses this advantage. 

The principle question in this case, is in relation to the comparative 
value of the two titles derived from Martin Coontz. This seems to have 
been the only point controverted in the Circuit Court, and the only one 
upon which that court gave any opinion. All the instructions, both the 
one given and those refused, are upon this point. Tie Circuit Court 
declared Page’s title insufficient to rebut the title of Calvert, derived 
through Lewis from Coontz. It may be well to recur to the facts. 

In May, 1816, Coontz executed his deed to Tanner, conveying 640 
acres in New Madrid injured by earthquakes, and authorizing Tanner to 
avail himself of the act of February 17, 1815, for the use of himself and 
his assigns. This deed was not recorded; for the record in New Madrid, 
upon an insufficient acknowledgment, was a mere nullity. In September 
following, Tanner procured from the Recorder certificate No. 146, 
authorizing Martin Coontz or his legal representatives to locate 640 
acres of land. In November of the same year, Tanner conveyed to Mc- 
Knight and Brady, and authorized them to locate the 640 acres, reciting 
the previous deed from Coontz to himself, and that he had accepted the 
relief offered by the act of Congress and procured the certificate No. 
145. In 1818, McKnight and Brady made the location as legal repre- 
sentatives of Martin Coontz. Page has the title of McKnight and Brady. 
In 1840, Coontz conveyed to Chancey Lewis all the land located for him 
under New Madrid certificate No. 145, and Calvert procured Lewis’ 
title to so much of this land as is now in controversy. 

What then would be the condition of the title, if we leave out of view 
the deed from Coontz to Lewis in 1840? According to the decision in 
the case of the heirs of Kirk vs. heirs of Greene, (10 Mo. R., 252,) where 
the owner of the land in New Madrid has aliened it before the certificate 
issued, the certificate and location under it vest the title in such alienee 
as the legal representative. It can make no difference in determining 
this point, whether the deed from Coontz to Tanner was recorded or not, 
if it was effectual to pass the title to the 640 acres in New Madrid, in 
lieu of which this certificate issuec. That this deed was void as between 
Coontz and Tanner, whether recorded or unrecorded, cannot be disput- 
ed. The location, then, under certificate No. 145, vested in McKnight 
& Brady, the assignees of Tanner, who had purchased the land in New 
Madrid from Coontz, and had conveyed it to McKnight & Brady, and 
empowered them to make the location. When the location was made, 
the title to the injured lands passed to the United States. 
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But Coontz, in 1840, makes a second deed, attempting tu convey the 
lacated land in St. Louis county. His deed does not convey or purport 
to convey the same land, which he had previously conveyed to Tanner 
by an unrecorded deed, but the land which had been located in lieu of it 
under the New Madrid certificate 145. Now, according to the decision 
in Kirk vs. Greene, the title to the land in St. Louis county had in 1818 
passed to McKnight and Brady, and never vested in Martin Coontz. How 
can the conveyance from Coontz of the land in St. Louis county, to which 
he never had any title, affect his previous conveyance to Tanner of the 
land in New Madrid? 

Had the conveyance from Coontz to Lewis been of the land in New 
Madrid, it is not clear that the title of McKnight and Brady would have 
been affected. For the act of 1815, declares that the location shall zpso 

facto operate as a relinquishment to the United States of the injured land. 
The question of title would then be between the United States and 
Lewis, and if the title of the United States should be considered as 
avoided by the deed to Lewis, such a result might be held to avoid 
the location, which was based upon it, but could not have the effect of 
transfering to Lewis the benefit of such location. But it is obvious, that 
in a controversy between McKnight & Brady ard Lewis, the validity 
of the location could not be questioned. 

The whole question then in relation to the two titles under Martin 
Coontz, seems to have been determined by the case of Kirk vs. Greene. 
For all the arguments urged in support of the title of Lewis or Calvert, 
are based upon the premise, that Coontz had at some period of time, the 
title to the located lands. Upon this assumption is based the reasoning 
by which the deed to Lewis is contended to have the effect of making 
him the legal representative of Coontz, notwithstanding the previous 
unrecorded deed to Tanner. The premises failing, by holding that the 
located lands passed to the legal representatives of Coontz in 1818, and 
not to Coontz himself, the argument must fall with them. 

The other Judges concurring, the judgment is reversed and the. cause 
remanded. 
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}. What constitutes a common field Jot within the meaning of the act of Congress of 1812, is a 
matter of law, and to be determined by the court. 


2, It is net necessary to shew a concession or any authoritative act of the Spanish Government 
to shew title to such a lot, the act of Congress having made possession, cultivation, or in- 
habitation before 1803, evidence of title. 


3. The act of 1812 was not intended to confer title on those who had abandoned their claims te 
the lots mentioned in the act, but to the last claimant who had not abandoned. 


4. Removing from the village and ceasing to cultivate the lot, do no‘ alone amount to an aban- 
donment. To constitute an abandonment, there should be a removal with an intention te 
abanden, or some act amounting te adisclaimer of title. 


b. It was not necessary under the act of 1812, that the claimant should file a claim with any 
officer of the federal government, the act of 1824 not being obligatory upon the claimants. 
That act only enabled them to procure documentary evidence of title. 


%. The act of 1812, proprio vigore conferred title on the claimants, and no further act was 
necessary on the part of the government. 


7. The recorder had no power under the act of 1812 toconfirm any title on a concession; he 
was authorized only to act upon inhabitation, cultivation, or possession. 


®. Where a concession described the land as in Grand Prairie, and bounded by Little River, al- 
though the recorder in his confirmation refers to Little River as the boundary, as in the 
concession, if it be shewn that Grand Prairie did not in fact touch Little River, and that 
the lot was in Grand Prairie common fields, the boundary of Little River must be rejected. 


ERROR to St. Louis Circuit Court. 


Gamsie & Bares, for Plaintiff in error. 


1. The 9th instruction asserts that though Martin Coontz may have conveyed the land in N. w 
Ma:lrid, in lieu of which the recorder’s certificate was issued to James Tanner, and though the 
plaintiff derived title regularly under Tanner, yet the legal title to the land located in the name of 
Usontz or his legal representatives, vested in Coontz and not in Tanner, or those claiming under 
hims and therefore that the plaintiff was not entitled to recover. This is clearly contrary to the 
deessions of this court in Kirk’s heirs vs. Greene’s heirs, 10 Mo. R., 252; Mitchel! and wife vs. 
‘Tickers, Ibid, 260; Montgomery and wife vs. Landusky, 9 Mo. R., 714. 

2. The second clause of the second instruction asserts that if the premises in dispute were a part 
efatract of land which had been cultivated or possessed as private property prior to the 20th 
December, 1803, and known as acommon field lot in the Grand Prairie common fields of St. Louis, 
‘he plaintiff was not entitled to recover. 

One matter of fact controverted between the parties, was whether the property in question was 
vithin the Grant Prairie common fields. The court puts the question to the jury to be determined 
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by them as a question that may decide the case, whether the land was known es a part of acommon 
field lot—when known? By whom known? 

3. The third instruction asserts that if there were tracts of one or more arpents front by forty 
deep, possessed and cultivated as common field lots adjoining those which were granted and used 
and occupied in the same manner as those which were granted, then the tracts so occupied and 
cultivated, were common field lots confirmed by the act of 13th June, 1812. 

This instruction contains the broad assumption as a matter of law, that the possession and culti- 
vation of tracts of a particular shape adjoining the lots granted in a common field, makes such 
tracts common field lots, without any evidence before the courts of the manner in which such lots 
were originally appropriated to private use, or of any assent or of facts from which the assent of 
the Spanish authorities could be inferred. For let it be remembered, that the same lew must exist 
in relation to land adjoining the common field of any other of the Spanish villages at a distance 
fiom the residence of the Lient. Governor as may be declared to exist in relation to this land near 
St. Louis, and so the fact, that the Lieut. Governor resided at St. Louis would not justify the in- 
ference that such assent was given. : 

4. The fifth and sixth instructions are directly opposed to each other on the case as it was made 
in evidence. The fifth decides that the confirmation under the act of 1816, is no bar to the plain- 
tiff, unless the grant to Calve*in Livre Terrein No. 1, page 17, covers the land in di-pute; while 
the sixth decides that the confirmation is for the land possessed by Calve, without regard to the 
grant in Livre Terrein. The sixth instruction construes the confirmation erroneously, in declaring 
that the land possessed is that to which the confirmation applies. The confirmation refers to 
Livre Terrein for the description of the land confirmed. 


5. The seventh instruction refers to the jury the question of the proper legai construction of the 
confirmation, whether the confirmation was of the tract which was cultivated and possessed by 
Calve under the grant, without regard to the calls of the grant. Having in the sixth committed the 
error of declaring that the land possessed by Calve was that which was confirmed, the further 
error is here committed of referring the construction of the written confirmation to the jury. 

6. The eleventh instruction asserts that the plaintiff has shown no title to any lands within the 
Coontz’ survey, which was at the time of the location embraced in any private claim, whether such 
claim was surveyed or not. 

Chis instruction cuts off ali pretence of title in the plaintiff to any land in the Coontz’ survey, 
which was at the time of location claimed by any other person, no matter how or upon what title. 
The explanation of this remarkable instruction is given by the counsel, in claiming that the appli- 
cation by McKnight and Brady to the surveyor general, to have the certificate located so as to ex- 
clude lands claimed by other individuals, operates so as to control the whole title derived from the 
survey and location, and to make the title from the government invalid, if any other person at the 
time had any claim to the land, though the claim then was of no validity in law, or may have 
since been determined to be a mere shadow. 

The application to the surveyor to which such potent effect is given, forms no part of the plain- 
tiffs title. Bagnell vs. Broderick, 13 Peters. 

The twelfth instruction asserts that the plaintiff can have no title to any land that ever was 2 
common field lot. This is upon the assumption that it must belong in either to some private 
person or be reserved for schools. This is altogether a mistake, as no lot in the Grand Prairie 
fields is included in the out boundary of the town as run under the ist sec. of the act of 1812, and 
consequently the schools can have no claim to it. 

7. The first and second instructions asked by plaintiff and refused by the court are direeted to 
the survey of the Calve claim, made under the confirmation by the act of 1816. The plaintiff in- 
sists, that the survey under that confirmation must be of land bounded by the Little River, as called 
for in the grant confirmed, and although the confirmation may be held to describe the land as in 
the fields of ihe Big Prairie, the two descriptions are consistent. The grant calls for the Little 
River as in the Grand Prairie; the confirmation is of the lend mentioned in the grant, and alse 
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says, it is in the fields of the Big Prairie, both the gr nt and the confirmation assert that the Little 
River is in the Grand Prairie. Although the testimony in this case shows that the Little River 
iz distant from the land in controversy, it does not appear that it is not in the Grand Prairie, nor 
does it appear that there are not fields on the Little River, which have been called fields in the Big 
Prairie. 

But if the descriptien in the grant is specific, and the confirmation is of the land granted, that 
description must prevail over a more general description inconsistent therewith in the confirmation. 

The third instruction asked by plaintiff denies, and proposed that the court should deny, that 
the act of 1812 confirmed the lot now claimed as Calve’s, unless it was a common field lot; and the 

fourth instruction proposed to the court to say that such lots could only have a legal existence by 

an extension of the common fields under Spanish authority by grants or survey so as to embrace 
the land in dispute within the common field. The sixth instruction asked by the same party, 
requires that there should have been some authoritative recognition of the common field lots claimed 
under the act of 1812, and that mere cultivation of land contiguous to the common field would not 
authorize the inference that such land was a common field lot. ' 

These instructions all rest upon the basis that as it appears from the instructions of Morales, 
Gayoso & O’Reily, that the mode of appropriating any portion of the Royal Domain to the use of 
any individual was either by grant or order of survey, therefore, some grant or some official re- 
cognition of the existence of a common field must be shewn, and must be shewn to embrace the 
land in dispute in order to its being legally regarded as a common field lot so as to be confirmed 
by the act of 1812. The acts of 1805, 6, & 7, under which settlement rights have been granted 
by the United States, have no tendency to shew that the Spanish Government countenanced settle- 
ments on the Royal Domain according to the good pleasure of individuals. 

The fifth and seventh instructions asked for plaintiff, assert as the liw, that the act of 13th June, 
1812, in confirming the claims of the inhabitants of the different villages, used the term “inhabit- 
ants” as descriptive of the persons who were to take under the act, and did not design to give to 
any person who might have been in succession an inhabitant of each one of the villages named in 
the act, the lots and lands which he might have occupied while thus wandering around the circle 
of these different villiages, 

These remarks on the different instructions, will put the court in possession of our views on the 


most important points of the case. There are other instructions upon which no remarks will 
now be made. 


Seatping & Tirrany, & Geyer, for Defendant in error. 


{. The first and second instructions of the plaintiff, which call upon the court to pronounce the 
survey of the Calve confirmation erroneous, if the land designated as such confirmation be not 
bounded by “Little River,” were rightly refused by the court. 

1. The concession was located there, as understood by Calve and by the Spanish authorities, as 
Calve took possession and cultivated there, two by forty arpents, and the Government permitted 
it. See the confirmation upon a possession running back to 40 years before 1812; (about to 1770.) 

2. The confirmation was a grant of the claim as filed and exhibited before the recorder. The 
entry on his books is, “Joseph Caive claiming 2 by 40 arpents of land, Big Prairie fields, St. Louis 
concession, Livre ‘Terrein No. 1, folio 17; same witness, Auguste Chouteau, same as to cultivation 
to-wit, ‘this lot cultivated forty years ago and till fence was taken down.’” This accompanies 
the concession of the land lying in the Big Prairie, (La Grande Prairie,) bounded one side by 
widow Mareschal, and on the other by Little River. 

On this the recorder confirms on possession prior to 1803. 

3. No possession or cultivation was proved of Calve in any other place i in the Grand Prairie « or 
near St. Louis at any time. 

4. This concession could not be located pursuant to its calls inthe Culde Sac common fields; 
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it was to be in the Grand Prairie, not inthe Cul de Sac, or Barriere des Noyers or Little Prairie, 
in all which places the villagers of St. Louis had common fields. 

5. The place where, to-wit, in the Grand Prairie common filds, was a controlling call in the 
cnainaiie and if there is a conflicting call as to one of its boundaries, the court must yield te 
the former. 

6. The land giants has four boundaries. Two of them only are given as being in 1768, on one 
side widow Mareschal, and on the other the Little River; as to one of them, the widow Mareschal, 
not a particle of testimony is given, which is not strange after this lapse of time; as to the other, it 
is proved that there is a stream so called, a mile or so distant at the south east, but not in Grand 
Prairie. The only other things before the recorder, and forming an integral part of the confirme- 
tion, and which are descriptive of the land granted, are that the land was situate in the Grand 
Prairie common fields, and that it had been possessed from 1770 down to the time of the destruc- 
tion of the common fence, which was proved to have been some 5 years before the change of 
(sovernment. 

7. This grant, (the confirmation to Calve,) is not void for want of description, if the Spanish 
authorities located it where we claim it to be; if Calve accepted the location there and cultivated 
it as he did; if it was the only trict ever conceded to or cultivated by Calve in the Grand Prairie; 
if it was the only common field lot ever cultivated by him in the common fields of St. Louis any 
where; notwithstanding the absence of proot that widow Mareschal bounded one side in 1768, and 
notwithstanding it should be admitted that the boundary on the other side of the Little River, is 
an impossible one; 3 Peter Rept., 320; 6 Peters R., 328, 345. 


8. The land granted by confirmation to Calve, is the land in the Grand Prairie, possessed and 
cultivated by him prior to 1803; and it was confirmed to him on his possession, and because he had 
posseased it. The confirmation is accompanied by an order of the recorder for a survey. Of 
course, in making the survey of a confirmation based upon possession, a governing circumstance 
would be that very possession. 


Il. ‘The third instruction asked by plaintiff below, though stated to have been refused, was given, 
and is number five (5) of the instructions actually given by the court. 


III. The fourth instruction of plaintiff is incorrect in that it assumes, that the act of Congress 
of 13th of June, 1812, could not confirm the land in question, unless it were a common field lot of 
‘St. Louis. It takes from the jury the inquiry whether it was an‘‘out lot.” That act confirmed 
out lots equally with common field lots. 


The establishment, called town, under Spanish Government, ‘had lots, out lots, commons, &c. 
See the case of Strother vs. Lucas in 12 Peters Reports. 


IV. In the fifth instruction asked by the plaintiff, it illegally assumed that a “common field lot” 
could not be made such by use of the cultivator, and permission and acquiescence of the Spanish 
Government. The question here is, what were common field lots in the true intent and meaning 
of the act of Congress of 13th June, 1812? The answer is, those strips of ground which together 
make wp the tract or parallelogram used by the villagers formerly for raising their crops, &c., befcre 
they began to cultivate separate farms, whether such strips had been granted ur not, or surveyed 
ornot. It is sufficient if they were in the tract; used as common fields, and were themselves so 
usedand claimed. Geyer’s Digest, 452; sec. 2, page 460; sec. 1, page 463; sec. 2, page 446; article 
20, 22. 

V. The sixth and eighth instructions for plaintiff, are based on the assumption tha‘ Calve’s re- 
moval from St. Louis to Florissant, and ceasing to cultivate or make claim to any land in said 
common field, would prevent the operation of the art of 13th June, 1812, to confirm the land; 
which assumption is unsound. 

1. Because this takes from the jury the right of finding whether Calve abandoned the land; for 
it is admitted that under the Spanish laws, which prevailed here till after 1812, if Calve abandoned 
the land he lost all right thereto, and if it were a common field lot, it would belong to the publi¢ 
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schools, unless some other took possession. 1 Partidas 365, law 49 & 50; 12 Peters, 456; 6 Mo. 
R., 330; 3 Mo. R., 368. 

2. Because abandonment by the Spanish Jaw was quitting the possession with the intention that 
it should no longer be his property. That is the definition of it in the Partidas. Removing to 
Florissant and changing-his domicil, and no longer cultivating or claiming, may be evidence of 
abandonment, but they are not abandonment itself. 

3. Because ceasing to claim or cultivate land is no forfeiture of right. If ceasing to claim, 
means that he was silent, said ncthing about his Jand, it could not be held to be a relinquishment 
of his right so that the confirmation would not be to his benefit. 

4. Because the plaintiff below gave in evidence the claim of Calve to this lot preferred before 
the recorder and filed there, and therefore his instruction is substantially to discredit his own 
testimony. He shows by documentary evidence that this claim was made before the recorder, 
and proof taken upon it, and then asks instructions, upon the hypothesis that there was no such 
proof. 

5. Because no such construction is required or even permitted by the several acts of Congress 
authorizing confirmations, passed 2d March, 1805; March 3, 1807; see Geyer’s Digest, 452-3, sec. 
1 & 2, and p. 464, sec. 3; also act of 12th April, 1814; Geyer’s Digest 475, sec. 1 & 2, p. 467, for 
act of 1812, Y 

VI. The seventh instruction asserts that were cultivation of land contiguous to the common 
fields does not authorize the inference that it is acommon field lot, without showing some authori- 
tative act of the Spanish Government recognizing it as such. See the fourth point above for re- 
ma~ks applicable to the doctrine here assumed. 

The shape of the tract cultivated, its relative position compared with the known and recognized 
common fields; the manner in which it was used and cultivated; and the length of time; whether it 


was bounded on the outside by a continuation of similar strips of ground, all lying in the same 
range and cultivated by the villagers in the same way; whether in Spanish times, generally known 
and spoken of and claimed as the lots of the cultivators, &c., &c.; in short, all these circumstances 
and every thing also predicable of the real common fields might exist, and yet according to the in- 
structions asked, such pieces of land could not be common field lots unless the Government by 
some act constituted them such. 


VII. The ninth instruction of plaintiff shuts out from the jury the consideration, whether the 
and in question was an “out lot”? and declares the law to be that the land in question was not con- 
armed by the act of 13th June, 1812, unless Calve claimed it as a common field lot. 

The jury are to judge whether the ground in question, shaped as it was, and used as it was, was 
acommon field Yot; whether it was in the common fields or not; and if it was not in the common 
ields, it was yet a lot claimed and cultivated by Calve while an inhabitant of the village, and the 
jury were to judge whether it was an out lot. 


VIII. The tenth and eleventh instructions of plaintiff, relate to his title. The tenth isa mere 
abstract proposition and has no bearing on the case except as coupled with the eleventh, and if 
given alone could do neither good or evil, both together assert the position that the defendant’s 
‘estimony relative to his cultivation of the land in question, cannot affect the title under the New 
Madrid location. 

1. Now, the cultivation could affect the title only in case the land was either an out-lot or com- 
mon field lot. If it was either of those, and was cultivated prior to 20th December, 1803, then 
the act of 13th June, 1812, operated upon it to give it to Calve, or to reserve it for the schools, 
thus defeating the plaintiffs title. So that cultivation has every thing to do with the question of 
‘itle. 

2. The regularity of the several strips in the Coontz title cannot prejudice this defence; for if 
this ground was a common field Jot or out lot cultivated under the Spanish Government, the title 
of it was disposed of, before the act for the relief of the New Madrid sufferers was passed. The 
holder of Coontz certificate, could accomplish nothing by locating it on lands already disposed of 
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by the United States, notwithstanding his title papers were ample to bar all claims of the United 
States. 

[X. The first instruction given by the Court is on the plaintiff’s title, and the plaintiff cannot 
object to it as it is in his favor, except perhaps, for the reason that it is not strong enough in his 
favor; but if this did not go far enough, why did he not propound stronger instructions? This is 
good law so far as it goes. 

The defendant might object to it as too stringent against him, as it prohibts the jury from find- 
ing the land in question to have been an out lot. 

X. The second instruction given by the Court simply announces the effect of the act of 13th 
June, 1812, in disposing of all the common field lots, either by confirming them to individuals, or 
reserving them for the use of schools. 

XI. The third instruction asserts a construction of the act already considered, to-wit: that lots 
of the same shape and size, and lying with the admitted common fields and used like them under 
the Spanish Government, are common field lots within the meaning of that act. 

XII. The fourth instruction given merely sets up the confirmation as the better title, if the jury 
believe it was confirmed on Calve’s possession. 

XIII. The sixth instruction given declares the abstract from the Recorder’s books containing 
the confirmation to Calve, to be evidence that the lot confirmed was in the Grand Prairie common 
fields; and that the confirmation was of the lot as cultivated and possessed by him prior to 20th De- 
cember, 1803. 

It is only necessary to look at the document to see-the correctness of this position 

XIV. The seventh instruction involves the point already considered relative to the effect on the 
confirmation of the call in the concession for Little River. See the first point above. It merely 
declares that the grant is not void by that misdescription, if it be one. 

XV. The eighth asserts thet the United States survey of that confirmation is evidence of the 
extent and boundaries thereof against the plaintiff. Of course it must be, as the title by the con- 
firmation is prior in time, and takes precedence of the New Madrid location, that claim must of 
course be satisfied according to the true meaning of the confirmation before the Coontz certificate 
can operate upon the land. 

XVI. The ninth instruction given by the Court, declares that the jury are to believe Martin 
Coontz to have been the owner of the lands in lieu of which his certificate issued, or they must 
find for defendant. 

The statute of the State in force at the time, enacts that the prima facie title of the New Mad- 
rid location is rebutted by the proof that he was not the owner of the injured land, at the time 
the certificate of new location issued. ‘The instruction is too large; but if on that account erro- 
neous, itis an error in favor of the plaintiff below. 10 Mo. R., 254, Kirk’s heirs vs. Greene’s 
heirs; 10 Mo. R., 260, Mitchell & Coxe vs. Tucker. . 

XVII. The tenth instruction given by the Court, laid down the principle that the location and 
survey made under the said certificate, if they affected the title of the land in question, vested ti- 
tle in ‘Coontz, and not in Tanner, or McKnight and Brady; and plaintiff, to recover, must show 
a conveyance from Coontz or his legal representatives. 

This doctrine is supposed to be laid down in the case of Broderick vs. Bagnell, 13 Peters Rep. 
See Rev. Code of 1845, page 442, secs. 12 and 13; and it is recognized in the act of Assembly of 
11th Feb., 1839. That last mentioned act applies only to cases where the litigation is between 
the different claimants under the same New Madrid location. 

XVIII. The eleventh and thirteenth instructions given, merely reiterate the position that the 
confirmation, if covering the premises, wil! bar a'recovery; and that if the premises lie in one or 
more St. Louis common field lots of the Grand Prairie, they are not affected by the plaintiff’s 
-New Madrid location. 

XIX. The twelfth instruction is based upon the phraseology of the notice and act of location 
of the New Madrid certificate. It reads that McKnight and Brady legal representatives of Martin 
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Coontz locate the certificate on such part of fractional sections 10 and 15.a8 is not embraced by oth- 
er private claims, and so mueh of section nine as will make the quantity. The large map of the 
Township given in evidence by the plaintiff, shows the premises in controversy to be in one of 
those sections first named. 

1. The final title has not emanated on the New Madrid claim, but it rests yet on the location as 
made by the party and sanctioned by the Surveyor and Recorder; but as the written notice and 
claim of the party waives all interference with private claims, and as the party himself by the 
first section of the act of 17th Feb., 1815, is authorized to locate, it follows that the survey has 
not been made acccording to the location of the party, if it has been so made as to interfere with 
a private claim. 

2. The notice is a part of the title. Itis filed with the Surveyor, and a copy of it, with the 
plat, is sent to the Recorder of land titles and recorded there, which is an appropriation of the 
land. 13 Peters, Broderick vs. Bagnell. 


Napton, J., delivered the opinion of the Court. 


This was an action of ejectment, brought by Page against Scheibel, 
to recover a tract of land in St. Louis county. A verdict and judgment 
were given for the defendant. 

The plaintiff’s title was derived from a New Madrid location of 640 
acres, under certificate no. 145, and isthe same in its details, as set forth 
in the statement of the case of Page vs. Hill—determined at the present 
term. The location of McKnight and Brady was on such parts of frae- 
tional sections 10 and 15 as are not embraced by other private claims, 
and the residue to be taken from the east side of fractional section 9, T. 
45, R. 7. 

The defendant relied on a confirmation under the act of Congress, of 
June 13, 1812, and April 29, 1816, and for this purpose, gave in evidence: 

1. A patent certificate issued by the Recorder of Land Titles in 1846, 
to Joseph Calve’s representatives for 80 arpens of land, certifying that 
the same had been confirmed, and surveyed. 

2. The official survey accompanying said certificate, of a tract of land 
of two arpens in width by forty in depth: “Situate in the Grand Prairie 
common field of St. Louis, and confirmed to the extent of eighty arpens 
by the aet of Congress of 29th April, 1816.”” The plat represents this 
as bounded on the north by Chancellier’s representatives, and on the 
south by Dunnegan, alias Beauvoisier, and the field notes call for the 
lines of those claims. 

3. The survey of the Grand Prairie common fields, and the New Mad- 
rid location of Martin Coontz. From this survey, it appears that the 
lots of Dunnegan’s and Calve’s are the southernmost lots, and that the 
survey of the Coontz claim, cuts off and includes about two thirds of 
the Calve let, from the eastern end. 
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4. The confirmation of Calve’s claim by the Recorder. From the 
minutes of the Recorder, it appears that on the 28th Nov., 1812, Th. F. 
Riddick and others filed a paper in the office of Frederick Bates, Recor- 
der, &c., requesting him to record the registered concession3, No. 1-2- 
3-4-5 & 6, in Livre Terrien. From the same book, it appears that the 
Recorder made the following minute of Calve’s claim: ‘Joseph Calve, 
claiming 2 by 40 arpens—Big Prairie fields—St. Louis.—Con. L. T. No. 
1. folio 17.—Same witness, to-wit, (Auguste Chouteau.) Same as to 
cultivation, to-wit: “This lot cultivated 40 years ago and till fence was 
taken down.”” The concession was dated April 30, 1768, and was sign- 
ed by St. Ange and Labuxiere. It was of a lot, 2 by 40 arpens, in the 
Grand Prairie, bounded on one side by the widow Mareschal, and on the 
other by Little River. The tabular statement of this confirmation, re- 
ferred to Provincial Land Book, vol. 1, p. 17, for the concession stated 
that it was not surveyed, that it was situated in the fields of St. Louis Big 
Prairie, and that it had been possessed and cultivated prior to 1803. 

5. The defendant also gave in evidence a certificate of confirmation, 
dated July 6th, 1844, by the then Recorder, of a lot one by forty arpens, 
to F. Dunnegan, which was immediately south of and adjoining to the 
lot of Calve. The survey of this lot was also given in evidence. — 

6. A survey made by the County Surveyor in this case, of the Calve 
tract and the New Madrid location of M. Coontz, was given in evidence, 
with the oral testimony of a clerk in the Surveyor’s office, stating that 
this lot, along with others, was originally surveyed about the year 1836; 
but that the surveys of so many of these lots as projected eastwardly about 
9 arpens, were not put down on the township plats until recently. This 
witness also stated, that there was a survey in the Cul de Sac, in the 
name of Joseph Calve, which was found to be incorrect; there being but 
one confirmation. and was not approved. Extracts were read from Livre 
Terrien No. 2—containing surveys made by Martin Duralde, in 1770— 
1771 and 1772 in the Grand Prairie. This document is signed by the 
Lieut. Governor, and many of the inhabitants, to authenticate the con- 
cessions which had been made verbally or in writing. One of these sur- 
veys (that of the lot of Picart,) explained the manner in which the aff- 
set of nine arpens to the east occurred. 

7. The defendant also gave testimony, tending to show cultivation of 
Calve’s lot previous to 1803. -@ntoine Smith, a witness, seventy-five 
years old, stated that he came to this country from Canada fifty-four 
years ago—knew Joseph Calve and his sans—who removed to Florissant 
about 2 years after witness came to the country, (1793)—knew of — 
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Calve’s cultivating land in the Grand Prairie—that Calve cultivated 
there in 1791—witness worked on the land of Joseph Calve and Fr. 
Mareschal.’ The whole Grand Prairie and Cul de Sac was then in cul- 
tivation. Witness worked two years; made two crops on Calve’s land, 
cutting hay and wheat. The first two years witness was in this country, 
he worked for Chouteau; he also worked with Calve’s sons, Joseph and 
Benjamin. Witness then went to New Orleans and remained two years; 
and after his return, Calve and his family were at Florissant. The land 
he had formerly worked, was still in cultivation, but by whom, witness 
did not recollect. The common fence went down about five years before 
the change of Government. This fence enclosed the commons—and 
consequently protected the fields, both in Grand Prairie, Cul de Sac, 
Little Prairie, &c., from the cattle of the villagers, which were kept 
within the commons. There was no fence between the fields—a plough 
furrow marked the division line. Others cultivated both north and south 
of Calve. The first on the north was Lewis Chancellier, the next Kier- 
ceraux, next Mainville Dechesne. Neither Routier nor Langlois were 
there. The first on the south was Dunnegan; the next Jacques Mare- 
schal’s. Witness worked Calve’s land after Calve’s removal to Floris- 
sant, for his son. The land looked as if it had been cultivated a long 
time. Witness had been on the land frequently since the change of 
Government, and cut hay on it for himself for four years after the Amer- 
icans came. ‘Two years ago, (before the trial,) witness was sent for to 
point out the land. Before going on it, he stated the mark—two cotton 
wood trees, one on the land of J. Mareschal, and the other on Chancel- 
lier’s land, and that it bounded east by a sink hole, which was more to 
the south than the north, and belonged to a piece of vacant land. Wag 
with Mr. Cozzens (the surveyor) when they found a corner—dug and 
found cement, and put another stone there, a corner stone between Kier- 
cereaux and Dechesne, belonging to the entire square of the common 
field. The sink hole, witness stated, is still there, but the cotton wood 
trees are cut down. The stamp of one is still there, ¢hat of the other 
was burned and dug up. Those trees were resorted to by the laborers 
for rest and smoking. Trees were scarce. The lines between the fields 
are easily distinguishable, because three or four feet were left unploughed: 
Every spring, in order to preserve the road, a few furrows were thrown 
up on each side, to keep the passage in repair. The villagers had no 
separate farms.'. Calve claimed there 2 by 40; Dunnegan, | by 405 and 
Chancellier, 2 by 40. Witness did not know of Calve cultivating any 
ether land in the Grand Prairie or Culde Sac. Witness knew Scheibel’s 
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store house, and that it stands on the land he worked of Calve. Witness 
stated many particulars in relation to Calve’s family and descendants— 
and gave the names of several persons who cultivated south of Calve— 
but knew no stream in Grand Prairie called Little River. The witness 
had married a niece of Calve, and could neither read nor write—he was 
examined in great detail, but what has been stated is sufficient to show 
the general tendency of his evidence. 

8. The defendant then gave in evidence the patent certificate to Louis 
Chancellier, No. 1196, for 80 arpens, stating that the land was confirmed 
to his representatives; and the official survey of this lot. ‘The testimony 
of the U. S. Surveyor was given to show how the eastern line of this lot, 
the Calve lot and the Dunnegan lot, was found. At the corner of the 
set off, where the base line of the Grand Prairie common fields, extended 
nine arpens east of the line of the northern lots, a stone was found, and 
under it was found dross or cinders from a blacksmith’s forge. It was 
also proved that marks of ancient cultivation were still visible north and 
south of the Calve lot. 

9. The defendant gave documentary evidence of his derivative title 
from the heirs of Joseph Calve. 

The plaintiff in rebuttal gave in evidence: 

1. The original concession to Louis Chancellier, dated January, 1767, 
granting to him 2 by 40 arpens in the Grand Prairie, “‘bounded on one 
side by John Baptiste Hervieux, and on the other by » on condition 
of improving the same within a year and a day, &c.”’ 

2. The plaintiff examined J. C. Brown, who stated, that he surveyed 
township 45, range 7, in 1817-18, and run the out boundary of the Grand 
Prairie field lots. Witness stated, that there was in the Surveyor Gex- 
eral’s office an unofficial map, made by Soulard for his own use, purport- 
ing to be a map of the surveys in the Grand Prairie, which was believed 
to be correct. The southernmost lot laid down on this map was that of 
Kiercereaux, being the lot designated as survey No. 3304. This lot of 
Kiercereaux, was the fourth lot south of the one first extending east- 
wardly 9 arpens further than the lots north of them, and making the of 
set heretofore spoken of. By this map Brown was governed in his sur- 
vey of the Grand Prairie common fields. He surveyed the land south of 
Kiercereaux, into sections as public land. In running the eastern cut 
boundary line in 1818, he made the eastern line of Kiercereaux’s lot, and 
of the three lots north of it, an extension of the eastern line of the north- 
ern block of lots; but in 1836, when he was employed to make a survey 
of the common field lots in the Grand Prairie, it was discovered that 
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iciercereaux’s lot and three others north of it extended further east, and 
ne was directed to survey them accordingly. He was at the same time 
directed to survey the lots of Chancellier and Calve, south of Kierce- 
:eaux’s, and he then surveyed the lots designated as surveys 1296, 1461, 
$303, 3304, 1561 and 1583, as they are laid down on the certified plat) 
given in evidence by defendant. These are the six lots in the off-set 
—and the two last are the Chancellier and Calve lots—both being out 
side of the out boundary line of the common fields of the Grand Prairie, 
as he had surveyed it in 1818. These surveys he made’ officially. He 
found stones on the east lines of surveys 1296, 1461, 3303 and 3304, but 
none further south. At the first survey in 1818, the front and rear lines 
of the four last mentioned lots corresponded with those north of them; at 
the second survey, he found stones at both ends as laid down in the map 
mevidence. He was not satisfied with surveys 1561 and 1583, but suf- 
ficiently so to return them. This witness stated, that there was a lot 
surveyed for Calve in the Cul de Sac common fields, which is much 
nearer to Little River (or Mill Creek) than the lot in Grand Prairie.— 
‘The southern branch of this stream crosses the survey in the Cul de Sac. 
He was of opinion that the Cul de Sac common fields had been erroneous- 
ly located—that the eastern line as now run, being taken as the base, the 
survey should have gone east for quantity instead of west. If these fields 
had been so run, Calve’s lot in Cul de Sac, would have touched Little 
River. , 

This survey of Brown of Calve’s lot, was not approved until 1844 or 
1845. The plaintiff also gave evidence tending to show that Calve re- 
sided in Florissant in 1792. 

The plaintiff at the close of the testimony asked the following instruc- 
tions which were refused: 

1. That if the jury find from the evidence that the survey of the Calve: 
claim given in evidence, is for land which was not and is not bounded 
by Little River, the survey professing to be made under the confirmation 
by the act of Congress of 1816, is erroneous. 

That the confirmation of the report of Calve’s claim as the report was 
made by the Recorder of land titles is to be located so as to be bounded 
on one side by Little River, and that a survey not so bounding it, is er- 
roneous. 

3. That the confirmation given in evidence by the defendant under the 
act of 1816, is no bar to piaintiff’s action, unless the land granted in 
Livre Terrien No. 1, page 17, to Joseph Calve, covers the land in dis- 
pute. 

12 
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4. That the land claimed to have been cultivated by Joseph Calve, 
was not confirmed to him or his heirs by the act of 13th June, 1812, unless 
the same was in a common field belonging to the town of St. Louis. 

5. That the jury are to take the extent of the common fields of the 

rand Prairie to be according to the surveys of the same as made by the 
Spanish Government, unless they find grants to have been made by the 
proper officers of that Government for common field lots, extending that 
field beyond the survey as made by Spanish authority. 

6. That no lahd was confirmed to Joseph Calve or his representatives 
in the common field of the Grand Prairie by the act of 1812, if the jury 
find from the evidence that said Calve removed from St. Louis to St. 
Ferdinand and made that his permanent domicil, and ceased to cultivate 
or claim any land in said common field. 

7. That the mere cultivation of land contiguous to the common fields 
of the Grand Prairie, does not authorize the inference that the land so 
cultivated was a common field lot, without showing by some authorita- 
tive act of the Spanish Government that such land was recognized as a 
common field lot. 7 

8. That if the jury find from the evidence, that Joseph Calve moved 
from St. Louis to St. Ferdinand and made that his permanent domicil, 
prior to the year 1796, and ceased to cultivate the land in question, and 
that neither he nor his representatives set up claim to the same before 
any of the authorities of the United States under any act of Congress, 
nor exercised any act of ownership over the same, until the sales shown 
by the deeds given in evidence, (by the defendant, ) then the jury are to 
regard the claim as not confirmed by the act of 13th June, 1812. 

9. Unless the jury believe from the evidence, that on the 13th of June, 
1812, Joseph Caive, or his legal representatives, claimed a field lot in the 
Grand Prairie of St. Louis, which contains the land in question, and that 
the same lot was inhabited, cultivated or possessed prior to the 20th of 
December, 1803; the act of Congress of 13th June, 1812, does not con- 
firm the land in question to Calve or his legal representatives. 

10. The documents offered in evidence to prove a location of the tract 
of land under New Madrid certificate No. 145, and the survey thereof in 
the name of Martin Coontz or his legal representatives, if the jury believe 
the said documents genuine, do vest in said Martin Coontz or his legal 
representatives, a good title to the land so located, as against the United 
States. . 

11. And if the jury believe from the evidence that the land in question 
has been by regular acts of the proper officers of the United States 





* 


OCTOBER TERM, 1847. 


Page vs. Scheibel. 








ae 


granted or appropriated to the plaintiff, or those under whom he claims, 
so as to vest a good title in him or them as against the United States, such 
title cannot be affected by the testimony given in this case, tending to 
show that Joseph Calve cultivated the land in question, or part thereof; 
prior to the 20th December, 1803. ¥ 

The court gave the following: 

“If the jurors shall believe from the evidence that Martin Coontz was 
the owner of the lands in lieu of which the New Madrid certificate (No. 
145, and read in evidence) was issued, and that said lands were duly 
conveyed by said Coontz to James Tanner, and by him to McKnight and 
Brady, under whom the plaintiff claims title to the premises in question, 
and that the premises in the plaintiff’s declaration mentioned, are the 
same or a part of the same located in the name of said Martin Coontz 
under the said certificate; and if the jurors shall also believe from the evi- 
dence, that the said premises in the plaintiff’s declaration mentioned, are 
not included within any common field lot in the Grand Prairie common 
fields of St. Louts, which was inhabited, cultivated or possessed as pri- 
vate property prior to the 20th of December, 1803, and which was not 
reserved by any act of Congress of the United States, prior to the making 
of the said location under the said certificate, and if they shall also be- 
lieve from the evidence, that the defendant at the time of the institution 
of this suit was in possession of the said premises, they will find the issue , 
for the plaintiff, and assess his damages for the rents and profits of said 
premises from the time this suit was instituted to the present, and also the 
monthly value thereof.”” On the other hand, “if the jurors shall believe 
from the evidence that Joseph Calve or ‘his Jegal representatives, prior 
to December 20, 1803, inhabited, cultivated or possessed a common field 
lot in the Grand Prairie common fields of St. Louis, and that the premises 
in question are a part of the same lot so cultivated or possessed by the 
said Calve or his legal representatives; or if the jurors shall believe from 
the evidence that the premises in the plaintiff’s declaration mentioned 
are included in any lot or tract of land known as a common field lot in 
the Grand Prairie Common Fields of St. Louis, which was inhabited, 
cultivated or possessed as private property, prior to the 20th December, 
1803, in either case, the plaintiff is not entitled to recover, and they will 
find the issue for the defendant.” 

“If the jury find from the evidence that for several years, prior to the 
20th December, 1803, there were lots of one or more arpens front by forty 
deep, possessed and cultivated as common field lots in the Grand Prairie 
of St. Louis, adjoining those which were granted; that such lots were oc- 
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cupied and used in the same manner as the granted lots of the same des- 
cription; then the lots so occupied, possessed, used and cultivated, are 
common field lots within the meaning of the act of Congress of 13th June, 
1812, although there may have béen no written grant or survey thereof 
by the authority of the Spanish Government. 

‘“‘And if the jurors shall believe from the evidence that Joseph Calve 
in virtue of the grant made by St. Ange, under the authority of the Span- 
ish Government inhabited, cultivated or possessed prior to December 20, 
1803, a lot or parcel of land of which the premises in the plaintiff’s de- 
claration mentioned are a part; and if the jurors shall also believe that 
the claim of said Calve, under said grant, to said lot or tract of land, was 
confirmed to him or his legal representatives, they will find for the de- 
fendant. 

‘‘But the confirmation given in evidence by the defendant under the 
act of 1816, is no bar to the plaintiff’s right to recover in this action, un- 
less the land granted in Livre Terrien, No. 1, page 17, to Joseph Calve, 
coveis the land in dispute. 

“And the abstract from the report of the Recorder of land titles read 
in evidence, and confirmed by the act of Congress in April, 1816, is evi- 
dence that the lot thereby confirmed to Calve’s representatives, was a 
lot in the Grand Prairie Common Fields of St. Louis, and which con- 
firmation under the said act of Congress is a confirmation of title to the 
‘lot of two by forty arpens in the Grand Prairie Common Fields of St. 
_ Louis, as cultivated and possessed by said Calve or his legal representa- 
tives prior to the 20th of December, 1803. 

‘And if the jurors believe from the evidence, that Joseph Calve enter- 

ed upon, cultivated and possessed a tract or parcel of land of two by 
forty arpens in the Grand Prairie, under and by virtue of the grant to 
him from the authority of the Spanish Government, and that said tract 
or parcel of land was confirmed to said Calve or his legal representatives, 
as so cultivated and possessed under said grant by said Calve or his legal 
representatives, the title to said tract or parcel of land was vested by 
the said act of confirmation in the said Calve’s representatives, notwith- 
standing it may appear from the evidence that the said tract or parcel of 
land so confirmed is not bounded by Little River. 
- “And the survey made under the authority of the United States of the 
said tract or parcel of land confirmed to said Joseph Calve or his legal 
representatives, is evidence of the extent and boundaries of the said con- 
firmation as against the claims of the plaintiff. 

‘“‘Again, if the jurors helieve from the evidence that the premises in 
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question are claimed by the plaintiff under the New Madrid certificate 
No. 145, and the location and survey thereunder, and if they shall also 
believe that the defendant claims the premises in question under a title 
adverse to the plaintiff’s title acquired under the certificate, they will] 
find the issue for the defendant, unless the jurors shall at the same time 
believe from the evidence that Martin Coontz, to whom the said certifi- 
cate purports to have been granted, was the owner of the lands in lieu of 
which the said certificate was issued. 

“And if the title to the premises in question was in any way affected 
or changed by making the said location and survey under the said certi- 
ficate, such title vested under the said certificate in Martin Coontz, and 
not in James Tanner or McKnight & Brady, and the plaintiff cannot re- 
cover against the defendant in this action, without showing a conveyance 
or transfer of said premises from said Coontz or his legal representatives. 

“Again, if the jurors from the evidence find that all the land possessed 
and held by the defendant within the survey made for Martin Coontz or 
his legal representatives, is included within the tract recommended for 
confirmation to Joseph Calve or his legal representatives, by the Recorder 
of land titles, in his said report confirmed by act of Congress in April, 
1816, the plaintiffis not entitled to recover in this action. 

“Nor has the plaintiff shown any title in himself to any lands within 
the survey made for Martin Coontz or his legal representatives, which, 
was at the time of the said location embraced within any private claim 
or claims, although such private claims were not then surveyed. 

“Nor has the plaintiff shown any title in himself to any lands, within 
the said survey made for Martin Coontz or his legal representatives, 
which at the time of the location of the said certificate, was within or 
constituted a part of one or more common field lots in the Grand Prairie 
Common Fields of St. Louis.” 

The opinion of the Circuit Court in relation to the title of the plaintiff, 
under Martin Coontz, has already been considered by this Court in the 
case of Page vs. Hill. The instructions given on that head were erro- 
neous. ) 

The title of the defendant is based upon two acts of Congress, the one 
passed on the 13th June, 1812, and the other on the 29th April, 1816. If 
either title be good, it is conceded that the plaintiff cannot recover.— 
There is some difficulty in undertaking to consider these two titles as dis- 
tinct and separate, inasmuch as the act of 1816, in confirming the village 
lots reported to Congress by the recorder, only added another confirma- 
tion to the one which previously had been made by the act of 1812.— 














Most of the questions decisive of the merits of this case are also obvi- 
ously questions of fact, about which there is a great contrariety of proof 
in the record. I shail endeavor to avoid these in explaining the views 
entertained by the court upon the questions of law raised by the in- 
structions. 

If the lot in controversy was a common field lot in 1803, and was cul- 
tivated cr possessed previously to that period by Calve, or his represen-— 
tatives, and not abandoned, the plaintiff cannot, under any circumstan- 
ces, recover. These questions involve facts for the determination ofa 
jury. What constitutes a common field lot, within the meaning of the 
act of 1812, must be determined by the Court. There can be no diffi- 
culty or doubt about the meaning of this term. The term itself as has 
been stated at the bar, is not derived from the former inhabitants of this 
country, nor used in any of the Spanish concessions or surveys. No lot 
was ever granted eo nomine. But the phrase has been used by the 
American settlers, and adopted by Congress in its laws, to designate 
tracts of ground of a peculiar shape, usually from one to three arpens | 
in front by forty in depth, used by the occupants of the French villages 
for purposes of cultivation, and protected from the inroads of stock by 
a fence, which inclosed the commons and the village. The shape of the 
lot, its contiguity to others of a similar shape, and the purposes to which 
it was applied, constituted. it a common field lot. There are several of 

*these common fields in the vicinity of St. Louis—the Grand or Big Prai- 
rie—the Little Prairie—the Barrier des Noyes, and the Cul de Sac. 
Between each lot, in these common fields, a space of a few feet was left 
uncultivated for the purpose of designating the line of separation. A 
common field lot could not be confounded with alot of any other charac- 
ter, or an ordinary tract of land. Its marks are so peculiar and dis- 
tinctive as to render any mistake on this head impossible. No man I 
apprehend, ever asked for a concession of a tract of land, for the pur- 
poses of a farm, of the form and extent of a common field lot. It would 
be the most inconvenient shape imaginable for any such a purpose. It 
would be from about 70 to 210 yards wide to upwards of a mile anda 
half- in length. A tract of land for farming purposes or for any other 
purpose than that to which common field lots were appropriated, would 
hardly be selected in this shape, at a period when it could be readily ob- 
tained in any quantity or form desired, and when its value was so little 
appreciated. Whether the lot in controversy answered this description, 
was a question for the determination of the jury. 

It is however insisted by the plaintiff in error, and the fourth and sixth 
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instructions which were asked in that behalf at the trial, so declare the 
law to be, that a common field lot could only be such by some authorita- 
tive act of the Spanish authorities, and that therefore a grant from that 
government must be shown. It is probably true, that no common field 
lot was ever cultivated or possessed as such under the Spanish Govern- 
ment, unless there was a concession and survey made by the authority of 
its officers. The whole history of the progress of settlements in these 
French villages, so far as it has been developed in the cases which have 
come up to this Court, shows, that the villagers did not venture to take 
possession of lots, either for cultivation or inhabitation, without a formal 
permission from the Lieutenant Governor or the commandant of the post. 
These permissions, it is also probable, were most generally, if not al- 
ways in writing and accompanied by a survey, made by an officer select- 
ed and authorized by the Government. But the title of the claimants, 
under this government, does not depend upon the existence or proof of 
any such documents. Congress did not think proper to require it. In 
all probability, the fact that possession, inhabitation and cultivation could 
not exist under the former government without such previous permission 
from the authorities of that government, was known to the framers of 
the act of 1812, and constituted the prominent reason, for dispensing 
with any proof of this character, in order to make out a title under that 
act. However this may be, the act requires no such proof—but confirms 
the title upon possession, inhabitation or cultivation alone, without re- 
gard to the legality of the origin of such title. 

But it is said, that if the lot in controversy was a common field lot, 
and cultivated by Calve, his subsequent abandonment of it puts an end 
*o all title under the act of 1812. This abandonment is supposed to be 
made out by proving Calve’s removal to Florissant in 1792 or’3; his ceasing 
to cultivate the lot afterwards, and his never at any subsequent period 
making any claim for the same before any of the authorities of the United 
States. There can be no doubt, that the act of 1812 did not intend to con- 
firm lots to those who had abandoned them, and who had, at the passage of 
the act, no claim to them. Many of tiese lots, it is probable, had been 
vccupied or cultivated by different persons, at different periods of time, 
und Congress did not design to give the lots to.the original or first occu- 
pants, but to those who had been last in possession prior to the passage 
of the act, and whose claims were subsisting at the date of its passage. 
if there was no claim at the passage of the act, to a specified lot, there 
was nothing upon which the act could operate. The act confirmed 
-laims to village lots and common field lots, provided such claims were 





SUPREME COURT OF MISSOURI, 


LI 








Page vs. Scheibel. 


von 





aad 


based upon inhabitation and cultivation prior to 1803—both the claim and 
the inhabitation or cultivation were essential to a title under the act. But 
the act did not point out any specific mode by which the proprietor was to 
make known his claim. The mere fact of a removal to an adjacent village, 
and ceasing to cultivate the common fields, could not be regarded as an 
abandonment. All cultivation in these fields had ceased fifteen years 
or more previous to the passage of the act. Nor did Congress require 
that the claim'should be presented to some officer or tribunal of the Fed- 
eral Government. It is true, that this course was pursued by a large 
number of the villagers, as appears by the report of the Recorder, which 
was confirmed by the act of 1816. But long after the passage of this 
act, the Government still remained in ignorance of the locality of many 
of these claims, and the act of 1824 was passed mainly for the purpose 
of inducing the claimants to come forward and designate their lots, in 
order that they might be distinguished by the United States Surveyor 
from the public domain. But it has never been considered that this act 
of Congress was obligatory upon the claimants. If they thought proper 
to pursue the course to which Congress invited them, and procure docu- 
mentary evidences of their titles under the act of 1812, it was undoubt- 
edly a great convenience to them, as well as to the Government. Butif 
they preferred to rely upon their capacity to establish a possession or in- 
habitation cr cultivation, they could do so without forfeiting their titles. 
This results necessarily from the construction which was given to the 
act of 1812. It washeld tobe a grant proprio vigore, and any further ac- 
tion on the part of the Government or the claimants was but supererogatory, 
so far as title was concerned. The act of 1824 only enabled the claim- 
ants to procure from the government the evidences of title which had 
previously emanated. The mere znaction of the villager cannot there- 
fore be considered as abandonment. Some act or conduct which would 
amount to a disclaimer, might with more propriety be so regarded. An 
abandonment, by the Spanish laws, was quitting the possession of prop- 
erty with the intention that it should no longer be the property of the 
possessor. This intention must of course be inferred from acts. In the 
case of Salle dit Lejoye vs. Primm, (3 Mo. R., 530) the ancestor of the 
plaintiff had left this country in 1792 for France. He left his wife and 
children in St. Louis, and after reaching France, he informed them by 
letter of his intention never to return. He was never heard from after- 
wards. This was certainly a clear case of abandonment, and was so 
considered by the court. But in that case, Salle left his wife and chil- 
dren in possession of the lot, and they were held entitled to the benefit of 
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‘the confirmation. In the present case, the plaintiff insists that the re- 
moval of Calve to Florissant, ceasing to cultivate the common field lot, 
and failing to make known his claim to some officer of the Federal Gov- 
ernment, constituted an abandonment. But neither of these facts sep- 
arately make out an abandonment, nor can all of them together have 
that effect. It could not be contended, with any plausibility, that the 
first two circumstances, the removing and ceasing to cultivate, consti- 
tuted an abandonment; and the last, which would certainly be conclu- 
sive, if any such obligation had been imposed on the claimant by the act 
of 1812, is insufficient to make out the case, because of the failure of the 
Government to make such claim a condition of the grant. It was not 
error, therefore, in the Circuit Court to refuse the instructions asked on 
this head by the plaintiff. 

If it were conceded that Calve had abandoned this lot, - therefore 
had no title under the act of 1812, could the plaintiff recover if the lot 
were proved to be a common field lot? Could a location under the act 
of 1815 be made on a common field or village lot? The act of 1812un- 
doubtedly reserved all the lots in the enumerated villages, either for the 
claimants or the public schools or the Government. If the lot in con- 
troversy fell within the last mentioned class, and was reserved for the 
use of the Government, it would seem that the Government might sub- 
sequently, either by act of Congress or patent, part with the title. But 
a location under the New Madrid act has been considered as constituting 
a grant of no validity from the United States, unless it be made in con- 
formity to the provisions of that law. If the Supreme Court of the 
United States adhere to their opinion in the case of Stoddard vs. Chasn- 
bers, it is not hard to conjecture what their opinion would be on the hy- 
pothesis stated. If a New Madrid location could not prevail against a 
Spanish claim, confirmed by the act of July 4th, 1836, it must be because 
such location, when made upon land reserved by the act of 1811, was of 
no validity whatsoever. In what respect would its validity be strength- 
ened by locating it upon land expressly reserved by the act of 13th June, 
1812? 

Ido not mean, however, to give any opinion on the part of the court 
on this question. It was barely alluded to at the bar, and its decision 
may not be essential now. 

The only question upon the confirmation under the act of 1816, is a 
question of locality. The plaintiff contends thct this locality must be 
ascertained by reference to the description of it given in the concession 
—as the Recorder, in his confirmation, refers to that concession—and 





SUPREME COURT OF MISSOURI, 





Page vs. Scheibel. 








that the controlling call in this concession is for Little River. It is 
therefore insisted that a common field lot, which does not on either side 
touch Little River, cannot be the one confirmed by the act of 1816. 

In construing the recommendations of the Recorder, in connection 
with the act of 1816, which confirmed his reports, we must look to the 
powers of that officer, and especially to the provisions of the law under 
which he professed to,act. The Recorder’s recommendations were made 
in a tabular form, and neither they nor the act of Congress which after- 
wards sanctioned them, contained any of the minuteness of details cus- 
tomary in a formal grant. The Recorder professed to act under the act 
of 1812, when he investigated and reported upon the titles to village lots. 
No such power was in terms given to him by any provision of that law; 
but the Recorder, supposing that previous acts had fully invested him 
with this authority, did proceed very extensively into this investigation, 
and the result of his labors was, atabularreport, embracing several hun- 
dred lots, all of which were recommended for confirmation. This re- 
port in relation to village lots, is detached from the general report, and 
is entitled “‘Confirmation of village claims under act of Congress of the 
13th June, 1812.” Now, this act of Congress confirmed village lots 
solely on the ground of: inhabitation, cultivation, or possession, previous 
to the 20th December, 1803. Concessions or grants from the Spanish 
Government were not alluded to in the act and had nothing to do with 
the foundation of the claims. The Recorder had no authority for con- 
firming, under this law, any lot, either village lot or out lot, because of 
a concession. He cannot therefore be presumed to have acted on con- 
cessions, but he must be supposed to have had in view cultivation, inhab- 
itation and possession, which were the only requisites to a confirmation 
under the act. It is true, that the Recorder refers, perhaps in every in- 
stance, to a concession or order of survey; but this is only as a descrip- 
tion of localities. The thing confirmed was not the concession, but the 
lot which the villager had inhabited or cultivated. The prominent and 
Controlling feature of the confirmation is this inhabitation or cultivation. 
Accordingly, we do not find a single instance ofia village lot reported by 
the Recorder in which he does not refer to the proof of inhabitation or 
cultivation. The law required them, and the Recorder acted on them, 
and on them alone. 

A case occur; in which the description contained in the concession 
does not apply to the lot which the claimant cultivated or inhabited.— 
Which then is confirmed? Can it be doubted that the lot confirmedjby 
the Recorder is the lot which the claimant actually occupied? It was 
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this lot which the Recorder was authorized to report for confirmation, 
and in the absence of any proof of intention on his part to overstep the 
limits of his authority, we will presume that such was not his intention. 
The only difficulty in such a case must be the proof of locality; but in 
determining, as a question of law, upon the value of such proof, we must 
not lose sight of the fact that possession or cultivation was the promi- 
nent feature of the grant. 

The assertion of the Recorder that the lot recommended for confirma- 
tion was occupied or cultivated by the claimant, constitutes a material 
part of the description of the premises, and must be taken in connection 
with the metes and bounds given in the concession. If there be a con- 
flict between the two, the latter cannot control. 

In the present case, the lot recommended for confirmation is described 
as a common field lot in the Big Prairie common fields, and as the same 
lot conceded by St. Ange to Calve in 1768, and recorded in Livre T'er- 
rien No. 2, page 17. The concession thus referred to described the lot 
also as in the Grand Prairie common fields, and also states that it lies 
between the widow Mareschal and Little River. Nothing is known or 
no information is given on the record as to the existence or residence of 
the widow Mareschal, but the lot in controversy does not touch Little 
river. There is evidence to show that the Grand Prairie common fields 
did not, in 1768, touch any part of Little river. If this be so, it is clear 
that Little river, although a material boundary, should be rejected.— 
The concession and confirmation must not fall because there is an impos- 
sible call in the concession. The lot granted or attempted to be grant- 
ed by St. Ange was undoubtedly a common field lot, and therefore was 
in the common fields. The history of French settlements, as I have be- 
fore observed, is decisive to show that no lot of two by forty arpens was 
ever granted in the Grand Prairie, as a tract of land disconnected with 
other tracts of a similar shape and independent of any contiguity to other 
common field lots. There may have been vacant strips in the common 
fields. I believe the maps show that there were—but this happened only 
where sink holes or other natural obstructions rendered such strips un- 
fit for cultivation. The continuity of the common field lots was unbro- 
ken except by circumstances of this character, and they would produce 
but small gaps in a country like that around St. Louis, which, in 1768, 
must have been almost entirely a prairie. If it can be shown, then, that 
the lot which Calve actually cultivated under St. Ange’s concession was 
not on Little river, and it includes the premises in controversy, or that 
the Grand Prairie common fields did not touch Little river, the confirm- 





SUPREME COURT OF MISSOURI, 


LI 








Milburn vs. State, to use of Ray and wife. 


ation of 1816 is a defence to this action. So that, in my opinion, the 
material question will be under either the act of 1812 or 1816, ‘whether 
the land in controversy was in the Grand Prairie common fields and was 
cultivated by Calve prior to 1803. The concession of St. Ange is un- 
doubtedly evidence to show that the lot conceded was on Little river 
and in the Grand Prairie common fields. But if the defendant can es- 
tablish that the Grand Prairie common fields did not extend to Little 
river, the call for that stream must be rejected. 

The evidence in relation to the location of the Cud de Sac common 
fields cannot be conclusive upon the questions in controversy, unless it 
could also be shown that the Cu/ de Sac common fields were in the Grand 
Prairie, and not distinguished from the Grand Prairie common fields in 
1768. It seemed to be the opinion of the witness, Brown, who was an 
experienced surveyor, that these common fields had been erroneously 
located, and that if they were properly located, Little river (or Mill 
creek) would cross them: But the Recorder and the concession of St. 
Ange both describe the lot of Calve as in the Grand Prairie common 
fields. The Recorder also took proof of cultivation, and confirmed the 
lot proved to have been cultivated. To make the Little river the con- 
trolling part of the description, and reject the call for the Grand Prairie, 
both in the concession and the confirmation, would only multiply difficul- 
ties. Still, it cannot be denied that the plaintiff may shew that a proper 
location of the Cul de Sac common fields would place them on Little 
river. But such evidence, if it went no further, would only weaken the 
strength of the defendant’s evidence, which tends to fix the locality of 
Calve’s cultivation on the land in controversy. 


MILBURN vs. STATE, to use or Ray & Wire. 


1. An execution made returnable to a day out of term is only voidable, and the officer is bound 
to execute it. 


2. Executions being by law returnable to the term next succeeding their issuing, unless the 
plaintiff otherwise order, if by mistake one is made returnable to a day in vacation later 
than the next succeeding term, the officer is yet bound to make return to such term, and 
for failure to make such return is liable for the full amount of the debt. 
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APPEAL from St. Louis Circuit Court. 


GamsLe & Bates, for 4ppellant, insist: 


1. The writ and the return thereof, being prescribed by the statute, it is not in the power of the 
party, the clerk, or even the court, to cause a different writ to be issued. And so, the writ was 
void from the heginning. 3 Mo. R., 286, Holliday vs. Cooper; 5 Wend. R., 276; 9 Wend. R., 338. 

2. The writ being void, the sheriff was not bound to execute it or return it at all. 

3. But if not void, still its requirements being inconsistent, the sheriff ought to obey the most im- 
portant requirements, to the neglect of the least important, when both cannot be done. This writ 
requires to be returned on the 13th of November at the court-house before the judge, which taken 
with the 7th sec., necessarily means in open court. Now there was no court on that day; the 
judge was not required to be at the court-house. The particular day of the return is not very 
material; but it is material that it should be returned to the court that issued it, whose duty it is to 
see that its own process is not abused—that it is rightly issued, executed and returned. 

4. The sheriff could not return this writ to the first term after it was issued, because the return 
day named was after that term; and the return of a writ nulla bona before the return day is merely 
void. Cro. Eliz., 512; 1 Back. on Sheriff, 259. 

And he did actually return it to the next term after the return day, for the agreed case says, it 
was “filed in court.” And this we submit is all he could do. 

All mesne process ought to be returned; but when final process has issued, on which no judgment 
or other process is to be had—as a fi. fa. which levied the whole debt, no return is necessary. 5 
Co., 90; Cro. Eliz., 209; our statute, however, does require a return. 


Lestiz & Lorn anv Haieut, for Appellee: 


This is an action against the sheriff for not returning an execution founded on the statute laws 
ef 1835, sec. 52, p. 260. 

1. The sheriff is positively liable, and there is no necessity to prove damage or make a demand. 
Douglas, et al. vs.: Baker, 9 Mo. R., 41; Sublett & Campbell vs. Melton, et al., 8 Mo. R., 417. 

2. Executions by the statute of 1835, were to be returned to the next term of the court. It being 
admitted by the case made, that the day upon which the writ was made returnable, was after the 
adjournment of the November term for that county, was the sheriff bound to execute the process? 
As to void and voidable executions, see 2 Burr, 1187; 9 John, 385; 3 Cowen, 303; 3 Gra. Prac., 1 
ed., 316-17; 2 ed., 363—4; as to the time of issuing, 1 Cow., 736-79; Gra. Prac., 1 ed., 316-17; 8 
Cow., 192; 2 Caine, 62, note. 

3. If the process is only voidable, the sheriff is bound to execute—voidable process is good till 
set aside. Watson on sheriff, 5 Law Library, 53;2 Saunders, 101, note 2; 8 Cowen, 192; 4 Craneh 
R., 332; 10 Peters, 477; 4 Bibb, 332, Wilson vs. Huston. 

Equities between parties do not come into this case. 


Napton, J., delivered the opinion of the Court. 


This was an action on the official bond of Milburn, as sheriff of St. 
Louis county, and the breach assigned was, that Milburn did not return 
a certain execution ashe was commanded todo. The defendant pleaded, 
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Ist, non est factum; 2nd, that he did return the execution on said 13th 
November, 1843; 3rd, that he returned the execution during the term at 
which it was returnable; 4th, that defendant kept back the execution 
with the knowledge and consent of plaintiffs. Issue was taken on these 
pleas. The defendant by leave, filed as additional pleas, Ist, that the 
execution was not returnable to any term of the Circuit Court of Macon 
county; 2nd, that the return day mentioned in the execution was not a 
day in any term of the Circuit Court of Macon county; 3rd, Same as 
second, with the addition, that defendant made return of the execution, 
at the term of said court next after the return day mentioned in the 
writ. 

The case was finally submitted to the Circuit Court upon the following 
agreed state of facts: “On the 31st day of December in the year 1841, 
at the December term of the Circuit Court held in and for the county of 
Macon, Emeline Dodd by the consideration and decree of said court, re- 
covered against one Benj. Dodd, as alimony and for maintenance, the 
sum of five hundred dollars and costs of suit, and afterwards on the 20th 
day of April 1843, an execution was sued out of said Macon County Cir- 
cuit Court by said Emeline Dodd against said Benj. Dodd, directed to 
the sheriff of St. Louis county, by which said execution the said sheriff 
was commanded of the goods and chattels and real estate of the said B. 
Dodd, he cause to be made the said sum of five hundred dollars and seven 
dollars and fifty cents costs, and that he have the said writ before the 
Judge of the said Macon Circuit Court at the court-house of the town of 
Bloomington, in said county of Macon, on the 13th day of November, 
1843, to satisfy the same, and that he should certify to the said Judge 
how he had executed the said writ, and that the said sheriff should have 
“then and there said writ. That said execution was delivered to the de- 
fendant, who was then the sheriff of St. Louis county, to be executed, on 
the 27th April, 1843, with the amount to be collected endorsed upon the 
back thereof; that said execution was not returned to the office of the 
clerk of Macon County Circuit Court on the said 13th day of November, 
1843; but the same was enclosed in an envelope, and directed to the clerk 
of the Macon Circuit Court at Bloomington, Macon county, Missouri, 
and mailed at St. Louis Post Office on the 11th day of March, 1844, and 
received by the clerk of said court between the 20th and 30th days of 
April, 1844, with a return endorsed thereon, that the defendant had no 
goods and chattels, lands or tenements. whereof to levy and make the 
amount of the said judgment or any part thereof, in the said county of 
St. Louis; that the November term for 1843 of said Macon Circuit Court 
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adjourned on the 10th day of November, 1843, and was not in session on 
the day when said writ was made returnable. That afterwards, and bee 
fore the commencement of the suit, said Emeline Dodd intermarried with 
Alfred Ray. 

Upon this agreed case, judgment was rendered for the plaintiff. 

This suit is based upon the provisions of the 52d section of the execu- 
tion law, as it stood in the Rev. Code of 1835. That section made the 
sheriff liable upon failing to return a writ according to law, forthe whole 
amount of money specified in the writ. 

The writ in this case was made returnable in vacation, whereas the 
law requires it to be made returnable to the next succeeding term, un- 
less the plaintiff otherwise directs. Does this error make the writ void? 

The authorities cited at the bar are decisive upon this point. A writ 
returnable out of term is merely erroneous and not void. Campbell vs. 
Cummings, 2 Burr, 1187; Cramer vs. Van Alstyne, 9 John R., 386. 

A process merely erroneous, is a justification to the officer who executes 
it; and on the other hand, the officer who fails to execute it, and is sought 
to be held responsible for such delinquency, cannot take advantage of 
the error. 2 Saund., 101, n. 2, and cases there cited. 

If we take these principles to be settled in relation fo fina/ process, 
we do not see how the defendant can escape the penalty affixed by law 
to his failure in not returning the execution against Dodd, according to 
the directions of the law, regardless of the mistake of the clerk who is- 
sued it. The case in 4 Bibb, 332, (Wilson vs. Huston,) is directly in 
point. The execution in that case, was made returnable more than 90 
days from its test, when by the law of Kentucky, the execution should 
have been returnable in 90 days. The court held that the return day was 
fixed by law; that the writ was not void, but that the sheriff was bound 
to obey it; that the sheriff was bound to take notice of the law, and as 
the return day was fixed by the law, his duty was to return it on that day 
and not on the one erroneously specified in the writ. It is impossible to 
distinguish that case from this in principle. . Instead of being returnable 
within 90 days, as in Kentucky, the writ here is returnable, as in England, 
in term time, and the authorities upon which the Kentucky court 
rested their opinion, are more directly and literally applicable to our sta- 
tute than to theirs. | 

The hardship of the case is most manifest; but it grows out of the sta 
tute, which inflicts a penalty upon the sheriff greatly disproportioned in 
many cases to the delinquency. The principles of law fixing the sheriff’s 
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liability, are the same, which in other cases would be essential to his 
proteétion. 


Judge McBain concurring, the judgment is affirmed. 


Scort, J., did not sit in this cause. 


AUSTIN vs. NELSON. 


It is no ground to set aside a judgment by default, that the attorney of defendant, through mis- 
take or by attending to other business, neglected to plead. 


APPEAL from St. Louis Court of Common Pleas. 


Statement of the Case. 


Nelson sued Savage and Austin by petition in debt on a note for $400, dated 21st April, 1837, 
which Nelson held as the assignee of Taylor and Holmes, and service was had in time for Sep- 
tember Term of the Common Pleas, commencing on 21st of September, 1846. On the 23rd, the 
3rd day of the term, Nelson took a judgment by default against Austin on the note. A motion 
wag made to set aside the judgment by default, which was overruled, and exceptions being duly 
taken the defendant appealed to this Court. 

By the affidavits of the defendant, Austin and his attorney A. M. Gardner, it appears that some 
time before the term of court, Austin employed Gardner, an attorney at law, to plead to this case. 
Gardner sent the defendant for his certificate in bankruptcy, and the defendant could not find it. 

, Gardner had two suits in court on notes, and one of them was a suit in assumpsit on the common 
counts, and the other was this case by petition in debt. He swears that he confounded the two 
cases in such a manner that he thought this was a case in which he had six days to plead. ~ This 
circumstance and the inability of Mr. Anstin to find his certificate in bankruptcy, prevented the 
filing of the plea in time. ’ : 

Gardner had prepared his plea to file on the morning of the 3rd day before court opened, but 
being detained by a law suit did not get into court before the judgment had been taken. No time 
was lost, and the motion was made forthwith to set aside the default. Austin swears that he had 
a good and substantial defence on the merits, having been fully discharged in bankruptcy. 4 


Hitt & Harr, for Appellant, insist: 


1. There does not appear to have been any evidence before the court but the instrument of 
writing, and upon that instrument of writing the court entered judgment. 

Now we hold that no final judgment could be rendered in the case without proof of the endorse- 
meat of Taylor and Holmes, and therefore that the judgment in this case is illegal and void. 
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2. That the affidavit of Abraham M. Gardner accompanied with the affidavit of the defendant 
Austin, shews that the absence of the attorney for Austin was unavoidable, and without this, no 
default would have been had in said case, and that the Common Pleas ought to have granted a new 
trial to the defendant Austin. . 

In support of this, the defendant refers to the principle laid down in the case of Beazley vs. 
Shapleigh, 1 Pfice, 201; Sayer vs. Finck, 2 Cain., 306. 

3. That by the affidavit of Gardner as attorney for Austin, accompanied with the facts stated in 
Austin’s affidavit, the defendant shows a clear case of meritorious defence to the action, and shows 
that the failure to plead in said case was not the defendant Austin’s fault, but altogether unavoidable. 
See Fourdoinier vs. Bradbury, 3 Barn. & Ald., 328; Mavlyn vs. Podger, 5 Burroughs, 2631; et 
vide 4 Munroe, 4 & 5, 440; DeRoufigny vs. Peale, 3 Taunt., 484. 

4. That when Gardner suffers a judgment to pass against Austin without a trial, clearly by mis- 
take, and to the prejudice of Austin, who shews merits in his defence which is a complete bar to 
the plaintiff’s right of recovery, the default aught to have been set aside, and the defendant al- 
lowed to come-in and plead. In support, defendant relies upon the doctrine laid down ia Riley 
vs. Emerson, 5 New Hamp. R., 531; Wimer vs. Young, 1 J. J. Marsh., 52. 


Houmes, for 4ppellee, insists: 


1. A default will not be set aside without merits and diligence, both of the party and his attor- 
ney. Field & Cathcart vs. Matson,8 Mo. R., 686; 4 Mo. R., 557; 7 Mo. R., 6-25; 6 Mo. R., 254; 
Kirby & Potter vs. Chadwell, 10 Mo. R., 392. 

2. A new trial will not be granted in order to admit a plea of bankruptcy, which is an uncon- 
scionable defence not favored in law. Story’s Pl. in civ. ac.,72, (k) sec. 2; Salk, 644 & 648; El- 
liott vs. Leake, 4 Mo. R., 543. A default will not be set aside to admit a plea of the statute of 
limitations, which is not favored in law; 6.Hill’s R., 223; Smith ve. Brampton, Salk, 644, note [a.] 


Per Curtam.—This case comes within the principle decided by this. 
court in the case in 8 Mo. R., 686; 10 ib., 392. The judgment is af- 
firmed. 


CHARLOTTE (or coror) vs. CHOUTEAU. 


1. Slavery may exist without any positive law authorizing it. 
2. The existence of slavery in fact is presumptive evidence of its legality. 
3. It is not necessary to shew any general custom in a country of holding negroes in slavery 


to prove itslegality. If it be found to exist in fact even to a limited extent, and no positive 
law prohibiting it be shewn, it will be deemed legal. 


4. It is not the rd of the slave States to favor the liberation of negroes. 
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APPEAL from St. Louis Circuit Court. 


Coss, for Appellant, insists: 


1. By virtue of her mother’s birth and residence for several years in Montreal in Canada, when 
and where the custom and usage of slavery did not exist, plaintiff claims her freedom. Pierre vs, 
Chouteau, 9 Mo. R., 1; Bacon’s Abridg., title Custom; 1 Blackstone, 68 and 76, et seq., 424, and 
cases there cited; Forbes vs. Cochran, 9Com. L. R., 145; 2 Greenleaf on Ev., 248, et seq., title 
Custom; Story’s Con. of Laws, 528-96, and cases there cited; Marie Louise vs. Mariot, et al., 
8 Lou. R., 475; Forsyth, et al., vs. Nash; 4 Mar. Lou. R., 385; Wilson vs. Isabel, 5 Call R., 425; 
Wheeler on Slavery, cases cited, 339, 340, 346, 348, 349, 355, 357, 367, 385, 393. 

2. Because her mother was taken to Michilimacinack, a British post in the North Western Ter. 
ritory, between 1790 and 1793 or 1794, and held there, when and where the United States of 
America forbade, and the law of England said it abhorred, the existence ofslavery. See author- 
ities above cited on the law of England; Ordinance of Congress of 13th July, 1787; Orr vs. Hodg- 
son, 4 Wheat., 453; 4 Cond. R., 506, S. C.; Hughes vs. Edwards, et al., 9 Wheat., 300; 5 Cond. 
R., 648; Homden vs. Fisher, 1 Wheat., 300; 3 Cond. R., 572; Blight’s lessees vs. Rochester, 7 
Wheat., 535; 5 Cond. R., 335. 

3. Because her mother was taken to Prairie du Chien, in the North Western Territory, and held 
there in 1794, when and where there were no British troops or post within one hundred miles, and 
the provisions of Jay’s treaty could not operate contrary to the law of Congress of 13th July, 
1787. Pierre vs. Chouteau, 9 Mo. R., 1; Jackson vs. Porter, 1 Paine C. C. R., 457, and cases 
cited above; 1 Mo. R., 334; 2 Mo. R., 19 and 32; 3 Mo. R., 193; 4 Mo. R., 350 and 592. 

4. One instance does not constitute a custom or law of slavery, after it is acknowledged, as 
proved, that the custom, usage or law of slavery did not exist in Canada at a certain time. This 
court will not maintain that on proof of one instance of a person being held then and there asa 
slave, that person was found asa slave; but on the contrary, for that very reason, that person was 
free. 

5. A new trial should have been granted in the cause. See cases above cited. 

6. The two pages in Murray’s History of British America, commencing at 71st page of 2nd 
vol., on the subject of negroes in British America, should not have been excluded from the jury. 

7. The judgment of the Circuit Court should be arrested and such judgment given as such court 


ought to have given. See cases above cited and Statute. 
® 


Spatpinc & Tirrany, for ppellee. 


The instructions are numerous, and will be considered in their order, which course will involve 
the consideration of all the points of law arising in the case, except one, as to admissibility of a 
part of Murray’s History. 

1. First instruction given of the court on its own motion. This instruction directs the jury to 
find for plaintiff if they think that slavery did not exist in Canada, unless Rose, while she was 
there, was held in actual slavery there; and it is erroneous against the defendant. 

Ist. It is objectionable, as it assumes that Rose did not reside in Canada, or was born there, or 
both. 

2nd. If slavery did not exist there, and if Rose was legally slave and brought there, and ber 
owner sojourned there for a time and then removed her, she does not become free; but the instruc - 
tions assume that by such remaining there she is free, no matter whether she was previously a slave 
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and fled there, or was carried there against her owner’s knowledge by a kidnapper, or went with 
her master thither, and was detained, &c., by unavoidable accident or necessity. 

3rd. This instruction is wrong against the defendant, but it did no injury to the plaintiff, for it 
directed the jury to find for plaintiff if Rose acted as free in Canada. 

2, The second instruction is in plaintiff’s favor, and he cannot object to it. If it did not cover 
as much as he wished, he should have asked another. 

3. This, the third instruction, is likewise in plaintiff’s favor, and cannot be objected to by him. 

4. The first instruction asked for by plaintiff, directs the jury to find for the plaintiff in case sla- 
very did not exist in Canada—without leaving it to them to enquire whether Rose was born there 
or resided there. 

5. The second instruction of plaintiff is wrong—telling the jury to find for the plaintiff if Rose 
was held as a slave in North West Territory. 9 Mo. R., 3,Chouteauvs. Pierre. She might have 
been held there by B-itish subjects, and not set her free. 

6. The third of plaintiff’s instructions assumes that Jay’s treaty had no effect on her if Rose 
were brought from Prairie du Chien before that treaty. 1 Br. Laws U. 8., 206; 8 vol. Stat. U.S. 
at large, 117, sec. 2, for treaty. 

This instruction was useless and irrelevant, as this court decided that the ordinance of 1787 
never had any force in the posts and precincts occupied by the British. The treaty, therefore, 
could not have asserted her rights in any event. The treaty shows the condition of things there, 
and the date down to which the posts were retained by the British. If Rose resided in the posts 
held by the British, she was not set free by the ordinance of 1787; and if she resided outside of 
those posts, the treaty had nothing to do with her; so that the treaty did not affect her in any 
event. 

1. The fourth of plaintiff’s instructions directs the jury to find for the plaintiff, if there was no 
law of Canada authorizing slavery—thus assuming, and not leaving to the jury, the alleged facts 
that Rose resided in Canada, and with the consent of her master. It certainly is not law that 
Rose was free merely by the non-existence of legal slavery in Canada. That circumstance could 
not operate on her condition unless the jury should find certain other facts necessary to exist in 
order that the laws of Canada should affect her. 

8. This, the fifth of plaintiff’s instructions, requires the jury to find for plaintiff if there be a 
doubt whether slavery existed in Canada at the time spoken of by the witnesses, when our statute 
says that the burden is on plaintiff in such cases. Rev. Code of 1835, title Freedom, page 286. 
“The time spoken of by the witnesses,” is also a loose phrase, for they spoke of a great many times 
from 1787 or earlier down to the time of trial; and some presumption of slavery certainly arose 
from the long holding of Rose, sale of her, &c., &c. 


9. The sixth of plaintiff’s instructions is loose and vague, asserting substantially she could not 
be property or a slave if the jury find that she was brought and resided in the North West Terri- 
tory, under the laws of Congress abolishing slavery in said Territory, &c. 


Suppose she was brought there by trespassers without owner’s consent, she would not then be 
free. Suppose she was carried thither by her owner, who was merely passing through, and was 
detained with her by unavoidable necessity—this would not have freed her. Suppose she was 
taken thither after 1787, and carried to and lived ina British establishment—an Indian trading post 
in possession of the British—this woutd not have freed her, yet the instruction assumes that it 
would. ; 

10. As asked, the plaintiff’s instruction numbered eight on my brief, (being “plaintiff’s in- 
struction given, modified by the court”) was erroneous, for, as matter of law already settled by 
this court in the case of Pierre, British subjects did have more right to hold slaves in the North 
West Territory than Americans had; for if they held them there at their posts and precincts, they 
did not become free. This instruction intends to maintain that the ordinance of 1787 operated 
throughout the whole Territory, whereas this court holds that it did not operate in those parts of 
itwhich the British had not surrendered. 
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11. The first of defendant’s instructions merely stated that neither of the facts therein stated 
entitled the mother of plaintiff to her freedom, nor did they, unless coupled with other facts; for 
instance, the fact that the laws prohibited slavery in Canada, and the fact that Rose was not held 
there even if slavery did not exist there, by a kidnapper, without knowledge of owner, &c. 

The second of defendant’s instructions needs no comment. 

Nor does the third, being only a repetition of the statutory provision on the subject. 

12. The fourth and fifth relate to the presumption arising from the fact, if the jury should find 
it, that Rose was held as a slave in Canada, and at the same time other blacks were so held there. 
On the trial of this case, no law of Canada was proved or attempted to be proved. 9 Mo. R., 3, 
Pierre vs. Chouteau. And the sixth instruction of defendant given by the court, tells the jury that 
no law has been proved to that effect, and that the burden is on the plaintiff to prove it, as it cannot 
be presumed. And the seventh is, that plaintiff is bound to prove such law, if necessary, for his 
case. The testimony shows fact of slaves being held in the place in Canada (Montreal) from 
which Rose, the mother of plaintiff, was brought. The petition for leave to sue, says that Rose 
was a negress, and such is the testimony. 

13. The eighth instruction of defendant is simply that if Rose was held and sold as a slave in 
St. Louis, and conveyed as such before the then Lieutenant Governor, in October, 1795, that she 
is to be considered as a slave, unless the contrary be shown. The ninth and last, is substantially 
the same, merely altering the eighth so as to leave to the jury to pass on the fact of her being a 
negress, which was totally unnecessary, as the record contains a sworn admission by the plaintiff 
that Rose was a negress—a record admission in the case. 

14. There was an exception to the ruling of the court in exeluding an extract from Murray’s 
History, 2ad vol., page 71, about two pages, which related to slavery, not in Canada, but in-some 
other province. ‘lhe matter was not evidence; tended neitherto prove fact nor Jaw, and if it had 
proved either, it would not have been fact or Jaw in Canada. 

15. Motion for new trial properly overruled. 


Napton, J., delivered the opinion of the Court. 


This was a suit for freedom, in which the defendant, Chouteau, obtain- 
ed a verdict and judgment. 

The plaintiff claimed her freedom on two grounds. Ist, because her 
mother, Rose, was born in Montreal, and, 2nd, on account of the resi- 
dence of Rose, about the year 1794, at Michilimacinack and Prairie du 
Chien. 

The plaintiff gave evidence tending to show that Rose was born in 
Canada, and also that slavery never existed in Canada. The defendant 
gave evidence to show that slavery did in fact exist in Canada. No ev- 
idence was given of any law prohibiting or giving sanction to slavery in 
Canada. 

It appeared that Rose was purchased by Didier, curate of the parish 
of St. Louis, in 1795, from one Andre Todd, a merchant of Montreal, 
and that Didier sold her and her children to the defendant’s father, Au- 
guste Chouteau. 

There was evidence to show that Rose, about the year 1794 or 795, was 
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living as a servant in the family of one Stark at Prairie du Chien, and 
that two years previous to this, she was seen at Mackinaw. 

The court gave the following instructions: 

1. “If the jury believe from the evidence that during the time Rose, 
the mother of plaintiff, resided or remained in the province of Canada, 
slavery or involuntary servitude did not exist there, either by positive 
law or by the usage and practice of the inhabitants of that province, they 
will find the issue for the plaintiff, unless the jury shall believe from the 
evidence that during the time said Rose remained in said province she 
was held in slavery or involuntary servitude.” 

2. “If the jury believe from the evidence that Rose, while she re- 
mained in Canada, was held in slavery or involuntary servitude, and that 
afterwards she was taken to Prairie du Chien, in the North Western Ter- 
ritory, «nd there held in such servitude after the passage of the ordinance 
of 1787, and after the possession of Prairie du Chien as a military post 
had been relinquished by the subjects of Great Britain, in such case the 
said Rose became free by operation of law, and the jury will find for the 
plaintiff.” 

3. ‘¢ Michilimacinack and Prairie du Chien are both in the North Wes- 
tern Territory, and within the limits of the United States, where slavery 
was prohibited by the ordinance of Congress passed in 1789.” 

The court refused to give the following instructions asked by the plain- 
tiff : 

1. “If the jury, from the testimony, believe that at the time of the 
birth, and subsequent to that time and up to the time of the plaintiff’s 
mother leaving Canada, slavery did not exist in said province and was 
not recognized by the laws of that country as property, then they will 
find for the plaintiff.” 

2. “If they believe from the testimony that the plaintiff’s mother was 
a slave in Canada, and was held in servitude in the North Western Ter- 
ritory, north-west of the Ohio river, and within the limits of the United 
States, she became free by operation of law, and they will find for the 
plaintiff.” 

3. “If the jury believe from the testimony that Rose was brought to 
and kept in the North Western Territory, and brought to Missouri from 
Prairie du Chien before the ratification of Jay’s treaty, in that case the 
treaty would have no effect upon her.” 

4. “If they believe from the testimony that there was no law of the 
government of Canada authorizing the existence of slavery in that coun- 
try, they will find for the plaintiff.” - 
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5. “If the jury believe from the testimony that it is doubtful whether 
slavery existed in Canada at the time spoken of by the witnesses, the 
plaintiff is entitled to the benefit of that doubt, for the reason that the 
policy of civilized governments is in favor of freedom.” 

6. “‘ The jury are instructed that plaintiff’s mother was not the pro- 
perty of any one, if they find that she was brought and resided in the 
North West Territory under the laws of Congress abolishing slavery in 
said Territory, except by provisions of said act.” 

The plaintiff also asked the following instruction: 

«“ The jury are instructed that British subjects or traders residing in 
North West Territory had no more right to hold a slave in the North 
West Territory, in defiance of the laws of Congress, than American cit- 
izens had.”” Which the court gave, after it was modified so as to refer 
to the period after which the British posts in that Territory were relin- 
quished. 

At the defendant’s request, the court also gave the nine following in- 
structions : 

1. “ The facts that the mother of the plaintiff was born or held asa 
slave in Canada, and was at Michilimacinack and Prairie du Chien while 
these places continued in possession of the subjects of the British Gov- 
aament, do not, nor does either of them, entitle the plaintiff to her free- 
a 

2. ‘If the jury find from the evidence that slavery existed in Canada, 
and that the mother of the plaintiff was there held as a slave, the fact of 
her residence in Canada, or at other places at the time in possession of 
the subjects of the British Government, and before the surrender of those 
places to the American Government, does not entitle the plaintiff to her 
proeenl 

3. “The burden is on the plaintiff in this action to prove her right to 
freedom.” 

4. “If the jury believe from the evidence that blacks were actually 
held in slavery in Canada at the time when Rose lived there, and that 
she was held and claimed as a slave there, the jury may presume that 
she was a slave.” 

5. “If the jury find from the evidence that blacks were actually held 
in slavery in Canada at the time when Rose lived there, and that she was 
held and claimed as a slave there, the jury are bound to presume she 
was a slave, unless the plaintiff has shown some law forbidding slavery 
there.” 


6. “ That the plaintiff has not given in evidence any law forbidding 
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negro slavery in Canada, and the jury are not authorized to presume any 
such law.” 

7. “That a law forbidding slavery in Canada, if any such existed, is 
a matter which the plaintiff is bound to prove, if material to her case.” 

8. “ If Rose, the mother of the plaintiff, was, in October, 1795, brought 
to St. Louis as a slave and conveyed there as such before the Lieutenant 
Governor.of Upper Louisiana, by formal conveyance executed before 
and authenticated by him, the jury are bound to consider her a slave, un- 
less the contrary is shown.” 

9. ‘If the jury find from the evidence that Rose, the mother of the 
plaintiff, was a negro and was always held in slavery, and was brought 
to St. Louis and sold there as a slave, and conveyed as such to a citizen 
there, in October, 1795, by formal conveyance executed before the Lieu- 
tenant Governor of Upper Louisiana and authenticated by him, the jury are 
bound to consider,the said Rose as a slave, unless the contrary is shown.” 

There does not seem to be any question of law involved in this case 
which has not been already determined in the case of Chouteau vs. Pierre, 
(9 Mo. R., 1.) The only matter of dispute is, whether the instructions 
which the court gave at the trial were in accordance with the principles 
established by that decision. 

The point of fact mainly disputed on the trial, was the existence of 
slavery in Canada. This court had decided, in the case just alluded to, 
that slavery might in fact exist in a British or French province on this 
continent, without any legislative recognition, either by the colony or the 
mother country. Hence it followed, that where negroes were found in 
a state of slavery, the presumption would arise that the Government re- 
cognized this condition as legal and warranted by their laws and cus- 
toms, unless some law could be shown prohibiting it. This presumption 
was shown to be fully justified by the history of the introduction of sla- 
very upon this continent. 

The first instruction given by the court is the one principally objected 
to, and, we think, not without cause. It seems to be obscure or contra- 
dictory, or, if to be understood in one sense, to conyey a proposition 
never intended to be advanced in the case of Chouteau vs. Pierre. The 
jury are told, that if they believe slavery did not exist in Canada during 
the period of Rose’s residence in that country, they were to find for the 
plaintiff, unless they found that Rose was held in slavery. How could 
Rose be held in slavery in Canada if slavery had no existence there ?— 
This could not be, unless by the slavery spoken of in connection with 
Rose, was meant any restraint upon her liberties, howéver such restraint 
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might have been condemned by the laws of that country. If this was 
the meaning of the instruction, it maintains a proposition which is not 
the law, and is not understood to be deducible from the decision in Chou- 
teau vs. Pierre. 

From the phraseology of several of the instructions—both those given 
by the court and those which the court declined giving—much stress 
seems to have been placed upon the existence of a custom or usage of 
slavery in Canada. It appears to have been inferred from the opinion 
in Chouteau vs. Pierre, that a usage or custom of slavery must be estab- 
lished to have existed in Canada during Rose’s residence there, in order 
to warrant a verdict for the defendant. Nothing was said about the 
usage or custom in that opinion, and if those terms are to be understood 
in their legal sense, as implying both generality and length of duration, 
they are calculated to mislead from the issue which the jury should pro- 
perly try. It would require no particular familiarity with the history of 
the British provinces of Canada, to be assured that negro slavery never 
has been very extensively or generally introduced there. The nature 
of the climate would have presented insuperable obstacles to a dense 
slave population. But if negro slavery was introduced into that country 
in fact, although to a very limited extent, without meeting any opposition 
from the positive laws or established usages of the government or peo- 
ple, the defendant’s rights, acquired in such a condition of things, de- 
serve the protection of our laws and courts, as much as though they had 
originated in a country where the congeniality of the climate and the 
richness of the soil encouraged the general propagation of slavery and 
its recognition by the government. 

The instructions asked by the plaintiff need no particular comment.— 
Their general spirit is not in conformity to the policy of our laws or the 
principles heretofore adjudicated by our courts. Whatever may be the 
policy of other governments, it has not been the policy of this State, to 
favor the liberation of negroes from that condition in which the laws and 
usages have placed the mass of their species. On the contrary, our stat- 
ute expressly throws the burden of establishing a right to freedom upon 
the petitioner, and the provision is both wise and humane. Neither 
sound policy nor enlightened philanthropy should encourage, in a slave- 
holding State, the multiplication of a race whose condition could be nei- 
ther that of freemen nor of slaves, and whose existence and increase, in 
this anomalous character, without promoting their individual comforts or 
happiness, tend only to dissatisfy and corrupt those of their own race and 
color remaining in a state of servitude. Different principles and other 
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presumptions may be very safely and perhaps very wisely indulged in 
where the institution of slavery has never existed or has been entirely 
abolished. 
The other Judges concurring, the judgment is reversed and the cause 
remanded. 





COUNTY OF ST. LOUIS vs. SPARKS. 


An appeal will not lie from a settlement made by the County Court, of the accounts ofa col- 
lector who fails to settle. 


ERROR to St. Louis Circuit Court. 


Gamsie & Bares for Plaintiff in error, insist: 


1. While the matter remained in the County Court, it was not a suit or action between parties. 
It was a proceeding required by statute, as the official duty of the County Court to settle the ac- 
counts of a public officer, and in a certain event to enter judgment against him. R. C. 1835, p. 
151, tit. County Treasuries, art. 2; see 9 Mo. R., 118, Tetherow vs. County of Grundy. 

2. The officer though he might feel ever so much aggrieved by the judgment of the County 
Court, could not remove the cause to a higher court by appeal. The appeal is in no case a matter 
of right, as the writ of error is by statute. And the superintending control which the Circuit 
Court has by the:constitution, can only be exercised by the legal and accustomed writs—such as 
writs of error—certiorari—mandamus—procedendo—prohibition. Appeal from the County 
Court is given in enumerated cases only; and is not given by any statute, either to the party as a 
remedy, or to the court as a means of jurisdiction in such case asthis. And so this case never was 
lawfully in the Circuit Court. 

In administration matters, appeal is given in specified cases only. R. C. 1835, p. 63. 

3. Supposing the jurisdiction of the Circuit Court, still it was error to reverse the judgment of 
the County Court. 

There was no bill of exceptions to preserve the facts and motions inthe County Court. There 
was nothing lawfully before the court but the naked judgment of the County Court. 

4, Supposing the judgment of the County Court rightly reversed, still the Circuit Court had no 
power to try the cause, but ought to have remanded it. There were no facts before the court, and 
no issue of fact to try. The settlement of the collector’s account, and the ascertainment of the 
balance against him, is not the thing appealed from. The records of the County Court—the tax 
books—the former settlements with the same officer—the accounts and vouchers, were not before 
the Circuit Court nor in its reach. 

The County Court is the peculiar statutory agent to settle the accounts of collectors. And the 
Circuit Court has no power to audit and settle such accounts. It is not such case as the Circuit 
Court, with or without a jury, is competenttotry. 3 Mo. R., 103, Boone county vs. Todd. 
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5. But even if the Cireuit Court had gotten possession of the case, so as to be invested with all 
the powers of the County Court, still it was great error in the Circuit Court to decide that the 
county as a litigating plaintiff, must proceed with the trial of the cause, or take a non-suit—because 
in the settlement of the account there is not and cannot be a plaintiff. The settlement is but the 
discharge of a statutory duty of the County Court in regard to every collector. And the Circuit 
Court having reversed the judgment of the County Court, and proceeded to do what the County 
Court ought to have done, must adopt the prescribed means, and follow the prescribed course. 

That is, “the court shall adjust the accounts of such delinquent, according to the best informa- 
tion they can obtain, and ascertain the balance due to the county.” R. C. of 1835, p. 151, sec. 2. 
And by sec. 5, “unless the delinquent appear on the first day of the next succeeding term, and 
shew good cause for setting aside the settlement, the court shall enter up judgment for the amount 
due, with 30 per cent. per annum until paid, and issue execution therefor.” 


Lesurz & Lorp, for Defendant in error, insist: 


1. An appeal lies from the judgment and order in this case. See R. Laws 1835, 4 subdivision of 
sec. 8; 155. 

An appeal is given by the section referred to, unless expressly prohibited by law; there being 
no law prohibiting an appeal in this case, the appeal was properly taken. It probably was never 
intended by the legislature that the action of the County Court should be final, and certainly no 
such intention can be implied. County of Boone vs. Carlew, 3 Mo. R., 10 & 11. 

2. The appeal being properly taken, all the incidents of an appeal flow from it, and amongst 
others, that of a trial de novo. 

The common law knew nothing of appeals; they were introduced by the statute, 7 William, 3, 
chap. 8, and by other statutes passed immediately after; the right to offer new evidence was given 
and appeals were then upon the footing upon which they now stand. The very word appeal sug- 
gests a new trial, and new evidence in the appellate court; from the time the word appeal was in- 
troduced in civil cases into the common law, a new trial upon the merits has been used in dispos- 
ing of the case appealed. We have by statutory provision in this State, what is called an appeal. 
This is a creature of, and regulated by statute, and though called an appeal to distinguish it from 
a writ of error, is only so far an appeal as to take the case from the inferior to the appellate court, 
and to’ stay execution without the expense and trouble of an application to the appellate tribunal 
for an order to stay proceedings, but it is no farther an appeal than this; all subsequent proceed- 
ings are precisely like those on writs of error, and this statutory appeal is confined to taking cases 
from the Circuit to the Supreme Court, and from County Courts in certain cases sitting as a Court 
of Probate to the Circuit Court. 

The Supreme Court of this State, we think, has settled this question in the case of the County 
of Boone vs. Carlew, 3 Mo. R., 12; see R. C. of 1835, p. 151. 


Scort, J., delivered the opinion of the Court. 


This was a proceeding under the second and following sections of the 
second article of the act concerning County Treasuries; Rev. Code 
1835, page 151, begun by the County Court of St. Louis county against 
John Sparks, the collector of said county, who failed to settle his accounts 
with the County Court according ‘to law. The time during which 
Sparks was in the receipt of revenue for which it was alleged, that he 
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failed to account, was from the 16th March, 1844, to the 20th April of the 
same year. The County Court adopted as the basis of the settlement, 
the sum received for the corresponding period of the previous year.— 
After the court had made a settlement, Sparks appeared at a subsequent 
term and protested against its proceedings: because the court had no 
jurisdiction of his person; because it had no jurisdiction of the subject 
matter; because the court had taken forcible possession of the books and 
papers belonging to said Sparks, and therefore he could not account; be- 
cause judgment was not entered up on the best information the court 
could obtain; because the settlement was made on grounds wholly ima- 
ginary and the sum charged was not due. This protest was disregarded 
and a judgment by default was entered against Sparks for the the sum 
found due on the settlement with thirty per cent. interest per annum, un- 
til paid. After an unsuccessful motion to set aside this judgment on the 
ground that it was improperly entered as by default, when there was an 
appearance, an appeal was taken to the Circuit Court, where the judgment 
of the County Court was reversed; and the County Court submitting to a 
non-suit, has brought the case here. 

It is made the duty of the County Court, to settle the accounts of a 
delinquent collector on the best information they can obtain. Ifa settle- 
ment is made on such information, and on an appeal to the Circuit Court 
the judgment is reversed, how can that court proceed to adjust the ac- 
count? Would it know any thing of the financial condition of the coun- 
ty, its probable revenue, or any thing about it? This matter is entrusted 
to the County Courts, and because of their knowledge of these things, 
they are thought peculiarly fit for it. When an account is stated with a 
delinquent collector, the presumption is, that the account is correct, and 
it devolves upon him to show it incorrect. The county judges are not’ 
required to go into the Circuit Court to give it the information they pos- 
sessed in making the settlement. Being sworn officers entrusted with 
the performance of this duty, because of their peculiar fitness for it, their 
action is presumed to be correct until the Contrary is shown. There is 
no hardship in this on the collector. Ifhe is wilfully in default and will 
not settle, there must be some power to make the settlement in the mode 
it can best be effected. If he is not wilfully delinquent, he has an op- 
portunity to appear at thenext term of the court, when he may show cause 
for his failure and have his account re-adjusted. The section of the sta- 
tute which is relied on to sustain this appeal from the County to the Cir- 
cuit Court, confers appellate jurisdiction only. Such jurisdiction does 
not impart a right to try the cause anew, or on any other evidence than 
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that which was before the court below. Otherwise, the jurisdiction 
would not be appellate, but original. 1 Brown’s Parl. cases, Eden vs. 
Bute, 456. If then the Circuit Court had appellate jurisdiction only, 
and if the settlement of the account by the County Court is to be pre- 
sumed correct, and the burden of proof is thrown on the party objecting 
to it, there was nothing in the record which justified the Circuit Court 
in reversing the judgment of the court below. A protest is a novel step 
in judicial proceedings, and there is nothing in that in this case which 
makes it evidence or which shows error in the proceedings of the Coun- 
ty Court. The evidence impeaching the settlement should have gone to 
the Circuit Court with the appeal, and the appeal should have been heard 
on thatevidence. The course of proceeding adopted in this cause was 
analogous to that on an appeal from the.County to the Circuit Court in 
matters of administration. I know of no authority for such a course.— 
The section of the statute on which this appeal was based, is entirely 
silent as to the mode in which the evidence is to be preserved in the in- 
ferior court, so as to be taken to the appellate court, or in what manner 
the appellate court shall proceed. If the jurisdiction is only appellate, 
it is clear the cause can only be tried on the evidence produced in the 
inferior court. In the case of the County of Boone vs. Carlew, 3 Mo. 
R., 10, the facts were agreed and there was difficulty in deciding the law 
arising upon them. But it is impossible to read that case and not to say 
that on general principles it was one proper fora mandamus. Whether 
in view of the difficulties suggested, it is not better to resort in all such 
cases to that superintending control possessed by the Circuit Courts over 
inferior tribunals, will not now be determined. 

In my opinion the proceeding of the Circuit Court was erroneous and 
should be reversed; the other Judges concurring. 


KENNERLY vs. MISSOURI INSURANCE COMPANY. 


1, A widow takes her dower in her husband’s estate, as against those whose rights to such estate 
originate at the same time with her right to dower, according to the law in force at the 
death of the husband, but as against those who have specific rights against such estate prior 
to the death of her husband, her right to dower will depend upon the law in force at the 
time such rights originated. 


2. A widow, whose husband died in 1840, has no right to dower in lands which had belonged 
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to him, but hatl been sold under execution, in 1827, on judgment rendered in 1824, The 
law then in force, barring the widow of dower in land sold under execution. 


ERROR to St. Louis Circuit Court. 


Casseizerry, for Plaintiff in error. 


Srpatpine & Tirrany, for Defendant in error, insist: 


1. Revised Code of 1825, p. 332-3, sec. 1, provides expressly that there shall be no dower in 
lands sold on execution, and this case is governed by this act. Ibid, 369, sec. 20; sheriff’s deed 
passes right of dower. 

2. If this case is not controlled by the act of 1825, concerning dower, still the plaintiff in error 
has no right, as the acts in force prior to 1825, would also divest the dower, or prevent her from 
claiming it. 1 Edward’s Compilation, p. 128, sec. 6; do 399, sec. 9 & 10, this act repeals fore- 
going; do 410, sec. 45, widows dower referred to in sections 4 & 9; do 442, sec. 5, shows “dower” 
is used for widows share in personalty; do 509, sec. 1, 4 & 5, repeals only what is repugnant to it; 
do 857, this does not repeal in terms preceding acts, and makes no provision as to dower, but is 
merely an act respecting descents. 2 Mo. R., 32, widow under act of 1817, entitled to no dower 
till debts are paid; and Ibid, 163, sale on execution passed her right of dower, but not her right 
to stay in mansion house. 

Taking the above acts together, to-wit, of 1815 & 1817, which governed the matter of dower 
till the Code of 1825, the same conclusion follows that there was no dower in lands sold on exe- 
cution against"husbaad in his life time, even if we consider the acts of 1825, do not govern the 
case. 


Napton, J., delivered the opinion of the Court. 


This was a petition for dower in a lot in the city of St. Louis by Eliza 
M. Kennerly, widow of the late James Kennerly. The'petition states 
that James H. Kennerly died in August, 1840. Several pleas were filed: . 
1st, That James H. Kennerly was never seized of such an estate as would 
entitle the widow to dower; 2nd, That she was not entitled to dower, 
&c.; 3rd, That after the intermarriage, and in the life time of said James, 
to-wit, on the 28th March, 1827, said lot was sold under executions then 
in force, in favor of the President, Directors, & Co., of the Bank of Mis- 
souri against said James, issued on valid and subsisting judgments ren- 
dered by the St. Louis Circuit Court, and was duly conveyed by the 
sheriff to one George F. Strother, for the benefit of the United States, 
by deed dated 30th April, 1827, whereby plaintiff’s right of dower was 
divested; 4th, That after the marriage of said James, and after he had 
become seized of an estate in fee simple in said lot, to-wit, on the 4th of 
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June, 1824, the President, Directors & Co. of the Bank of Missouri re- 
covered against the said James, by the judgment of the St. Louis Circuit 
Court, the sum of $1105 83, and that on the same day and year, the said 
President, Directors, & Co. of the Bank of Missouri, by the considera- 
tion and judgment of the same court, also recovered in another action, 
theretofore pending against the said James, the sum of $14,375 83, and 
such proceedings were had on such judgments, that on the 5th April, 
1826, the same judgments were duly revived on scire facias, and execu- 
tions thereof awarded, upon which judgments afterwards, on the 8th 
February, 1827, executions were duly issued against said James, and 
placed in the hands of the then sheriff of St. Louis county to be executed, 
under which he duly levied on said lot, and advertised the same for sale; 
and afterwards in the life time of said James, on the 28th March, 1827, 
at the court-house door in said county, during the sitting of said court, 
said sheriff sold said lot in good faith under said judgments afid execu- 
tions to George F. Strother, for the use of the United States, and did 
thereupon, by his deed dated 30th April, 1827, convey said lot in fee 
simple to said Strother, whereby all the right and title of said plaintiff 
was divested, &c. 

Demurrers were filed to the 3rd and 4th pleas, and judgment was ren- 
dered on the demurrers for the defendant. 

The only question which we suppose to be involved in the case, is, 
whether a sale under execution in 1827, upon judgments rendered in 
1824, constitutes a bar to dower in lands so sold. 

There is no doubt but that dower must be assigned according to the 
law in force at the death ofthe husband. But this is a principle only ap- 
plicable between the widow and those whose interests have accrued 
simultaneously with hers. Where the rights of purchasers or others 
having a specific lien or property, are concerned, those rights must be 
determined by the law which regulated the subject when the rights 
originated. It would be monstrous to contend that a purchaser under 
execution against James Kennerly in 1827, takes the property so pur- 
chased, subject to liens not then in existence, but which may be at some 
subsequent period created by the legislature. The manifest injustice of 
such a principle would be sufficient to show that it was not the law. 

In 1825, the act concerning dower expressly provided, that no widow 
should be entitled to dower in any lands, which had been sold in good 
- faith under execution against her husband in his life time. Rev. Code of 
1826, tit. Dower, sec. 1. The 20th section of the act regulating execu- 
tions, (p. 369, ) provides that the deed, which the sheriff is directed to 
























OCTOBER TERM, 1847. 








: Cassell, et al. vs. Fagin & Webster. 








execute, for lands sold under execution shall vest all the estate, which 
the judgment debtor had at the date of the judgment, subject to all liens 
and incumbrances then existing except dower. It seems, indeed, never 
to have been the law of this State since 1815, that the widow’s dower 
was not conveyed by a sale under execution against her husband until 
1835. By the act of July 4, 1807, the widow was entitled to one third of 
the lands and tenements of which the husband was seized during the 
coverture, and to which she had not relinquished her claim to dower.— 
The act of January 21, 1815, expressly excepts lands sold under execu- 
tion from being subject to the widow’s dower. The act of January 26, 
1817, declares that the dower of the widow shall be one third part of the 
estate after all just debts against the estate are paid. Thelaw continued 
in this position until the revision of 1825. It cannot be doubted, that 
the act of 1817, did not design to repeal so much of the act of 1815, as 
excepts lands sold under execution from dower; for the act of 1817 is less 
favorable to the rights of the widow than the preceding laws on the sub- 
ject. The act of 1817 was merely amendatory of the previous enact- 
ments on the same subject, and does not in terms repeal any portion of 
them except such as are repugnant toits provisions. It would be strange, 
if the legislature had made the widow’s dower subject to the husband’s 
debts, and yet permitted it to overreach a sale under execution against 
the husband. 

We are therefore of opinion, that the demurrer to the 3d and 4th pleas, 
was properly overruled. 

The other Judges concurring, the judgment is affirmed. 





CASSELL, er at. vs. FAGIN & WEBSTER. 


‘ Where a plaintiff who has recovered a judgment, receives satisfaction of the same, he cannot af- 
terwards sue out a writ of error to reverse the judgment. 


ERROR to St. Louis Court of Common Pleas. 


~ Knox -& Wuirs, for Plaintiffs in error, insist: 


It is a settled rule of law, that upon an erroneous judgment if there be a regular execution, the 
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party may justify under it until the judgment is reversed, for an erroneous judgment is the act of 
the court. Bank U. S. vs. Bank of Washington, 6 Peters, 8. 

It has frequently been decided, that a party may reverse his own judgment for error. Ingalls 
vs. Lord, 1 Cowen, 240. The party may reverse his own judgment, where injustice is done to 
him. Sarles vs. Hyatt, 1 Cowen, 253; Bissell vs. Marshall, 6 John, 100; Johnson vs. Jebb, 3 Burr, 
1772, P. recovered in the C. P. against G., who brought error to the 8. C., who reversed the judg- 
ment of the C. P., and ordered a venire de novo inthe C. P. In the mean time, P. had collected 
his judgment below. G. then took a writ of restitution, and an execution for his costs in the S. C., 
and the money collected in the C. P. was restored, and the costs in the S. C. collected. G. then 
compelled P. by rule in the C. P., to go to trial on the venire de novo, who went on accordingly, 
and obtained a second verdict and judgment against G., and then brought a writ of error from the 
S.C. Held, that he had a right fo his writ of error from the 8. C.; that his proceedings in the C. 
P., were no waiver of his right to bring error; and a reversal of the judgment in the S. C., will be 
a reversal of all the consequent proceedings, including those in the C. P.,upon the venire de novo. 

Even an entry by a plaintiff in error, on land to which the judgment relates, will not deprive 
him of his right to proceed. Pinney vs. Gleason, 9 Cowen, 635. 

Pending a writ of error, the plaintiff in the original action may enter if he can; for though this 
writ forecloses the court and ties up their hands, yet it doth not alter the rights of the parties. 
Badger vs. Loyd, 3 Salk., 145, Ifthe writ of error be brought by the plaintiff below, then the 
sum which the declaration shows to be due, may be still recovered, should the judgment for a 
smaller sum be reversed, and consequently the whole sum claimed is still in dispute. Gordon, &c. 
vs. Ogden, 3 Peters, 33. 

Where the money was paid on a judgment of a Court of Common Pleas, which was afterwards 
reversed on error; held, that it might be recovered back in an action of indebitatus assumpsit for 
money had and received. Clark vs. Pinney, 6 Cowen, 297. 


| Crockett & Brices, for Defendant in error. 


Scort, J., delivered the opinion of the Court. 


The plaintiffs in error instituted a suit in the Court of Common Pleas 
against the defendants in error, and in October of the year 1846, recov- 
ered a judgment against them. The action was in assumpsit. On the 
judgment an execution was issued, which was returned in December of 
that year “satisfied.” Afterwards in March, 1847, the plaintiffs in error 
who were plaintiffs in the original action, sued out this writ of error to 

reverse their judgment. The question is whether they can now reverse 
the judgment, having received satisfaction of it? 

By the common law, a writ of error where it lay, was a eit of right, 
and after its allowance it was a supersedeas of any execution not execu- 
ted, and no farther proceedings could be had under the judgment. Vari- 
ous statutes were subsequently made, which prevented a writ of error 
from operating as a supersedeas unless bail in error was given. Thus, a 
plaintiff in error might have his writ and failing to give bail, he might be 








~ - re . 3 @ 


= = ope 


—_—-_ & = 


a 











OCTOBER TERM, 1847. — 





Murray vs. Armstrong. 


ann wn yn. 








compelled to satisfy the judgment before a trial in the court of error.— 
The proceeding to enforce the judgment against the plaintiffs in error, 
being zn invitum and he being unable to prevent it, it was reasonable 
that he should have an opportunity of revising that judgment, and if found 
erroneous, that he should be restored to all he had lost byit. Therefore 
if a judgment was satisfied by such means, the plaintiff in error was not 
debarred from redress; but if he succeeded in reversing the judgment, 
notwithstanding his adversary had enforced satisfaction of it, he would 
be entitled to restitution. 


Very different is the case of a plaintiff in error, who wishes to reverse 
his own judgment ashe may do. He is under no necessity of suing out 
execution to enforce his judgment and receive satisfaction of it, and if by 
his own voluntary act he extinguishes his judgment, what is there on 
which a writ of error can operate? When a party voluntarily extinguishes 
his own judgment, he cannot afterwards complain of error in it. What 
is the difference in releasing a bond and afterwards endeavoring to re- 
cover on it; a writ of error is said to be a new action; 2 Saun., 101. Sup- 
pose a plaintiff reverses his judgment and procures a new trial, will he 
not hold on to what he has already received, and if on the second trial he 
should recover nothing, the defendant would not be entitled to restitution, 
for he stands in the place of one who has paid money by “process of law,” 
under which he acquiesces. Thus the plaintiff will have it in his power 
to split his cause of action to recover one part of it at one time, and af- 
terwards sue for the balance. 


The other Judges concurring, the judgment will be that the plaintiff 
take nothing by his writ of error. Strange, 127. 


LLP LISI 


MURRAY vs. ARMSTRONG. 


1, A lease made by an agent in his own name is void, and the tenant entering under such lease 
isa tenant at will, and as such, entitled to a notice to quit before an action of ejectment 
will lie against him. 


2. Tenancies at will may be created without writing, and are not within the provisions of the 
act regulating conveyances. 
14 
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Lesure & Lorn, for Appellant, insist: 


That each of the instructions asked for in the court below should have been given, and the re- 
fusal to give them is such error as ought to reverse the judgment. 12 East., 444; Roscoe, 139. 

Two propositions of law of importance to the appellant are contained in the three first instruc- 
tions asked for and refused. The one is, that possession of the premises is such evidence of title 
in Murray, that Armstrong purchased with full notice of all the rights of Murray, which notice 
is an implication of law arising out of possession. The other is, that the lease to Murray as far 
as Armstrong had any rights, was in full force at the commencement of the action of ejectment. 

The refusal to give the fourth instruction, presents the court below in the attitude of deciding 
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that an action of ejectment can be maintained agairst a tenant in possession who is in under lease , 
woexpired and in full force. k 

It will be found from an inspection of the record, that Murray, the lessee, covenants that he will ‘ 
build the fence around the leased premises by the first day of May, 1843, and as to any other cov- : 
enants on his part, there is no time mentioned in which the same are to be performed, consequently ' 


as to them there could be no breach until the expiration of the time of the lease. The alienee of 
the premises is the plaintiff in ejectment, and Lis title was acquired by purchase on the /6th day 
of March, 1845. If then a forfeiture of the lease was worked by Murray not building the fence in 
time, it is no act that Armstrong could take advantage of, because it occurred before Armstrong’s I 
title or interest: 12 East, 444; Roscoe, 137. : 
Itis submitted that Baily nor Dillon could maintain ejectment by reason of Murray’s non- per- : 
formance of the covenant in his lease without first making an entry. : 
The record in this case shows that Murray remained three years in possession of the premises : 
after time that he stipulated to make the fence, and his lessor neither gave notice to quit, declared . 
the lease forfeited, nor made entry. These facts continue the tenancy, and leaves Murray with 
all the rights under the lease to the termination.of the term, that he would or could have had if he 
had built the fence in May, 1843. t 
‘The want of entry by the lessor by reason of Murray’s not performing his covenant to fence, 
keeps alive the relation of landlord and tenant. Murray having continued to occupy as tenant for 
three years before Armstrong acquired any interest in the demised premises. This tenancy exist- 
ing, entitled Murray to six months notice to quit. 
From the terms of the lease, a party having no interest in the demised premises, reserves the 
right of entry if the fence is not built by first of May, 1843. This reservation is void. The lessor 
had no interest to have the fence built in 1843, if built any time before the expiration of the lease ' 
as he had to pay for it at the end of the term, it was sufficient to secure the interests and rights of 
the lessor, and the nearer the end of the term the fence was built, the better for the landlord. 


at tee 


Gever, for Appellee, tw sists: 


4. The attachment, proceedings, judgment and execution, sheriff sale and deed, vested in the 
purchaser all the estate of Bailey (the admitted owner) with the right to immediate possession. 
notwithstanding the lease, so called, under which the appellant claimed. 

2. The lease, so called, does not vest any interest in the appellant. The authority to make a 
lease by Dillon is not proved, and the contract made is not and does not purport to be the act of | 
Bailey, the acknowledged owner of the land. 

3. The sheriff’s deed relates back to the levy of the attachment when the lien of the creditor 
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commenced; the lease, so called, was not recorded, and if of any force, was valid only between the 
parties and such as had actual notice thereof. Possession by Murray, is not such actual notice to 
the creditor as will defeat his lien even if such possession had existed at the time the attachment 
was levied; and neither the proclamation by Murray at the sheriff's sale, nor the possession when 
Armstrong purchased, nor both, will be sufficient to give priority to the unrecorded lease. Hil! 
vs. Paul, 8 Mo. R., 479; Jones vs. Luck, 7 Mo. R., 551. 

4, Ifthe lease made by Dillon is to be regarded as the act of Bailey, his principal, then the con- 
ditions are for his benefit, and a breach which determines the estate revests it in Bailey. It seems 
to be agreed that the interest of Murray was determined on the Ist May, 1843, by the breach of 
the condition, and there being no waiver of the forfeiture by Bailey, the estate was revested in 
him with the right to immediate possession. No act of Bailey or his agent, after the levy of the 
attachment, could defeat the estate or surrender any right which he then had, as against the attach- 
ing creditor. 

5. The notice to quit given by the appellee to appelfant is not a recognition of any tenancy, and 
still less of a tenancy under him; on the contrary it asserts that the tenancy if any ever existed, 
had before been determined; it neither sets up nor renders valid a void lease, nor waives a forfeiture 
of the term under the contract with Dillon. 

6. Even if a notice to the appellant under the circumstances was necessary, it was sufficient to 
inform him that the forfeiture not previously waived was insisted on, and that the estate was de- 
termined. 

7. The court below committed no error in refusing the instructions prayed for by the defendant 
below—because they assume throughout that the lease so called, was valid as against Bailey the 
principal. The first clause assumes that notice to Armstrong in July, 1845, defeats the lien of the 
creditor commenced in February, 1844; the 2nd, that possession by Murray inJuly, 1845, is actua, 
notice of the lease to the creditor in February, 1844. That implied possession is actual notice. 
That a lease by Dillon in his own name passes the interest of his principal, but that the conditions 
are for the benefit of Dillon himself. That Dillon had power to make the lease, although his 
authority was in writing and not produced. 

8. The whole case as preserved ip the record, establishes a clear right of possession in the appel- 
lee at the commencement of the suit, and the appellant has not been prejudiced by any decision of 
the court below. 


Scott, J., delivered the opinion of the-Court. 


Armstrong brought an action of ejectment against Murray in the Court 
of Common Pleas of St. Louis county, to recover possession of a small 
tenement in the county in which he recovered judgment. | 

William Bailey was the owner of the lot in controversy, and by a deed 
indented, executed by his agent, P. Dillon, leased the same to Murray on 
the 15th September, 1842, for 5 years. Among other things, Murray 
stipulated to fence the lot on or before the first May, 1843, and it was, 
further agreed that if Murray or his assigns failed to keep and fulfil the 
covenants and stipulations contained in the deed, it should be the right of 
the said Dillon or his assigns to enter upon the demised premises, and to . 
hold the same discharged of the lease. The deed describes Dillon as 
agent for, William Bailey, and recites that, “the said Dillon, for and in 
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consideration, &c., hath leased, demised and to farm let, unto the said 
Thomas Murray, &c.,” and is signed by Dillon in his own name only.— 
Dillon testified that he executed the lease for Bailey, under a power of 
attorney, and that Murray entered on the demised premises. The fence 
was not made within the stipulated time, but neither Dillon nor Bailey 
ever availed himself of the right of re-entry. On the 29th December, 
1845, Armstrong notified Murray that the lease had been forfeited, and 
required him to yield up the premises by the fifth of January following, 
or suit would be brought. On the 23d February, 1844, J. W. Nelson 
commenced suit by attachment against Bailey, which was levied on that 
day on the lot in controversy. This suit was prosecuted to final judgment, 
(Bailey appearing to the action, ) which was rendered on the fifth day of 
March, 1845, and on the 23d of April of that year, the lot was regularly 
sold by the sheriff to J. F. Darby, who conveyed to Armstrong the ap- 
pellee. 

Murray asked the court to instruct the jury as follows: 

“If the jury believe from the evidence, that defendant had possession 
of the premises at the time the attachment was levied on which the judg- 
ment was rendered, under which the premises were sold to Darby, and 
continued such possession until Armstrong purchased, such possession is 
notice to all the world of Murray’s title, and Armstrong took the premises 
subject to the lease of the defendant. 

“To constitute possession, it is not necessary that a party actually live 
upon the premises. 

“The power to recover for breach of the covenants in the lease being 
only reserved to P. M. Dillon and his assigns, Armstrong cannot take 
advantage of it and avoid the lease. 

“The sale by the sheriff, and the sheriff’s deed to Darby, operate only 
to convey Bailey’s interest in the land in question, and if the jury find 
that Murray held a lease of the same land, the term of which was unex- 
pired at the time ofthe commencement of this action, and that Armstrong 
had notice of that fact before the purchase, they will find for the de- 
fendant. cfu 

‘Possession by Murray of the premises at the time of the sale to Arm- 
strong, is sufficient notice of Murray’s interest in the premises. Dillon, 
as the agent of Bailey, had power to make a lease of the premises in ques- 
tion, but had no right by law to reserve the right of re-entry to himself 
for any forfeiture of said lease, and therefore should the jury find that ~ 
Murray had not complied with the terms of his lease, the remedy for the 
injured party is upon the covenant in his lease, and not by ejectment. 
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“If there was a forfeiture on the part of Murray, such as Bailey might 
have taken advantage of before the title passed out of him, this does not 
help the plaintiff in this suit, for he was a stranger to the covenant, and 
the jury will find for the defendant. 

“If the jury find that the terms of the lease were not complied with by 
Murray, yet Armstrong cannot take advantage of non-compliance in this 
form of action, and Murray is still a tenant from year to year, and is en- 
titled to six months notice to quit the premises, before the action of eject- 
ment can be sustained against them. 

“If the jury find that the letter of covenant in the lease has been com- 
plied with, the plaintiff cannot recover. 

“The jury are instructed that the notice to quit under date December 
29, served upon Murray, is a recognition of his tenancy, and that such 
notice is not sufficient as the foundation of this action.” 

The court refused these instructions, and the defendant Murray ex- 
cepted. The court than gave the following instruction to the jury: 

“If the jury find from the evidence that the defendant failed to put a 
fence upon the premises leased by him, composed of posts and rails, posts 
and palings, posts and planks or palisades, or rails alone laid up in the 
manner commonly called a worm fence, or of turf with ditches on each 
side, then the conditions of the lease have not been complied with.” 

The defendant Murray excepted to this instruction—the jury found a 
verdict for the plaintiff Armstrong, and a motion for a new, trial having 
been overruled, the cause comes here by appeal. 

Nothing is clearer than that the lease made by Dillon to Murray was 
void. It was the deed of Dillon, not that of Bailey. Story on Agency, 
sec. 148. Murray entering under a void lease, became tenant at will, 
and being a tenant at will was entitled to notice to quit before the com- 
mencement of the action. Roscoe on real actions, 526. No such notice 
wasgiven. The notice given in this cause was no notice to quit within 
the meaning ofthelaw. Tenancies at will, as they may be created with- 
out writing, are not within the statute regulating the registry of convey- 
ances. 

The other Judges cdncurring, the judgment will be reversed. 








214 SUPREME COURT OF MISSOURI, 


ee eee Kennerly vs. Merry § Scammel.—Martin vs. White. enema 


~y we wees 











KENNERLY vs. MERRY anv SCAMMEL. 
ERROR to St. Louis Circuit Court. 


Casse.Berry, for Plaintiff in error. 


Grver, for Defendants in error. 


Napton, J., delivered the opinion of the Court. 


This is a petition for dower in a lot in St. Louis. There is no bill of 
exceptions in the case, and no motion for a new trial. A statement of 
facts agreed on by the counsel is copied by the clerk in the record, but 
it isnot made a part of the record by bill of exceptions. 
The judgment will therefore be affirmed. 


A 





MARTIN vs. WHITE. 


If the appellant fail to prosecute his appeal from the judgment of a justice of the peace, the 
jadgment must be affirmed. The 13th sec., art. 8, of act concerning Justices’ Courts, is 
qualified by the 16th section of act concerning Costs, and applies only to cases in which 
the appellant appears on the appeal. 


APPEAL from St. Louis Circuit Court. 


Doveusrry, for Appellant, insists: . 


1. That the court erred in proceeding to affirm the judgment of the justice without a trial de 
novo. Vide Rev. Stat., act to establish Justices’ Courts, art. 8, sec. 13. 

2. That the court tried the case without a jury and without the consent of the defendant—the 
action being founded on account and not an instrument of writing. Art. 13, State Constitution; 
Pratte vs. Cabanne, 9th vol. Mo. R., p. 163; Myers vs. Wolfolk, 3rd vol. Mo. R., top p. 246; Rev. 
Stat., act to regulate Practice at Law, art. 3, sec. 42. 
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Naprton, J., delivered the opinion of the Court. 


White recovered against Martin thirty-five dollars on an account be- 
fore a justice of the peace, and Martin appealed to the Circuit Court.— 
When the case was called, Martin not appearing, the judgment of the 
justice was, on White’s motion, affirmed, and a judgment entered against 
Martin and his security in the appeal bond for the amount of the justice’s 
judgment and costs. Subsequently, a motion was made to set this judg- 
ment aside, on the ground that the plaintiff had offered no proof, and be- 
cause no trial de novo was had. This motion being overruled, Martin 
appealed to this court. 

The 16th section of the Ist article of the act concerning Costs pro- 
vides, that in all cases when an appeal from a judgment of the County 
Court or a justice of the peace is not prosecuted by the appellant, ac- 
cording to law, the judgment shall be affirmed, and the costs adjudged 
accordingly. ‘The 13th section of the 8th article of the act concerning 
Justice’s Courts, which directs the Circuit Court to proceed to try the 
cause anew, must be understood as qualified by the section above refer- 
red to, and therefore only applicable to cases where the appellant is not 
in default. 

The other Judges concurring, the judgment is affirmed. 





HALL vs. MILLS, Ex’s or Mizis. 


A defence may be made on the trial of an appeal from a justice of the peace which was not 
made before the justice. 


APPEAL from St. Louis Circuit Court. 


Carroit, for Appellant, insists: 


That the 18th sec. of art. 8, of act concerning Justices’ Courts, in Revised Code, is conclusive 
against the instruction of the court. 

In the 19th section of the same law, it is provided “that no set-off shall be pleaded in the Cir- 
euit Court that was not pleaded before the justice.” Now, if no set-off can be pleaded, why shall 
a plea be allowed to a set-off which makes such a plea useless? The consequences of the judges’ 
exposition would be the practice of continual surprises fatal to justice; for, although the trial de 








SUPREME, COURT. OF MISSOURI, 





, 





aaa a ates 


wey 








Hall vs. Mills, ex’r of Mills. 


yee 





novo in the appellate court, yet if a party be allowed to set up.a flat bar to an action which he 
waived in the court below, it is impossible not to see that gross frauds may be easily practiced.— 
If it were known that such a plea was to be set up, the party might be prepared to show a new 
pros.ise—a thing it was impossible for him to do in the court below, because no such plea was 
attempted. Courts always frown upon trick and chicanery, and favor a fair and honest trial of 
causes upon their real merits. *— 


Catiauan, for 4ppellee, contends : 
1. That the instruction excepted to was not erroneous. Its entire correctness, indeed, does 


seem to be self evident. [In passing from this point to the next, perhaps it should be remarked 
that, from an assumption in the motion for a new trial, it is probable that the appellant’s attorney 


was under the impression that the plea of the statute of limitations was not interposed in the jus- , 


tice’s court; but the record does not show this to have been the fact, and if it did, itis not seen 
that that would materially alter the case. ] 

2. That the verdict was for the right party. That it was precisely as, according to the law and 
the evidence, it should have been,—and even without the instruction complained of, would no 
doubt have been,—and therefore it ought not to be disturbed. 9 Mo. R., 305; 8 Mo. R., 224 and 
707. 

3. That the set-off was improperly ard unlawfully filed, and ought to have been stricken out or 
utterly disregarded. This, it is submitted, is true, for various reasons (which must have been 
overlooked by appellee’s former counsel.) 

Only three of these reasons will be pointed out here: 

1. Although the justice of the peace, following the phraseology of the note itself, very unne- 
cessarily, and perhaps irregularly, described the plaintiff in the writ and proceeding, as “executor 
of Charles Mills,” yet the note was, and continued to be, the property of the plaintiff, John Mills. 
9 Mo. R., 169, Bryant vs. Durkee; and Thomas & Thomas vs. Relfe, adm’r of Hunter, 337. And 
it was not competent to defeat a recovery on it by filing and proving an account against Charles 
Mills. 

2. The justice had no jurisdiction over the account sought to be used as a set-off, it exceeding 
ninety dollars. Mo. Rev. Codes, 735 and ’46, “Justices’ Courts,” art. 1; 9 Mo. R., 246. And, 

3. The plaintiff’s cause of action did not accrue in the lifetime of Charles Mills. 8 Mo. Rep., 
161, Woodward & Thornton, adm’rs, vs. McGaugh & Brown. 


Napton, J., delivered the opinion of the Court. 


John Mills, executor of Charles Mills, deceased, brought suit before 
a justice against Hall, upon the following note :—‘One day after date, 
I promise to pay to John Mills, executor of the estate of Charles Mills, 
deceased, ninety-three dollars, for value received. St. Louis, Aug. 17, 
1843.” The defendant set off an account for medical services alleged 
to have been rendered to Charles Mills in his lifetime, during the years 
1832, °3 and °4. The plaintiff recovered a judgment for the amount of 
the note, and the defendant appealed to the Circuit Court. In that court, 
a trial was had, and the court allowed the statute of limitations to be 
interposed as a bar to the allowance of this set-off. A judgment having 












< 


J 
4 


pe eg ee es 















OCTOBER TERM, 1847. 











Darby, adm’r of Childs, vs. Swartz. 
been again given against Hall, the case is brought here, and the instruc- 
tion of the Circuit Court which allowed the bar of the statute, is the only 
error insisted on. The objection taken is, that the statute was not used 
as a defence before the justice, but it does not appear from the bill of 
exceptions how this was, and if it were as stated, the defence was a pro- 
per one. The statute prohibits a party from using a set-off in the Cir- 
cuit Court which was not relied on before the justice; but does not pro- 
hibit a defence to be set up in the Circuit Court which was waived or 
neglected in the trial before the justice. 

The other Judges concurring, judgment affirmed. 





DARBY, Apm’r or CutLps, vs. SWARTZ. 


A slave, the property of A and B, partners, is sold under an execution against A, for his indi- 
vidual debt. After the death of A, his administrator is not entitled to the slave, on the 
ground that the partnership is insolvent—the administrator having no right to the partner- 


ship property. 
ERROR to St. Louis Circuit Court. 


Gooner, for Plaintiff in error. 


I. The plaintiff in the court below and in error insists, that the instruction given by the Cir- 
euit Court to the jury was error, in this, that it removed from the consideration of the jury the 
facts of the cause, and was a positive direction to them (the jurors) to find a verdict for the de- 
fendant, thereby discharging them from their peculiar province, viz., the finding of a verdict 
which they were sworn to render, and compelled the plaintiff to elect a nonsuit. ‘ 

1. Had the plaintiff insisted upon his right to have the jury pass upon his case, the jurors (the 
language of the court being imperative) must have found a verdict for the defendant. 

2. The court below assumed the office of a jury as well as of a judge, and had no right to in- 
struct the jury to find for the defendant or the plaintiff. The foregoing principle has been too 
often asserted by the Supreme Court to need authority to maintain it. 

II. The first proposition of the plaintiff in error being true, the sequel follows, that the court 
erred in refusing to set aside the nonsuit in the cause. 

III. The first clause of the instruction of the Circuit Court is not law. The evidence supported 
the declaration, and in the absence of any testimony on the part of the defendant rebutting the 
plaintiff’s testimony, the jury should have found a verdict for the plaintiff, upon the evidence ad- 
duced. ; 

1. The question in dispute is, whether the plaintiff, Public Administrator of the county of St. 
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claiming under execution issued against a partner for an individual debt, and levied on partnership 
property, be entitled to the possession of the property. The plaintiff insists that he is entitled to 
the possession, because— 

2. Joint property of an insolvent partnership, taken in execution for a separate debt, cannot 
be held against the joint creditors. Wilson, et al., vs. Conine, 2 John., 280. 

.3, The defendant acquired no title to the slave by his purchase under execution. All that he 
acquired was a share in the surplus of the property after all debts paid. U. 8. vs. Hack, et al., 
8 Peters, 271, cum multis aliis. 

IV. In every view of the case, both in the language and law of the instruction, the court below 
erred, and its judgment should be reversed. 


Lesuiz & Lorn, for Defendant in error, insist: 


That Swartz took all the title of Samuel A. Childs in the negro girl by virtue of the sale and 
execution. That Darby, as Samuel A. Childs’ administrator, stands in the place of Samuel A. 
Childs, and cannot maintain any suit that Samuel A. Childs could not, if alive. Therefore’, the 
plaintiff below, by his own testimony, most successfully failed to make out his case; or, as it may 
well be said, most successfully beat himself. Hence, the instruction of the court, which is 
complained of as error, was inevitable. 

The defendant believes that it would not be complimentary to this court to cite authority upon 
such a point. 

There was no fraud in the sale, nor no inadequacy of price. The plaintiff below, by the evi- 
dence of his own counsel, showed a state of things in relation to the property that made the price 
given a full price. Swartz, in law, is nowise affected by the notice given by Goode to the by- 
standers at the sale; he was no party to those representations. 


Napton, J., delivered the opinion of the Court. 


This was an action of detinue, brought by Darby, the administrator of 
Samuel A. Childs, against Swartz, to recover a negro girl, alleged to be- 
long to the estate of said Childs. 

The plaintiff, on the trial, offered evidence showing that the girl, to- 

‘gether with several others, originally belonged to Samuel A. and B. 
Childs, who were partners and insolvent; that an execution upon a judg- 
ment against Samuel A. Childs, for an individual debt of said Samuel A., 
had been levied on said girl, and that she was sold under said execution 
te the defendant, Swartz ; that a suit in ehancery had been commenced 
against the partnership, in the progress of which, this slave and others 
had been attached—and that the partnership effects were entirely insuf- 

ficient to pay the partnership debts. 

The court, at defendant’s request, instructed the jury that this evidence 
did not support the plaintiff’s declaration; and thereupon, the plaintiff 
took a nonsuit, which he afterwards moved to set aside. This motion 
being overruled, the cause was brought here by writ of error. 
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Whatever title Samuel A. Childs had to this slave, was purchased by 
the defendant at the sheriff’s sale, and of course his administrator could 
have no right to recover. If the creditors of S. A. and B. Childs have 
a lien on the slave, or a right to appropriate her value to their use, I do 
not see that the intervention of an administrator upon S. A. Childs’ es- 
tate will be essential to the establishment or enforcement of their rights. 
She would be as accessible to the process of the law in the hands of 
Swartz, as in the possession of S. A. Childs’ administrator. The latter — 
would have nothing to do with property which belonged to the partner- 
ship of S. A. & B. Childs, unless it had been in the possession of S. A. 
Childs at his death. 

The other Judges concurring, judgment affirmed. 





SPARKS vs. PURDY, Er at. 


1, The Justices of the County Courts have the control of the county buildings, and have pow- 
er summarily to expel intruders from such buildings. But where a person has had posses- 
sion of a public building by consent or permission of the court, he should be notified and 
have a reasonable time to leave; and if summarily expelled by order of the justices, they 
will be hable. 


2. An order of the County Court for the expulsion of a person in possession of the public 
buildings, is.not a judicial proceeding, so as to exempt the justices from liability even for an 
improper or illegal order. 


3. Every unlawful taking of the chattels of another, with the intent to convert them to the use 
of any other than the owner, and every unlawful taking which destroys or alters the nature 
_ of the chattels, is a conversion. 


4. But the bare removal of the chattels of another without any intent to deprive him of their 
possession, and which does not-affect their condition, is no conversion. 


5. The return of chattels after a conversion will not defeat the right of action, but will only go 
in mitigation of damages. 


ERROR to St. Louis Circuit Court. 


Lesuiz anv Lorn, for Plaintiff in error, insist: - 


1, The County Court of St. Louis county is not a court within the legal signification of that 
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term, or if a court, is one of special and limited jurisdiction, and for any act done, ordered or 
directed beyond its jurisdictton, the justices ordering or directing it are responsible. See 2nd and 
3rd instructions given, and 2nd refused. 

ist. The St. Louis County Court is not a place where ‘justice is judicially administered; and 
this is the definition of a court which we find in the books. They are mere trustees or directors 
ofacorporation, The only judicial power they ever had was taken from them when probate 
powers were transfered to another tribunal. See Rev. Stat.—Courts of St. Louis—Probate Court, 
&c.; Chitty’s Black., vol. 3, 23; Tho. Coke, 3 vol., 322; R. 8. Mo. 1835, p. 151; et seq., 9-10, 11 
sub. of sec. 15, p. 157; see Constitution, of judicial powers, sec. 12. 

The machinery of a court is not furnished them; they cannot hold pleas; it may be that the 
County Court has power to enter up judgments against collectors, &c., but this is a power not un- 
usual to all bodies having control and custody of public funds, as for example—Treasurers in New 
York, &e. R,S. Mo., County Treasurers, art. 1, 2, 3. 

2nd. If a court; it is one of the inferior courts of special and limited jurisdiction, created by the 
statute, and whose powers are solely conferred by the statute creating it. There is a distinction 
between superior courts of general jurisdiction, and-inferior courts of special and limited jurisdic- 
tion, as to both subject matter, place, and person, and in all these respects, the County Court of 
St. Louis county is an inferior court, exercising special and limited power. 

The County Court in Mississippi is held to be an inferior tribunal. So in North Carolina. So 
in Massachusetts. The Court of Common Pleas a similar court “have the powers precisely given 
to them by statute and no other.” Walk. Rep., 75; 1 Mass. Rep., 457. 


3rd. Judges of inferior courts are amenable for any act done, or ordered, or directed by them 
over the subject matter of which they have no jurisdiction; 15 John. Rep., 157. In Cable vs. 
Cooper, Van Ness, Justice, says, “every tribunal proceeding under limited and special powers 
decides at its peyil; and hence it is that process issuing from a court not having jurisdiction is no 
protection to the court, to the attorney, or to the party, nor even to a ministerial officer, who inno-. 
cently executes it. This, (he says,) is a stern and sacred principle of the commou law, which re- 
quires to be steadily guarded and maintained.” 

The distinction between courts of general and limited jurisdiction, has been recognized from the 
earliest days. In Yates vs. Lansing, it is said, “that when courts of special and limited jurisdic- 
tion exceed their powers, the whole proceedings are coram non judice and void, and all concerned 
in such proceedings are held to be trespassers.” 5 John. Rep., 290; see 11 John. R., 175;3 Cow., 
209; 2 John., 51. 

From all these cases it will be seen that the proceedings of any tribunal not having jurisdiction 
of the subject matter which it professes to decide, are void. Metcalf & Perkins’ Digest, p. 629, 
vol. 1; 2 Strange, 993; 10 Coke, 68; 5 Harr. & John., 42; 8 Cranch, 9; Paine, 55. 

Isthere any fact in this case which sustains the jurisdiction of the County Court over the mat- 
ter in which this order was made? We see none; and if there be none, then the court clearly 
erred in giving the first instruction; and as to the two last given, we suppose there can be no 
question. 

2. The third instruction asked for should have been given. 

If the plaintiff had lawful possession of the room, he could not be dispossessed unless by some 
legal and competent authority after notice, or being impleaded. The instructions given on the 
part of the defendants, and refused on the part of the plaintiff together’amount to this proposition, 
that although the plaintiff had lawful possession of the room, yet if the defendants wanted it for 
the use of the county, they might forthwith remove his goods and take possession; that such an 
exercise of authority, though illegal for such a purpose, would not subject them to this action. Can 
the proposition be maintained? It asserts that a landlord may enter upon the tenant, remove his 
property without incurring any liability for'so doing. Thisis error. Give the sanction of law to 
- the proposition asserted by the Judge of the Circuit Court, and you give to the County Courts of 
e in this State a power more potent than can be exercised by the soverei wer of 
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the State; the county judges, who are the mere servants and agents of the county in the manage- 
ment of its property, decide that the property of the county is detained in the possession of a per- 
son who they think has no right to it, and having adjudicated the case, in a tribunal for that pur- 
pose, unknown to the laws, without impleading the party, without any form of trial, they may 
proceed to take possession of the property; and ugon the same principle, the judge being satisfied 
that a man is indebted to the county, they make an order that he pay, and failing to do so, they 
direct the Marshal to sieze and sell his property to make the debt, and their official character will 
screen them from the penalty of the outraged law; that is, having made their order as judges of the 
County Court, the penalty against law breaches cannot be visited upon them. 

The first instruction also prevents this question; whether under the circumstances of this case 
there wasa conversion? We say, the taking was wrongful, and that it is of itself a conversion. 
14 John. R., 431. 

The unlawful exercise of authority over goods without any intention to apply them to the use of 
the party exercising such authority, isa conversion. 5 Cowen, 325, and cases there cited; 2 Esp. 
180, 

If the property was wrongfully taken, there was a conversion; and ifit had been actually re- 
stored and received again by the plaintiff, this action would be maintainable. The only effect of 
the restoration and acceptance by the party, would be to mitigate the damages; the action would 
be sustained. 


Geyer, for Defendant in error, insists: 


1. The County Court of St. Louis county has by law the possession,control and management of the 
court-house, to assign and appropriate its apartments to use of the several courts to be holden in 
the county, and of the county officers; to protect the building from intrusion, waste and damage, 
and to make and enforce such orders as shall be necessary to maintain such possession and control. 
The court therefore hadtompetent authority to make the order, under which the property of the 
plaintiff below was removed from the room of the court-house, and neither the officer who execu- 
ted the order, nor any member of the court by which it was made, committed any trespass. See 
Rev. Code, tit. Courts, sec. 15, 35; county buildings, sec. 17, and special act establishing a probate 
court in St. Louis county, and for other purposes. 

3. The justices of the County Court, having acted judicially and within the sphere of the juris- 
diction of the court, are not liable to the action of the plaintiff below for any thing done by the 
Marshal under the order, however erroneous that order may have been, Stone and others vs. 
Graves, 8 Mo. R., 148; Lenox vs. Grant, Ib., 254. 

3. The defendants can in no case be rendered liable for any act done by the Marshal, or other 
person, which was not directed to be done by the terms of the order of the court, or by the defend- 
ants. 

4. Upon the assumption that the order of the court was unlawful, and beyond the jurisdiction and 
power of the court, and that the Judges and the Marshal were guilty of a trespass in removing 
the goods of the plaintiff, the facts show no conversion upon which to maintain the action of trover; 
a mere wrongful asportation of a chattel ‘does not amount toa conversion, unless the taking or 
detention of the chattel is with the intent to convert it to the takers own use, or that of some third 
person, or unless the act done has the effect either of destroying or changing the quality of the 
chattel. Shipwrick vs. Blanchard, 6 T. R., 298; Foulds vs. Willoughby, 1 Dowling P. C., N. 8, 
86; 3 Stephens N. P., 2667; same case, 3 Meeson and Welsley, 540; 3 Stephens N. P., 2683; Lang- 
staff vs. Meagoe, 4 Nev. & M., 211; Hayward vs. Seaward, 1 M. & Le., 459; Samuel vs. Maris; 6 
Car. & P., 620; Cockson vs. Winter, 2 Man. & R., 313; Wallace vs. King, 2 H. Bl., 137; Fairman 
vs. Grimble, 2 C. & P., 266. 

5. The instructions of the court as given are at least as favorable to the plaintiff as he could 
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consistently with the law of the case require; the errors committed in favor of the plaintiff are not 
now the subject of enquiry. The instructions asked by the plaintiff and refused, assume that 
wherever trespass de bonis asportatis will lie, trover will also lie, that is, that every wrongful tak- 
ing of a chattel, amounts to a conversion. A doctrine discountenanced in the adjudged cases 
above referred to. 


Scorr, J., delivered the opinion of the Court. 


This was an action of trover brought in the Circuit Court of St. Louis 
county by Sparks against Purdy and others, Justices of the County Court 
of said county, for removing property belonging to Sparks, from a room 
in the court-house of that county. 

Sparks was collector of St. Louis county for several years, and whilst 
holding that office, he occupied a room of the court-house, at the request 
of one of the jndges, who used the same in the discharge of some official 
duties, and with a knowledge on the part of all the judges, without ob- 
jection. The court replaced Sparks as collector, and on the day that he 
was superseded in office, made the following order: “St. Louis County 
Court, special term, Monday, April 15, 1844. Ordered that the Marshal 
take immediate possession of the room in the east front of the court-house, 
now occupied by Mr. Sparks, and that the furniture, books, &c., now in 
said room belonging to said Sparks, be by him removed out of the same 
to-morrow evening, unless the said Sparks will himself do it.”” This or- 
der.being shown immediately to Sparks, he said he could not then give 
up the room as he had no place to put his property in. On the next day 
the room was taken possession of by a deputy Marshal, and the property 
mentioned in the order, together with some mining tools and surveying 
instruments, was removed to the portico infront of the room. After their 
removal, the goods were pointed out to Sparks by the officer. The goods 
were afterwards placed, it does not appear by whom, in an old room of 
the court-house; admittance into the room was obtained.by raising a sash 
and entering at a window in the absence of Sparks; plea not guilty, ver- 
dict for defendants. 

The.court charged the jury as follows: 

“Trovet is'a form of remedy adapted to the recovery of damages for 
an injury occasioned to a person having the property in, or right of pos- 
session of personal property, by a wrongful conversion by the defendant, 
of such property to his own use. 

«The foundation of the action is not the acquisition of the property by 
the defendant, but the deprivation of the property to the plaintiff, and 



















OCTOBER TERM, 1847. 223 








rw 


. Sparks vs. Purdy, et al 





ve 











PISA LPS ISS LOL LAID DE 





-the action may be brought against any person who was a party to the 
conversion, although the goods were actually converted by another. 

‘Proof of the direct wrongful taking of the goods and chattels, is of it- 
self evidence of a conversion, therefore, if the jurors believe from the 
evidence that the property in the plaintiff’s declaration mentioned, was 
at the time of the alleged conversion the property of the plaintiff, or that 
he was lawfully possessed thereof, and that the said property by the act 
or procurement of the defendants, or either of them, was taken out of the 
possession of the plaintiff, such taking is a conversion of the property so 
wrongfully taken; but if the wrongful taking of the property, did not in- 
terfere with the plaintiff’s dominion over the property, nor alter its con- 
dition, it was not a conversion. And however temporary the conversion 
may have been, it will suffice to render the defendant liable, for a con- 
version which has once taken place cannot be cured. Therefore under 
the rule here stated, if the jurors believe from the evidence that the pro- 
perty in question was wrongfully taken by the defendants, or either of 
them, or was caused to be so taken by them, or either of them, from the 
possession of the plaintiff, he is entitled to recover in this action, not- 
withstanding the jurors may believe from the evidence, that the said 
property afterwards was recovered by the said plaintiff and was returns 
ed to him; the return of the property or the recovery thereof by the 
plaintiff, goes in mitigation only of the damages. 

“If the jury find from the evidence that the only conversion of the. 
plaintiff’s property in the declaration mentioned consisted in removing 
the articles of property from a roomin the court-house of St. Louis coun- 
ty, and placing them out side of that room, that such’ removal was made 
by the Marshal of said county or his ceputy, under an order of the coun 
ty court of. said county, and was made for the purpose of taking posses~ 
sion of the room. for the use of the county, and that.no other possession 
of the property was taken, and no other dominion over it was exercised, 
than by removing it from said room, and that the plaintiff was: shewn the’ 
property so removed, and which was accessible to him to dispose of as 
he pleased, then the plaintiff is not entitled to recover in this action. 

‘“‘The defendants as justices of the County Court of St. Louis county, 
are not liable to the plaintiff for any act done by any person executing an» 
order of said court, nor for any act done which is beyond the extent or 
direction of such order. 

“The defendants are not liable in this action for any order or direction 
they may have made or.given, while they were acting officially as justices 
of the County Court cf St. Louis county, in respect to the property in 
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question or its removal, nor are they liable in this action for any act done 
by the Marshal or his deputy under or in pursuance of any such order 
or direction made by the defendants while acting in their official capacity 
as justices of said County Court. But the defendants are liable for any 
act done or procured to be done by them, in respect to the property in 
question or its removal, which was not done while they were acting as 
justices of the St. Louis County Court; therefore, if it shall appear in 
evidence to the satisfaction of the jury that the defendants or either of 
them caused or directed the property in question to be taken from the 
possession of the plaintiff, and that they interfered with the plaintiff’s 
dominion over it, and that at the time they caused or directed said pro- 
perty to be so taken or interfered with, they were not acting in their of- 
ficial capacity, as justices of the said County Court, they are liable in 
this action.” 

Which instructions were excepted to by the plaintiff, who prayed the 
following instructions: 

1. The wrongful or unlawful takiag of property is of itself a conver- 
sion, and if the jury find that the taking was unlawful or wrongful, they 
will find for the plaintiff. 

2: The justices of the County Court under the general power given to 
them’ by law, have no power by order or otherwise, to turn any person 
out of possession of county property, but the county like an individual 
must proceed according to law; and the law having provided an appro- 
priate remedy, the county servants were bound to persue it, and had no 
right to cause the plaintiff to be turned out in a summary manner. 

3. If the plaintiff, at the time of the removal of the property mentioned 
in his declaration, or previous to that time, had lawful possession of the 
room from which that property was removed, the order made by the judge 
of the County Court was made without authority of law, is void and af- 
fords no justification of the defendants in this case. 

Which instructions the court refused, and the refusal was excepted to. 

The law entrusts the County Court with the control and management 
of the property, real and personal of the county; and under this power 
the court superintends the public buildings. Public eonvenience requires 
that a summary power to prevent the illegal occupation of, and to eject 
trespassers from the places designed for the transaction of the business 
of the county should exist in some body. It could never have been the 
intention of the legislature, that the county courts in the State should 
proceed by ordinary suit at lawin order to obtain possession of the public 


buildings or parts of them. 
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The duties of the County Courtare various. Some of them are merely 
ministerial, some judicial; when acting judicially within the sphere of 
their jurisdiction, they like all other tribunals are protected from suits 
for errors they may commit. But when they act ministerially, they like 
other ministerial officers, are liable for a breach of the law. We cannot 
consider that the making of the order above cited was a judicial act.— 
The proceeding had none of the characteristics of a judicial one; there 
were no parties; no notice; no pleadings; no trial; no judgment. It was 
a mere order respecting the public property, such as an individual might 
give relative to his own. That a County Court may expel an intruder 
from the court-house in a summary way, we have no doubt, but under the 
circumstances of this case, their conduct towards Sparks was harsh and 
illegal. He was in the occupation of the room as a public officer, with 
whom they had constant intercourse during theirsittings. Such occupa- 
tion was as convenient to the court as himself. They were fully aware 
of it, and never objected to it. He is replaced in his office by another, 
and on the same day without a moments warning an order is made to take 
possession of the room occupied by him. Would not the court have con- 
sulted its own dignity, and the spirit of our institutions which exaets 
mild behaviour from all public servants towards those with whom they 
may have official intercourse? If Sparks had been requested to yield up 
the possession of the room, and a reasonable time had been allowed him 
for that purpose, and he had failed to comply with such request, it would 
have been time enough then, to have used violence. If one with the 
consent of another place his goods in another’s house, can the other with- 
out notice or request, remove the goods to an exposed situation or place 
them beyond his control, but at his peril? Thereis no principle on which 
this can be done. Sparks under the circumstances should have been re- 
quired to yield up possession of the room, and remove his goods, and a 
reasonable time should have been allowed him for that purpose, and for 
a want of the observance of these requirements, the proceadings of the 
court cannot be sustained in law. 

Another question in the cause is, whether an action of cnamen will lie 
for the injury complained of. There can be little doubt of the correct- 
ness of the proposition in general, that whenever-trespass for taking goods 
will lie, that is, where they are ‘taken wrongfully, trover will also lie.— 
So if there be a deprivation of property to the plaintiff, it will constitute 
a conversion, though there be no acquisition of property by the defendant. 
If, as the case says, the wife were to take up a book and her husband 
desired her to put it in the fire and burn it, and she did burn it, that 
15 
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would be a conversion, and yet the husband and wife would acquire no 
property; so if a man takes a horse and rides him, the owner may bring 
trover for the temporary conversion. Keyworth vs. Hill & wife, 5 Eng. 
Com. Law Rep., 422. Inthe case of Reynolds vs. Shuler, 5 Cow., 323, 
relied on by the plaintiff, goods were illegally distrained and sold, which 
was clearly a conversion. General observations made in cases like the 
above, must be taken in reference to the circumstances. A late writer 
says, a conversion in the sense of the law of trover, consists either in the 
appropriation of the thing to the party’s own use and beneficial enjayment, 
or in its destruction, or in exercising dominion over it, in exclusion or 
defiance of the plaintiff’s right, or in withholding the possession from the 
plaintiff under a claim of title, inconsistent with his own. It may there- 
fore be either direct or constructive; and of course is proved either 
directly or by inference. Every unlawful taking with intent to apply 
the goods to the use of the taker, or of some other persons than the owner, 
or having the effect of destroying or altering their nature, is a conver- 
sion. But if it does not interefere with the owner’s dominion over the 
property, nor alter its condition, it is not. Upon these principles, it has 
been held, that if a ferryman wrongfully put the horses of a passenger 
out of the boat, without farther intent concerning them, it may be a tres- 
pass, but it is not a conversion; but if he make any farther disposition of 
them, inconsistent with the owner’s rights, it isa conversion; 2 Greenleaf, 
sec. 642. These are the principles to be deduced from the numerous 
cases on this subject. If there is no intent to interefere with the owner’s 
dominion of property, there can be no conversion.’ The bare removing 
of one’s chattel from one spot to another, without denying his ownership, 
but on the contrary acknowledging it, cannot be a conversion. It is 
neither a deprivation of the owner’s right, nor is it the use, enjoyment, 
change or destruction of the property. 
The other Judges concurring, the judgment will be affirmed. 
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CHOUTEAU & VALLE vs. STEAMBOAT ST. ANTHONY. 


1. Common carriers may be carriers of money, as well as of goods. This, however, depends 
upon the usage of the trade. But, where no usage is shown, the receiving the money and 
agreement of the carrier to deliver it, raise the presumption that such is his customary em- 

ployment. 
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2. Where the carrier is prohibited from carrying money, or it is the usage of the trade not to 
carry money, if a person acquainted with the prohibition or usage deliver money to the 
carrier, the owners will not be responsible for its loss. 


3. Bank bills entrusted to a carrier, are regarded as money. 


4. Where the captain of a boat received money to be carried, the presumption is that he was 
authorized to carry it; and such being the presumption, in an action for its loss, the owners 
of the boat are prima facie liable, he being their agent; and in an action against the boat, it 
is not necessary to allege any compensation as agreed upon. 


5. Ifthe captain of a boat receive money to be carried, although agajnst the usage of the trade, 
or the orders of the owners, they are still liable, unless they shew that the person deliver- 
ing the money knew of such usage or orders. 


6. A boat is not prohibited by the act of Congress from taking a letter containing bank notes, 
if the contents of the letter relate only to the remission of the notes—and such is the pre- 
sumption if no evidence of its contents be given. 


APPEAL from St. Louis Court of Common Pleas. 


Darsy & Hix, for Appellant. 


Gamsie & Bates, for 4ppellee, insist: 


1. No contract is alleged which could sustain a suit even against the captain individually; for 
it is a naked contract, without consideration. Nothing was to be paid for carrying the money or 
the letter. Nor is there any charge of negligence. 

2. There is no good breach alleged; the bank notes were delivered to the captain, “sealed up in 
a letter;” and the complaint contains no charge that the notes were embezzled, or the letter viola- 
ted, or not delivered to its address. The only breach is, that the boat did not carry to William 
Pell $420, in Kentucky bank notes—a duty that had never been assumed either by the captain or 
the boat. 

3.,1f the matters stated show any contract to carry the letter, it was the individual contract of 
the captain, for which he alone should be sued. 

4. Even if the captain had contracted for the boat, in its name, and for a consideration, the boat 
would not be bound, for such contract is unlawful. The Post Office Law (sec. 10, 13,5 L. U. 
S., p. 736) forbids the conveying of letters by boats, under a penalty. It was not within the scope 
of the captain’s authority to break the penal laws and thereby subject the boat and its owners to 
penalties. See 10 Mo. R., 134, Price vs. Thornton, et al., and the cases there cited; and especially 
Abbott on Shipping. 


— 


Narton, J., delivered the opinion of the Court. 


This was a statutory proceeding, instituted against the steamboat St. 
Anthony, for damages on a contract of affreightment made with the mas- 
ter. 
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The complaint alleged in substance that the master of the steamboat 
St. Anthony contracted with Chouteau & Valle to carry the sum of five 
hundred and seventy-two dollars in money, in bank notes of the banks of 
Kentucky, from St. Louis to a place called Pell’s Landing, on the Ohio 
river, and deliver the same to William Pell;—that in pursuance of this 
contract, they delivered to said boat, and put on board the said boat, the 
aforesaid sum of money, which was received and put into the hands of 
the clerk, sealed up in a letter addressed to Mr. William Pell, Pell’s 
Landing, Ills. The complaint alleges further, that the said boat gid not 
convey and deliver to the said William Pell, a part of the said sum of 
money, to-wit., $420. 

To this complaint, a demurrer was filed and sustained by the court, 
and the only question is upon the sufficiency of the complaint. 

Since it does not appear upon what ground the demurrer was sustain- 
ed, we will consider each of the objections taken by the counsel, seria- 
tim. 

The first objection made to the complaint of Chouteau & Valle is, that 
the contract, as stated, is without consideration—it not being averred 
that any freight was charged or agreed to to be paid for the transporta- 
tion of the money. : 

It is proper to observe, before noticing this objection, that common 
carriers may be carriers of money, as well as of goods. This, however, 
depends upon the usage of the trade, and where no usage to the con- 
trary is shown, and the carrier receives the money and undertakes to de- 
liver it, the presumption will be that such is his customary employment. 
The general principles on this subject are succinctly stated by Judge 
Story in his treatise on Bailments, for which he refers to numerous au- 
thorities. ‘If it is known that the carrier does not carry money, but 
goods only, then he will not be liable for money which is carried without 
his consent or sanction, and is lost. And if the master, or other agent 
of a carrier, ship or steamboat, is prohibited from carrying money for 
hire, on account of the owners, but is allowed to carry it on his own ac- 
count, or if that is the course of the trade or employment, then the owner 
will not be responsible for the loss of any money so taken by the master 
for hire; and therefore, where it is the usage of the owners of steamboats 
on a particular line not to carry money or bank notes for hire, if either 
money or bills are entrusted to the master of one of the boats by persons 
acquainted with the usage, the owners of the boat will not be liable for 
the loss, as the masters are the general agents of the owners.” Story 
on Bailments, sec. 530. Again, in sec. 495, Judge Story says, “A com- 
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mon carrier may be of money as well as of goods, and he will be bound 
as such for the carriage of money as well as of goods, if such is his own 
practice or the common usage of the business in which he is engaged.” 
It is also held, that bank bills are money, and as such, may be levied on 
under execution. 12 John. R., 220; 11 John. R., 109. 

The defendants, then, being prima facie liable for the carriage of bank 
bills, as well as other goods, it was unnecessary for the complaint to set 
forth any express agreement for compensation. If the carrier be in the 
habit of transporting goods for hire, the agreement to pay the usual 
freight is implied by the delivery of the goods to him. He is authorized 
to charge and recover the usual or reasonable compensation, and he is 
liable for the loss of the goods, as though the freight had been agreed 
on or paid. 2 Kent C., 484; 12 J. R., 220; Sewell vs. Allen, 6 Wend., 
334. 

Another objection to this complaint is, that the breach alleged is in- 
sufficient, because it does not state that the letter was not delivered, or 
that it was broken open and its contents, or a portion of them, embezzled. 
The breach alleged in the complaint is, that the steamboat did not de- 
liver a portion of the money entrusted to it, according to the directions 
of Chouteau & Valle, and according to the agreement of the master.— 
There is no complaint in relation to the letter; if there had been, it is 
doubtful whether such a breach would have been good. The breach is, 
for the non-delivery of the money, and not of the letter. 

It is also objected, in the third place, that the contract, if binding, is 
the individual contract of the captain of the boat. This may be so, if 
such be the usage of the trade, or if such was the particular custom of 
this boat, and that custom was known to the complainants. But prima 

facie freight belongs to the owner, and not to the master; and every ar- 
ticle put on board, whether money or goods, is of right subjected to the 
payment of freight. ‘The master of a general ship or of one who is in 
the habit of carrying freight or passengers for hire, for the benefit of the 
owners, is their general agent as to the usual employment of the ship.— 
And if he receives goods er passengers on board for freight or trans- 
portation, although contrary to the express directions of the owners, 
they are liable for his contracts, unless te oe. party knew or had rea- 
son to believe he was ——o his powers.”” Sewall vs. Allen, 6 Wend., 
334. 

A fourth objection is, that the contract was unlawful, being prohibited 
by the laws of the United States regulating the Post Office Department. 
(5 L. U. S., sec. 10, 13, p. 736.) In the case of Dwight vs. Brewster 
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(1 Pick. R., p. 50) this point was very fully considered by the Supreme 
Court of Massachusetts. In that case, a sealed package of money was 
given to the driver of a stage coach, who was also one of the proprie- 
tors and a mail contractor. The proprietors, who were defendants in 
the action, resisted the claim on the ground that the taking of small 
packages was an affair of drivers, who receive the compensation, and 
that they had also advertised that all baggage should be. at the risk of 
the owners. But the principal ground of defence was, that the laws of 
the United States had made it unlawful for a carrier of the mail to take 
any letter or packet and deliver it to the person to whom it was sent, 
and denounced heavy penalties against such conduct. It did not appear 
in the case that any thing was written in the letter. The court said, “A 
letter is a message in writing; a packet is two or more letters under one 
cover. The merely covering a parcel of gloves or other merchandize 
with paper, and directing it to the person to whom it is sent, would not 
make such parcel a letter; nor is there any difference between such par- 
cel and one containing bank notes.” 

But the court, in that case, further held, that although the bank notes 
had been enclosed in a letter, yet, if the letter related to the package, 
and was directed to the person to whom the notes or package was to be 
delivered, the conveyance of such a letter was not within the spirit and 
meaning of the act of Congress. If nothing was proven or known in 
relation to the contents of the letter, the presumption of law was that it 
related to the parcel sent. 

The other Judges concurring, the judgment is reversed and the cause 
remanded. 
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SPARR & GREEN vs. WELLMAN. 


1. A withiess must state facts and circumstances, and not his inferences or opinions. It is for 
the jury to draw conclusions from the facts in connexion with all the attending circum- 
stances as testified by the witnesses. 


2. Itis not essential to constitute a statement, an admission, that the party should have personal 

knowledge of the facts admitted. Where a party believes a fact tu be true upon evidence, 
sufficient to convi..ce him of its truth, his statement of such fact if against his interest is 
evidence against him; though of an unsatisfactory character, it is still competent. 
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3. A party is a competent witness in his own favor, in cases in which theffefendant has been 


e ‘ 
guilty of some tortious act, or of some fraud, and where no other evidence can be had, asin 

. the case of a bailee who breaks open a box committed to his care, and steals the contents; 

~ and the rule also extends to inn-keepers whose lodgers are robbed. 

i ‘ 

| 4. Inall such cases the tort or robbery must first be proved by evidence aliunde—then the plain- 
tiff can by his own oath establish the articles stolen or lost. 

7 5. The evidence to establish the tort or robbery must be clear, to authorize the admission of 

; plaintiffs oath. Of the weight of the preliminary evidence the court is to judge. 


6. Evidence improperly admitted by the court, may be subsequently excluded, and the error of 
its admission will thus be cured. 


7. In an action against an inn-keeper for the lors of goods committed to his charge, the jury 
may give interest upon the amount of tiie goods lost, by way of damages, but are not com- 
pelled to give such damages. / 


APPEAL from St. Louis Court of Common Pleas. 


Fein, for Appellant, insists: 


1. That the court below arbitrarily excluded from the jury important statements made by the 
witness Crenshaw, on cross examination. 

2. That the court prevented the defendant from putting a proper and important question to the 
same witness on cross examination. 

3. That the court permitted the plaintiff to testify in his own cause, contrary to a long estab- 
lished maxium of the law. 

4. Nor was this last error cured by the judge, telling the jury to disregard the evidence; for 
who can say what effect it had on their minds? besides, what regard would a jury probably pay 
to such an injunction of the judge, when he had but a little while before in the same trial decided 
the evidence to be legal and proper? 

5. The instruction given by the court is clearly wrong, for it in effect tells the jury that the 
defendants were liable though the loss might be occasioned by the plaintifi’s own default or negli- 
gence. 

6. The same instruction is erroneous in declaring that defendants were liable by law to the 
payment of interest on the value lost. This rested purely in the discretion of the jury, and they 
should have been informed that they might give interest or not. 

7. The court erred in refusing the first instriiction asked by defendants, for as the burthen of 
proof was on the plaintiff, he certainly was bound to satisfy the jury that he was not robbed by his 
own associates, or with his own connivance. 

8. In refusing the defendants’ second instruction, the court committed the same error as in the 
cross examination of Crenshaw. The judge seemed to think that the ideas communicated by a 
speaker are of no importance in estimating the value of a conversation in evidence. In effect, the 
learned judge by refusing this instruction, told the jury that what Sparr meant, or what the witness 
understood him to mean in their conversation, was not at al! to be régarded by them. This was 
error. See Hall vs. Guthrie, 10 Mo. R. 
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Srrincrettow & Wituiams, for Appellee. 


1. The witness Crenshaw could only testify as to facts—to the declarations of Sparr—leaving 
the jury to give to those declarations a construction. He could not give his inferences as to the 
source from whence the defendant derived his information, there being nothing said by defendant 
as to the source of his information. 1 Greenleaf, p. 414; Starkie, 1 vol., tit. Witness. 

2. Ifthe evidence sought by defendants from the witness Crenshaw, was properly excluded, the 
instruction asked by defendants was properly overruled—there being no evidence before the jury 
on which to base the instruction. 

3. The appellee was entitled to recover six per cent on the amount lost. 

4. The appellee was a competent witness to prove the articles stolen, the fact of the robbery 
having been proved aliunde. 1 Greenleaf, p. 348, 472 & notes; 16 Peters, U. S. vs. Murphy, 203, 
and cases cited; Story on Bailments, p. 462, 477, 478, 480, 482, 483; 1 Starkie, 120. | 

5. The sppellent cannot complain of the oral Jectenelian of the aout as it was in favor of ay 
pellant. 


Napton, J., delivered the opinion of the Court. 


This was an action on the case brought to recover the value of certain 
property, alledged to have been stolen from the plaintiff whilst a guest at 
the inn of the defendants.. The case was tried upon the general issue. 

The plaintiff introduced a witness, Crenshaw, who stated, that in May, 
1845, whilst he was collecting news for the ew Era, a daily journal in 
St. Louis, he was informed that a robbery had been committed at the 
Virginia Hotel; that he went to said Hotel to learn the particulars and 
arrived there about dinner time, where a considerable crowd was collected 
in the bar room; that he stepped up to Mr. Sparr, one of the defendants, 
end asked him if there had been a robbery at his house the night before; 
that Sparr answered in the affirmative, and turned to his register and 
gave him the names of the three persons robbed, among whom Wellman, 
the plaintiff, was one; and Sparr further said, that Wellman’s room was 
entered, and he had been rotbed of $180 in money and a fine gold watch. 
On cross examination, this witness stated, that he had for some time 
been a collector of local news for the press—that the conversation with 
Sparr was hurried, and he believed Sparr knew at the time he was collect- 
ing news for the press. He stated further, that from nothing which took 
place at the time between himself and Sparr, did he infer that Sparr had 
any personal knowledge in regard to the robbery. This last statement 
was objected to, and excluded by the court, and an exception taken.— 
The defendant then asked the witness, if said Sparr did not give him, the 
witness to understand, that what he, Sparr, stated about the robbery was 
the mere report of what the parties said to have been robbed, had told 
him. This question was objected to, and excluded and an exception 
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taken. On examination by plaintiff, this witness stated, that Sparr told 
him that Wellman’s room had been entered, and his money and watch 
stolen—this was said without qualification. 

It was. proved that when plaintiff called on Sparr to pay his board, 
Sparr remarked that his bill was seven dollars, but as he had been un- 
fortunate in being robbed, he would only charge him five dollars. 

The plaintiff then read Sparr’s receipt for $5, for one week’s board.— 
The plaintiff then offered Aimse/f as a witness to prove the particular ar- 
ticles of which he had been robbed. This was objected to—but the court 
decided that the plaintiff was competent to give evidence of the articles 
of which he had been robbed, but not to prove their value. An excep- 
tion was taken on this point. Plaintiff then stated, that he was robbed of 
two fifty dollar bills on the Bank of Missouri, one twenty dollar bill, five 
ten dollar, and one five dollar bill on the Northern Bank of Kentucky, - 
one double cased patent lever watch, which cost $140, a key and heavy 
gold guard chain, that cost $40. On the morning after the robbery, he 
thought he had lost $180, and so told Sparr, but afterwards on reflection 
recollected that he had paid out $5. 

The plaintiff then proved the value of gold watches, &c. 

The court instructed the jury, that “if the defendants were inn-keepers 
and the money and effects of plaintiff were stolen or otherwise illegally 
taken from his room, he being at the time a guest of defendants, they are 
liable for the money and effects so stolen or taken with six per cent. in- 
terest from the day of the loss.” 

The defendant asked the following instructions, which were refused: 

1. The defendants are not liable, unless the plaintiff has given evidence 
of the circumstances of the alledged robbery, so far as-to enable the jury 
to determine whether the same was committed by plaintiff’s servants or 
associates or others. 

2. If the statements of Sparr to Crenshaw, were merely the repetition 
of information derived from the plaintiff, and not intended by him as an 
admission of the fact of robbery, the statements are no legal evidence of 
such facts. 

Before the jury retired, the court told them to disregard the evidence 
given by the plaintiff as a witness, and decide the cause upon the other 
testimony. 

There was a motion for a new trial overruled, and the case was rege 
here by appeal. 

The point which first presents itself on the record is the competency 
of the question propounded to the witness Crenshaw; and in this con- 
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_ nexion, we will also consider the second instruction asked by the de- 
fendant. 

It appears that the witness had detailed the words of Sparr, and was 
then asked what inference he drew from this language; whether he did 
not infer that what Sparr stated about the robbery was the mere report 

of what,the parties said to have been robbed told him. 

It is the province of a witness to state facts and circumstances, from 
which the jury may draw inferences, but it is not for the witness to state 
his own inferefices or opinions. The language used by Sparr was there- 
fore properly accompanied with the circumstances under which it was 
used, and it was for the jury to determine wl at meaning should be given 
to it under these circumstances. The circumstances detailed by the 
witness—that he was a collector of news—that the conversation was 
about dinner time, when a crowd was assembled—that it was a hurried 
conversation—might lead the jury to the conclusion, that Sparr was 
merely stating what he had heard from others, and about which he had 
formed no opinion. If this was the conclusion of the jury, it was their 
duty to diregard it. It could not amount to an admission. On the other 
hand, there were other circumstances, in addition to those mentioned by 
the witness, but which were in evidence, from which a different conclu- 
sion might have been drawn. Sparr was an inn-keeper, and Wellman 
was his guest. A robbery was alledged—and the inn-keeper himself, in 
this conversation with Crenshaw, and afterwards with another witness, 
speaks of it as a fact, without qualification. Might it not be inferred, 
from the relation of the parties, that the inn- keeper, upon hearing such a 
report, would feel sufficient solicitude for the credit of his house, to make 
the necessary inquiries and satisfy himself of the truth of the reported 
robbery, before he would contribute to its promulgation through the col- 
umns of a daily newspaper? If he had made such inquiries, and became 
convinced of the truth of the report, he was then stating as fact, what he 
had not only heard, but believed. 

An admission is the statement of a fact against the interest of a party 
making it—but it is not essential to constitute it an admission, that the 
fact should have come under the personal observation of the declarant. 
Undoubtedly admissions of the latter kind are much stronger than where 
the declaration is of a fact, of which the party could have no personal 
knowledge. But where a party believes a fact upon evidence sufficient 
to convince him of its existence, his declaration of the existence of that 
fact, if against his interest, is evidence against him. It is no doubt evi- 
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dence of a very unsatisfactory character, depending altogether on the * 
circumstances under which it is made, but it is competent. 

The competency of the plaintiff Wellman, to prove the articles of which 
he was robbed, is an important question in this case. His admissibility 
is supposed to be embraced within an exception to the general rules of 
evidence, which has been noticed by some elementary writers and sanc- 
tioned by a few adjudged cases. The exception is stated by Mr. Green- 
leaf in the following terms: ‘Where it has been already proved, that 
the party against whom the oath is offered, has been guilty of some fraud, 
or other tortious and unwarrantable act of intermeddling with the com- 
plainants goods, and no other evidence can be had of the amount of dam- 
ages, the oath zn litem is admitted.”” The evidence of the plaintiff is ad- 
mitted in such cases, according to this writer, not only on the ground of 
the odium entertained against spoliation, but because from the necessity 
of the case and the nature of the subject, no proof can ctherwise be ex- 
pected. It will be observed, that the cases in which such testimony has 
been allowed, and to which the commentator referred to would seem to 
confine it, are all cases, where the defendant himself has been guilty of 
tort, to redress which the action is brought. One of the grounds upon 
which its introduction is justified, is that the law of evidence may pro- 
perly be modified in odium spoliatoris. Thus, in the case of Herman 
vs. Drinkwater, (1 Greenleaf, 27.) The defendant was master of a ship, 
and having received a trunk of goods on board of his vessel, to be car- 
ried to another port, he broke open the trunk and rifled it of its contents. 
So also, in Clark vs. Spence, (10 Watts, 335,) the action was against 
the bailee, who by negligence had lost a trunk entrusted to him by the 
plaintiff. The cases of Childrens vs. Saxby, (1 Vern., 207,) and the 
case cited in E. India Co. vs. Evans, (1 Vern., 308,) are of the same 
character, in this respect. The present suit is against an inn- keeper, to 
recover the value of articles stolen or lost by a guest whilst a lodger in 
the inn. The articles alleged to be stolen were not entrusted to the 
charge of the inn keeper, but were taken from the room occupied by the 
guest. It is only upon the ancient and perhaps somewhat severe law, 
adopted from considerations of public policy, that the inn-keeper is in 
such cases held responsible for the loss. There is no breach of trust or 
fraud necessarily implied by such anoccurence. The robbery may have 
been committed, notwithstanding the exercise of the greatest caution and 
vigilance on the part of the innkeeper, and it is only on account of a great 
principle of public policy, adopted at a period when travelling, was con- 
ducted on a very limited scale compared with the present condition of 
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"society, that the law holds the innkeeper responsible almost without re- 
gard to the causes of the loss. It is obvious then, that one of the reasons 
invoked in favor of this exception to the general rule of evidence, does 
not apply to the present case. 

But it is further to be observed, that the plaintiff has only been per- 
mitted to testify concerning the amount of damages, after a foundation 
has been laid for the parties oath, by proving the other facts of the case. 
In the case of Herman vs. Drinkwater, the delivery and violation of the 
trunk was proved aliunde, before the owner was allowed to prove its 
contents. This qualification of the rule is certainly not without embar- 
rassment; for, who is to determine whether the principal facts of the case 
have been proved or not? Of course the court must do this, and in a 
case where the proof was of a doubtful character, the court might very 
well hesitate to assume as proved, what must at last be passed upon by the 
jury. Itis obvious, that it is only in clear cases that a court would be 
authorized to admit the party’s oath, if the establishment of the prelimin- 
ary facts be considered as essential toits admission. In the present case 
the only evidence of the robbery was the declarationof Sparr. That de- 
claration might or might not according to the circumstances under which 
it was made, and of which the jury were to judge, amount to a satisfac- 
tory admission. 

There is another circumstance alluded to as essential to the admission 
of the party’s oath, and that is, that no other evidence can be had. This 
ig in truth the principal ground for the exception which has been made. 
It is not presumed, that a man would disclose the eontents of a box or 
trunk delivered to a carrie: or inn-keeper. This principle applies, we 
think, with equal force to the present case. It is as little to be presumed 
that a traveller would have any means of proving the contents of his 
pocket book, as of his trunk. Ifthe other circumstances essential to the 
admissibility of Wellman’s oath existed in this case, no objection could 
be made on account of any distinction between the trunk or box of a 
traveller and a pocket book carried in some portion of his wearing ap- 
parel. 

Before the case was submitted to the jury, the court directed them to 
disregard Wellman’s evidence. it appears to have been held in New 
York, and perhaps some other States, that it is error for a court to admit 
a party’s declarations in his own favor, although the jury are afterwards 
directed to disregard them. Penfield vs. Carpenter, 13 J. R., 350; Tut- 
tle vs. Hunt, 2 Cow., 436; Brown vs. May, 1 Munf., 291. A different 
practice seems to have prevailed here. In Pavy & Orr vs. Burch, 3 Mo. 
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R., 314,) the Circuit Court had admitted evidence to show the meaning 
of ‘the words “‘neat brick”? among brick masons—it having been the 

} agreement of the parties to pay for a house according to the number of 
neat brick in it; and, although the Circuit Court had directed the jury to 
construe the words of the covenant according to their general import, 
without regard to the understanding which may have prevailed among 
brick masons, the Supreme Court reversed the judgment, because the 
illegal evidence was not expressly withdrawn from the jury. The court 
declared, that the jury should have been told in ¢erms to disregard’ the 
illegal evidence which had been incautiously admitted. It would seem 
from this opinion, that the power of the Circuit Court to correct errors 
of this sort in the progress of a cause, was admitted. 

The instruction which imposed upon the jury the duty of giving inter- 
est upon the plaintiff’s lost property, waserroneous. It was in the power 
of the jury to have given interest, if they thought the circumstances 
warranted it. 

The other Judges concurring, the judgment is reversed, and the cause 
remanded. 


MONTELIUS & FULLER vs. SARPY, Apm’r or CuovuTEav. 


1. The publication of the notice of the grant of letters of administration need not be completed 
within thirty days from the grant of letters; it need only be begun in that time. 


2. The limitation of three years for the presentation of demands against the estate of deceased 
persons, applies to suits in all other courts, as well as to those before the County Court. 


ERROR to St. Louis Court of Common Pleas. 


Statement of the Case. 


The declaration alleged in the first count a promissory note- made by Chouteau on the 26th 
March, 1835, for $1706 25, payable six months after its date to the plaintiffs, which was dated at 
Philadelphia. The second count was for merchandize sold and delivered, work and labor done, 
money lent and advanced, by plaintiffs to Chouteau in his lifetime, &c., and an assumpsit by him 
to pay therefor. The fourth and fifth counts were on promises by the administrator, and the third 
count was on an account stated with Chouteau in his lifetime. The defendant pleaded the gene- 
ral issue to all the counts; also, to the first count, the statute of limitations of ten years; and to the 
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2nd, 3rd, 4th and 5th counts, the limitation of five years. He then pleaded to the whole declara- 

“tion, that after said causes of action accrued, to-wit, on the —— day of December, A. D. 1838, 
said Chouteau died intestate, and that on the 19th day of January, in the year 1839, letters of ad- 
ministration on his estate were granted in St. Louis county, Missouri, to said Sarpy, the defend- 
ant, by the Clerk-of the County Court of St. Louis county; and, “that afterwards, and within 
thirty days after the granting of said letters, the said Sarpy publistied i in a newspaper in this State 
for three weeks a notice that letters of administration on said estate had been granted to him as 
aforesaid—stating the date, and requiring all persons having claims against the estate to exhibit 
them for allowance,” &c.; and that the said plaintiffs did not, within said three years from and 
after the date of the letters of administration, exhibit any claim against said estate, &c. The same 
plea was also pleaded separately to the several counts. These pleas (setting up limitation of three 
years) are the 6th, 7th and 8th, as numbered on the record. Replications were filed to them set- 
ting forth the notice given by the administrator, in haec verba, as follows: 

“Administrator’s Notice.—The undersigned has obtained from the Clerk of the County Court 
of St. Louis county letters of administration on the estate of Auguste Chouteau, deceased, bear- 
ing date the 19th day of January, 1839. All persons having claims against said estate are hereby 
required to exhibit them for allowance within one year from the date of said letters, or they may 
be precluded from any benefit of said estate; andif not exhibited within three years from the date 
of the letters, they shall be forever barred. Feb. 8. Joun B. Sarpy, Administrator.” 

The replications then alleged that this notice was printed for the first time on the 8th Feb., 1839, 
and then again on the ninth day of the same month, correcting a mistake in the name; and that 
the publication was continued in the same words for three weeks thereafter in the Missouri Re- 
publican, a paper published in the State of Missouri, and that it was the only notice ever publish- 
ed of the grant of letters, &c. , 

A general demurrer was filed by the defendant to these replications. 

The only questions of law arising in this case are upon the demurrer to said replications, and 
are whether the three years limitation is a bar to this action, and whether the notice of adminis- 
tration, as published, is sufficient. 


Spatpinc & Tirrany, for Plaintiffs in error. 


This was assumpsit by Montelius and Fuller against Chouteau’s administrator, terminating by 
demurrer to replications, which were sustained, presenting two questions only: First, whether the 
notice of administration had been correctly published by administrator. Rev. Code of 1835, p. 
47, sec. 19; 9 Mo. R., 262; that pubiication of notice right, is necessary tothe bar. Second, and 
whether, if such notice was legally published, the three years limitation prescribed in the act 
“respecting executors and administrators” is a bar to to the present action. The negative is held 
by the plaintiffs in error. Rev. Code of 1835, p. 55, sec. 1,2, 3 and 6, through that article. 

From these provisions, it appears that a judgment in the Circuit Court or other court of record 
has to be presented to the probate court in order to be available against the estate of a deceased 
person; and then the claim on which it was rendered must have been lawfully exhibited to the ad_ 
ministrator within three years, or it cannot be classified or paid. Rev. Code of 1835, p. 57, sec. 
19. Third. The plaintiff in error maintains that the limitation of three years is to be confined to 
the courts having probate jurisdiction. That this is the construction of the statute, see act of 1835 
on executors and administrators, and also the general act on the limitation of suits in the Code of 
1835 

The limitation of three years is in a special statute, the perview of which is a single subject to 
all dead men’s estates, to be regulated and managed by a particular tribunal. It is not contained 
in the general act of limitations, which applies generally to all causes of actions and to all courts. 

It is intended, like most of the provisions of the administration act, as the regulation of the con- 
duct and closing of estatca, that is, of the property and effects of deceased persons. 
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It is not intended as a rule to govern other courts; in its terms, it does not embrace them; the 
place where it is found does not indicate that the Legislature had them in mind, and I contend 
that policy does not require such a construction as to make this limitation reach them. 6 Bac. A., 
388. ‘A statute which is to take away a remedy at common law, ought never to have an equita- 
ble construction;” nor when it will overthrow an estate. Statutes should not be so construed as 
to invade individual rights. Ibid, 391; and 2 Mass. R., 146. 

Rev. Code of 1835, sec. 10, p. 396, refers to suits limited by other acts, and says they are not 
included in the limitation act; which other acts, or some of them, are: p. 74, sec. 2; p. 116, sec. 
4; p. 45, sec. 36., 

In the administration act, when other courts or suits are intended, they are indicated by apt 
words; p. 62, sec. 8; p. 55, sec. 3 and 4; p. 56, sec. 37. 

And in Probate Courts, proceedings and entries are not called actions and judgments, &c.; p. 
56, sec. 8, 9, 10; p. 57, sec. 18, 19 and 20; p. 63, sec. 1 and 6, Compare with last page cited, p. 
470, sec. 7. 

This limitation of three years cannot be construed to defeat the creditor’s remedy against the 
heirs or against a fund not belonging to the estate; it ismerely for the protection of the estate—the 
funds left by the deceased in the hands of the administrator. 

Fourth. This point is not settled by the decisions of the Supreme Court of this State. 1 Mo. 
R., 554, (772) Labeaume vs. Hempstead, was a case originating in the Probate Court, and defend- 
ant pleaded limitation of five years for exhibition of claims, in bar, and replication set up the gen- 
eral limitation as enlarging the time. Court decided the general limitation did not effect the case, 
but that it was governed by the special limitation governing the Probate Court in administration 
of estates. 8 Mo. R. 169, Miller vs. Woodward, et al., adm’r of Mauzy. This establishes the 
rule that the three years limitation of the administration act was no bar to a creditor whose cause 
of action did not accrue till the three years had expired, whether suing in the County Court or 
chancery. The court here expressly applies this limitation to the tribunal having probate juris- 
diction; and it is well known that courts of chancery conform to the-lega limitations, and would, 
while seeking to recover a demand from an estate, the funds left by the deceased, would conform to 
the limitation prescribed to the courts, in lieu of which it was acting. 9 Mo. Rep., 227, Finney, 
adm’r of McCallister, vs. State. This was a suit on a guardian’s bond against Finney, adm’r.— 
Plea, demand not exhibited for allowance within three years after grant of letters. On demurrer, 
the court decided the case entirely on the ground that the cause of action did not acerue till after 
said three years expired, as was held in foregoing case. Not a word is said on the question aris- 
ing in the present case, nor was it necessary. 9 Mo. R., 262, Wiggins vs. Lovering’s adm’r.— 
This was in the County Court, and does not touch the present question. 

Fifth. If it be asked, what use in permitting a judgment to be rendered against administrators, 
which cannot be classified, and cannot therefore in any manner affect the estate of the deceased ? 
—the answer is, that a judgment which cannot be available against the estate of a deceased per- 
son because barred from not having been presented in time, may yet, on well known principles of law, 
be made available to a creditor against property which does not belong to the estate. 2J.C. R., 283; 
4J. C. R., 671, 687; 5 J. C. R., 280; 1 Paige, 168; 20 J. R., 554. 

Sixth. If the three years be a bar in all courts to the demand, then it would bar a suit against 
the heirs also. Rev. Code of 1835, p. 253, sec. 4 and 6. 


Gamate & Bates, for Defendant in error. 


The demurrers to the replications to the sixth, seventh and eighth"pleas were correctly sustain- 
ed, because— : 

1. It was not required that the notice of the grant of letters of administration should be pub- 
lished for three weeks, so the whole publication should be within thirty days from the grant of 
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letters. The replication admits the publication for three weeks, and that it commenced withip 
thirty days after the grant of letters, but intends to deny that the publication was completed within 
that period. Rev. Code of 1835, art. 2 adm’r law, sec. 19. When we examine the Revised Code 
of 1825, page 101, sec. 25, we find the same identical provision, and we insist that the provision, 
although passing through different revisions of our statute laws, is to receive the same construc- 
tion as if we were now construing the act of 1825. 

It is impossible to believe, from the known state of the country and the public press in 1825, 
that the clause then could have required the publication to be completed within thirty days from 
the grant of letters. 

2. It is insisted that the replication admits that the publication may have been completed within 
the thirty days from the letters granted. It admits the publication on the 9th of February, and 
says it was published for three weeks from that day. It states that the letters were granted on 
the 19th January. 

Now, beginning the publication on the 9th February, there was sufficient time for the three 
weeks publication before the 18th day of February. 4 Pet. R. 

3. It is insisted that the limitation the administration law applies to the demand of the plaintiff 
as well when the establishment of the demand is sought by the judgment of the Circuit Court as 
when it is attempted in the Probate or County Court. a 4 of the administration act of 1835, 
sees. 1, 2,7, 10, 18, 19. 

The scope of the whole administration law emanates the entire settlement of estates and the 
distribution of the assets among the representatives of the deceased, as against all demands of 
creditors, so that all should be settled up. 


Napron, J., delivered the opinion of the Court. 


The first point of law presented by the demurrers is, whether the pub- 
lication of notice of the grant of letters which the act concerning ad- 
ministration directs, must be completed, as well as commenced, within 
thirty days from their date. The affirmative of this proposition is main- 
tained by the plaintiff in error, and the argument in support of it is based 
altogether upon a /iteral construction of the act. We are not disposed 
to adopt this construction, because its language does not require it, and 
because such a construction of this law, at the date of its original en- 
actment, would have rendered it impracticable, and is not at this time 
necessary to carry out the designs of the Legislature. There is no con- 
nection in our administration law, as there is in some of the other States, 
between the running of the statute of limitation and the time when the 
public notice is required to be given by the administrator. ‘The statute 
runs from the date of the letters, and has no reference to the period when 
the publication is commenced or completed. It was only necessary to 
attain the purposes which the law contemplated, that a reasonable period 
should be prescribed within which the publication should be commenced. 
In 1825, when this administration law was first passed, with a provision 
exactly similar to the one now under consideration, the construction now 
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contended for would have been inconvenient, if not entirely impractica- 
ble. At that period, there was, I believe, but a single newspaper print- 
ed in what was then known as the “ Boon’s Lick Country,” and that was 
a weekly periodical. If the three weeks notice was necessary to be 
completed within the thirty days, only nine days would be allowed the 
administrator in which to procure the first publication. Where he re- 
sided on the frontier, three or four days would be requisite to enable him 
to reach the office of publication, (which was in Howard county) and if 
he happened to arrive on the day of publication, but after the paper had 
been struck off, or the one succeeding it, he could not comply with the 
law. This, too, would be making no allowance for casualties, and it is 
quite apparent that, in nine cases out of ten, the law so construed, could 
not be complied with. This provision, therefore, could not have receiv- 
ed this construction practically in 1825, or for several years thereafter, 
and as the law now remains precisely as it was then, a different construc- 
tion cannot prevail, although the situation of the country now would 
render such construction practicable. 

The second position of the plaintiff in error is, that the special limita- 
tion of the administration act is subservient to the general statute of lim- 
itations; that the former is confined entirely to proceedings in courts of 
probate, and consequently is no bar to the present action. The words 
of the act ire, that “all demands not thus exhibited, shall be forever 
barred.” It is provided in the same article, that the administrator may 
be sued either in the Circuit or County Court, and a proceeding in the 
former court is declared to be a demand from the time process is served. 
The language of the act is therefore against the construction now con- 
tended for. Is there any thing in its general scope or in the general re- 
quirements of justice which calls for such a construction ? 

It is admitted, that after the lapse of three years, a suit against the ad- 
ministrator, either in the Circuit Court or Probate Court, could not be 
made available against the estate of the deceased. But, to explain the 
necessity for the distinction urged, it is said that the judgment sought in 
the Circuit Court, although it could never be presented as a claim against 
the estate of Chouteau, might be made the foundation of a collateral pro- 
ceeding against persons who have become Chotteau’s voluntary or fraud- 
ulent alienees in his lifetime. This explanation certainly establishes, that 
the plaintiff may be benefitted by the construction he contends for, but 
is not, I think, a sufficient reason for its adoption. If a party, by his 
laches, loses his right to a judgment, he necessarily loses all contingent 


er collateral benefits which he might have derived from such judgment. 
~ 16 









SUPREME COURT OF MISSOURI, 


SAAD ILS 





LIP LP LP PPL PPL LP PPE BRL PPPS 





Montelius § Fuller vs. Sarpy, adm’r of Chouteav. 
"aa wee ee 





VYerrrs 





PLPRAL ALA 


And the question at last returns, is the statute a bar to the action? The 
object which the plaintiff may have in view when he institutes a suit, is 
of no consequence. If a bar to his recovery is presented, he cannot re- 
move it by disclaiming any wish to use the desired judgment against the 
defendant. The construction of the statute of limitations must be uni- 
form; the statute cannot be enforced or waived, according to the pur- 
poses of the suitor. 

Our construction of the administration law is, that the limitation therein 
provided for entirely supercedes the general statute on that subject; that 
when a man dies, there is no mode of proceeding against his personal 
representatives, except those pointed out in that act, and that those pro- 
ceedings, in whatever court they may be instituted, must be governed by 
the provisions of the administration law, and subject to its limitations and 
restrictions. As the act concerning administration recognizes a suit in 
the Circuit Court as one of the modes of proceeding against an admin- 
istrator, and at the same time declares that all demands against him or 
against the estate, which are not prosecuted within three years from the 
date of the letters, shall be forever barred, the limitation must apply to 
both classes of suits. If any distinction had been designed, it would 
have been expressed. Indeed, the plaintiff’s argument seems to admit 
this construction of the statute. It is admitted that all remedy against 
the estate of the deceased is gone; but it is argued that this is the sole 
object of the statute, and that this object will be as well affected by con- 
fining the limitation to suits in the Court of Probate, in which all de- 
mands against the estate must ultimately be allowed. The distinction, 
then, rests entirely upon the assumption that a creditor may have a cause 
of action against his debtor or against his *debtor’s estate, the remedy 
upon which, either against himself or his estate, as the case may be, is 
entirely extinguished, and yet enforce the same cause of action against 
some third person. Whether this can be done or not, depends upon an- 
other question, and that is, whether his right to enforce his cause of ac- 
tion against such third person be independent of the enforcement of his 
remedy against the original debtor, or be dependent upon it. If the lat- 
ter, the collateral action is as completely barred as the original suit. If 
Chouteau were now alive, and the plaintiff’s cause of action was barred 
by the general statute, could he enforce a covenant in a collateral suit 
in which the condition precedent was the recovery against Cheuteau ? 
Certainly not. And the case is not altered by Chouteau’s death, except 
that the special limitation is shorter than the general limitation law. 
The other Judges concurring, the judgment is affirmed. 
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THOMPSON vs. WINELAND. 


When a matter has once been adjudicated, although it may have been improperly pleaded, yet 
no objection having been made to its adjudication, such adjudication is final. Thus, where 
a party sued, pleads as a set-off a matter not properly pleadable, but no objection is made 
by the adversary, the judgment will be final as to such matter of set-off. 


APPEAL from St. Louis Court of Common Pleas. 


Statement of the Case. 


The plaintiff sued defendant in assumpsit for money received by the defendant as clerk of the 
steamboat Henry Bry, of which boat the plaintiff was owner of seven-eighths. 

The defendant pleaded, first, general issue; second, payment; third, set-off—and plaintiff replied 
taking issues. 

The defendant then applied for leave to file a further plea, and filed a plea of a former recovery, 
as follows: “By leave of this court, the defendant, for further plea in this behalf, says that heretofore 
the plaintiff was principal owner of the steamboat Henry Bry, and the defendant having perform- 
ed services on said steamboat during the time said plaintiff was such owner, he, the defendant, 
sued out of the court of Peter Cruess, a justice of the peace in St. Louis township, in St. Louis 
county, a warrant, on a complaint against the said steamboat, for services rendered to said boat, 
and such proceedings were had thereon before said court, that on the 10th day of March, 1845, the 
said Thompson recovered against said boat, in a trial on the merits, forty-four dollars and eighty- 
two cents, whereupon, the steamboat, by John Luke, her captain, appealed the said suit to the 
Circuit Court of St. Louis county, and afterwards, to-wit, on the third day of November, 1845, 
on a trial anew on appeal in said cause, such proceedings were had on said appeal, on a trial on 
the merits in said cause, that the said steamboat Henry Bry recovered againgt the said ‘Thompson, 
by a final judgment on the merits in said cause, the costs and charges by the saic steamboat in that 
behalf expended; and the said defendant avers, that on the said trial before the said justice, and on 
the said trial anew before the said Circuit Court, on appeal as aforesaid, the said steamboat, by 
her attorney, did set off against the demand of the said Thompson, in said trials on the merits 
as aforesaid, the same identical causes of action set forth in the said plaintiff’s declaration, and 
no other or different causes of action; and the said same causes of action were then and there, 
before said Circuit Court, on the said appeal, heard, tried, determined and adjudged on the merits, 
and this the defendant is ready to verify.” 

To this further plea, the plaintiff filed two replications. 

First, replication of “nul tiel record.” 

Second, replication, “‘ That the causes of action in this suit are not the same identical causes of 
action contained in the pretended set-off of the steamboat Henry Bry, in said pretended suit in 
said fourth plea pleaded as therein alleged, but are other and different causes of action.” 

To these replications, the plaintiff, as to the first replication to the fourth plea, rejoined, “That 
there is such a record of said judgment remaining in the St. Louis Circuit Court,” &c. 

To the second replication to the fourth plea, ‘“‘ That he doth the like.” 

On these issues, the cause came on for trial, and after the evidence was submitted to the court 
and jury, the plaintiff withdrew his second replication to the fourth plea; and thereupon, the court, 
on inspection of the record in the said suit of Thompson vs. the Steamboat Henry Bry, found-for 
the defendant, Thompson, “ That there is such a record,” and judgment ought immediately to have 
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been entered for the said Thompson on such finding, as the defendant insisted before the court at 
the time of such finding. The court, however, permitted the case to go to the jury on the issues 
of the general issue, payment and set-off; the defendant objecting thereto, the jury found the dam- 
ages of the plaintiff at $107, and such verdict was entered. The plaintiff then “moved for final 
judgment,notwithstanding the verdict for the defendant on the issue of nul tiel record upon the fourth 
plea of the defendant of the judgment in the case of Thompson vs. Steamboat Henry Bry, ren- 
dered in the Circuit Court for the county of St. Louis.” 

This motion for “judgment non obsiante veredicto,” was sustained by the court, the defendant in- 
sisting that it should not be allowed, and moving for judgment on the finding of the court. 

To these procéedings of the court, the defendant, Thompson, then and there objected and ex- 
cepted, and filed his bill of exceptions. 


Eacer & Hitt, for Zppellant. 


On the trial of this cause, the court found the issue on the replication of nul tiel record to de- 
fendant’s plea of former recovery, for the defendant; and the plaintiff having withdrawn his se- 
cond replication to that plea, judgment that the defendant hath perfected the record ought immedi- 
ately to have been entered. 2 Tidd’s Pr., 690. 

The plea of former recovery went to the whole action, and it was irregular to permit the case 
to go to the jury after the finding of the court that the defendant had perfected the record. 

The finding of the court on the replication of nul tiel record, to the plea of former recovery, is 
a complete bar to the recovery of the plaintiff. Stat. of Mo., Pr. at Law, art. 6, sec. 7, 8 subd’n; 
2 John. R., 181, 191, 200; 11 ib., 457; 16 ib., 136; 8 ib., 453; 3 Cain, 152; 3 John., 433; 13 ib., 
184; 5 Wend., 240; 16 Wend., 583, in point. 


Topp, for Appellee, insists : 


1. The appellant not having filed any motion for a new trial, the judgment of the court below 
should be affirmed. Higgins vs. Breen, 9 Mo. R., p. 497. 

2. The appellant’s only exception in the case is to the decision of the court granting the appel- 
lee’s motion for judgment. Hence, the only inquiry that can bein the case is whether that deci- 
sion be correct. 

A correct test of this is, to consider whether said plea is a bar, or in other words, whether it was 
a good plea on demurrer. Stephens on Pleadings, p. 129. 

3. The evidence not being preserved, the court canno' see whether or not judgment be rendered 
for the right party. 


e 


Napron, J., delivered the opinion of the Court. 


The action of the Circuit Court in giving the plaintiff the benefit of 
the verdict upon the general issue, without regard to its finding on the 
issue presented by the plea of former recovery, must have proceeded on 
the ground that the plea presented an immaterial issue. | 

The objections now made to the plea of former recovery are two fold. 
The first class of objections is tothe form of the plea, which, as there 
was no demurrer, cannot now be noticed. The principal objection is, 
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that the set-off which the plea recites, was inadmissible in the former 
suit, and is therefore no bar to the present action. We do not think it 
A material in this action whether the set-off was a proper one or not. The 
h reasons suggested by the counsel for the defendant in error against the 
\- admissibility of such set-off are certainly forcible, and probably conclu- 
sive. But we consider it as well settled, that where a defence has been 
insisted on in a former action, submitted to and passed upon by a jury, 
and not objected to by the plaintiff, the party making such defence can- 
not afterwards maintain an action for the matter thus set off. The re- 
cord of the former suit is a bar. McLean vs. Hugarin, 13 J. R., 184; 
Lawrence vs. Houghton, 5 J. R., 129; Skelding vs. Whitney, 3 Wend., 
154; Wilder vs. Case, 16 Wend., 583. The case of Manny vs. Harris 
(2 J. R., 24) has been thought to conflict with the adjudications just re- 
ferred to, but it certainly maintains no principle favorable to the defend- 
ant in error. It merely recognizes the principle that, in order to make 
e a record evidence, it should appear that the matter sought to be conclu- 
ded by that record was in issue, and that the record itself must show 
this. The plea in the present case alleges that the matter here sought 
to be tried anew was in issue in the former case, and the finding on the 
plea of nul-tiel record shows that the record itself must have established 
the truth of the plea. The general principle above referred to is a sound 
and just one. If a party makes a defence not strictly admissible, and 
that defence is tried and passed upon without objection by the other party, 
it is but right that the party offering the defence should not, in another 
action, be permitted to question its propriety. If the record does not 
show the fact, the question may be altered, and the doctrine in Manny 
vs. Harris may then be considered. 

The other Judges concurring, the judgment is reversed 
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GEORGE EBERLE vs. THE BOARD OF PRESIDENT AND DIRECTORS OF THE 
ST. LOUIS PUBLIC SCHOOLS. 


1. The survey of the out-boundary of the town of St. Louis, made in pursuance of the act of 
Congress of 13th June, 1812, is prima facie evidence of title in the St. Louis Public Schools 
to the land within said boundary designated and set apart by the Surveyor General of Illi- 
nois and Missouri for the use of such schools. 


2. It is however not conclusive, and may be rebutted by evidence, that a certain parcel of land 
embraced in such survey was neither “ a town or village lot, out lot, common field lot, nor 
part of the commons belonging to such town,” but was a vacant piece of ground not be- 
longing to suchtown. 


3. The reservation made by the act of 1812 for the use of schools, includes only the lots in the 
sense in which they were understood in the enumerated towns and villages; and whether a 
certain piece of land is such a lot is a mixed question of law and fact. 


4. Ina suit in which a town is a party interested, the citizens of such town are not. competent 
jurors. 


ERROR to St. Louis Circuit Court. 


Statement of the Case. 


This was an action of ejectment tried in the Circuit Court of St. Louis county in January, 1847. 

The plaintiffs below and defendants in error claimed to recover lot ——— in Evans’ and Lang- 
ham’s addition to the city of St. Louis, lying south of Mi!l creek and now within the limits of the 
city. . 

On the trial of the cause, and when the jury was called, seven of the jury being residents ahd 
householders in the city of St. Louis, were objected to as incompetent to sit upon the trial of the 
cause. The objection was overruled and the jurorssworn. The plaintiffs below gave in evidence 
the following documents: 1st, Instructions from the Commissioner of the General Land Office 
directing certain lands therein mentioned to be surveyed and set apart for the use of schools in 
the city of St. Louis; 2nd,-A survey in pursuance of said instructions. Theinstructions and sur- 
vey set apart a tract or parcel of land including the premises in question. The possession of the 
defendant was admitted. The plaintiffs below gave in evidence a niap marked X, purporting to 
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Louis, in the Territory, now State, of Missouri, as it stood incorporated on the 13th June, 1812, 
including the out-lots, common field lots of the common field of St. Louis, and the common there- 
to belonging, made in pursuance of the first section of the act of Congress approved the 13th of 
June, 1812, entitled “An act making further provision for settling the claims to land in the Terri- 
tory of Missouri.” 

This evidence was objected to for reasons which appear in the points made by the plaintiff in 
error. The defendants below then gave in evidence the following order of the Court of Common 
Pleas for the county of St. Louis: “In the Court of Common Pleas, November Term, 1809.—On 
petition of sundry inhabitants of the town of St. Louis praying so much of said town as is in- 
cluded within the following limits to be incorporated, to wit: Beginning at Antoine Roy’s mill 
on the bank of the Mississippi, thence running sixty arperts west, thence south on said line of 
sixty arpents in the rear until the same comes to the Barrier des Noyer, thence due south until it 
comes to the Sugar Loaf, thence due east to the Mississippi, from thence by the Mississippi to the 
place first mentioned. The court having examined the said petition, and finding the same is sign- 
ed by two-thirds of the taxable inhabitants residing in said town, order the same to be incorpora- 
ted, and the metes and bounds to be surveyed and marked, and a plat thereof filed of record in the 
clerk’s office, and David Delawney and William C. Carr are appointed commissioners to super- 
intend the first election of five trustees in pursuance of the law.” 

This evidence was also objected to for reasons stated in the points of plaintiff in error. 

The plaintiff below proved the monthly value of the premises, and rested. 

The defendant below gave in evidence the receipt of the Receiver of the Land Office at St. 
Louis, dated 2nd May, 1836, acknowledging the receipt of forty-four dollars and thirty-six 
cents, being in full payment for the fractional section No. 26, in township No. 45, of range 
No. 7, east, containing thirty-five 49-100 acres, at $1 25 per acre. This was objected to by 
counsel for plaintiffs below. _ The defendants also offered in evidence a copy of an entry made 
in the books of the Receiver at St. Louis, duly certified to be a copy by the Receiver, and which 
is as follows: “May 2nd, 1836; Pre-em. acts of 1814 and 1816; Receipt No. 6848; Robert Dun- 
can, St. Louis, Mo.; Fractional section 26, township 45, range 7 east, containing 35 and 49-100 
acres; 44 dollers and 36 cents.” This evidence was objected to and excluded. The defendant 
below then deduced a title from Robert Duncan to himself for the premises in question. A copy 
of an old map, known as Chouteau’s map, and found in the office of recorder of lan¢ titles, was 
offered in evidence and objected to. The original was afterwards produced, and on objection be- 
ing. made, was excluded. There was evidence given tending to prove the map was adopted by 
the Government, and it purported to be made in 1780, and to represent St. Louis as fortified by 
Lt. Governor Crozat. 

There was evidence to prove that the actual limits of the town were north of the creek called 
Mill creek, in 1812, by several witnesses. An ordinance of the trustees of the village, made in 
1811, defining the boundaries, was also read in evidence after objection, and also proof of its pub- 
lication in the Louisiana Gazette. It was also proved by the assessor’s and other offices that the 
municipal jurisdiction was confined to the boundaries stated in said ordinance. 

William Milburn, Surveyor General, who constructed the map given in eviaence by plaintiffs 
below, testified said map was compiled from surveys made by Brown in 1817 and 18}8, and up to 
1820; that the line of the corporation, as marked’on the map, was first run in 1820. The witness 
mfde no survey except a portion of one line; all the surveys had been made, as before stated, by 
Brown, except survey of commons in 1832, and completed on or before 1820. There never was 
any survey of out-lots to the knowledge of witness. There were surveys of commons, common 
field lots, and of the village. 

The defendant below gave in evidence certified copy of map of town 45, north of base line, 
range 7 east, in which is St. Louis; also copies of map of Ste. Genevieve and New Bourbon, from 
office of Surveyor General; map being an outline sketch of St. Louis common fields and com- 
mons, constructed from maps and surveys from office of Surveyor General; a map of the old 
town, constructed partly from Chouteau’s map and from actual survey. Certified copies of the 
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2, following plats from Surveyor General’s office, were given in evidence: Plat of common fields of 

be St. Louis; plat of Grand Prairie common fields, and of common fields of Prairie Des Noyer.— 

of Field notes of these surveys, aad of survey No. 3248, and copy of contract between William Rec- 

i- tor and Joseph Brown for making the surveys therein named, all objected to as irrelevant. 
Assessment roll of the village, made in 1818, offered in evidence, objected to and excluded. 

n It was agreed either party might read from the State papers. 

n The plaintiffs below, in reply, produced certified copies of the confirmation to Susan Dubreuil 

n under Sylvester Sarpy. Objected to, and objection sustained. 

= Instructions were asked by the plaintiffs below, and the following, as asked, were given, ex- 

U cept the third: 

of First. The official survey given in evidence by the plaintiff, purporting to be a survey made in 

it pursuance of the act of Congress of the 13th June, 1812, is prima facie evidence of the out boun- 

e dary lines of the town of St. Louis, surveyed so as to iuclude the out lots, common field lots and 

, commons thereto belonging. 

> Second. If the jury find from the testimony that the lot or parcel of land designated by the sur- 

e vey No, 367, as given in evidence in this case, is within the out boundary lines of the town of St. 


Louis, surveyed so qs to include the out lots, common field lots, and commons thereto belonging, 
and that before the commencement of this suit, the Surveyor of the United States for the Stetes of 
Illinois and Missouri, under the instruction of the Commissioner of the General Land Office, did 
survey, designate and set apart to the said town, the said lot, for the use of schools therein, and 
that the land in dispute is within the said survey No. 367, then the plaintiff has shown sufficient 
title to the land in dispute. . 

Third. If the jury believe from the testimony that the town of St. Louis was incorporated in 
the year 1809, and stood so incorporated at the date of the act of June 13th, 1812, with boundaries 
such as to include the lots in dispute in this action, then the said lot in dispute is property inclu- 
ded within the out boundary lines of the town of St. Louis, as exhibited on the map given in evi- 
dence, marked X. 
| Fourth. If the jury believe from the testimony that the lot in dispute is within the out boundary 
lines of the town of St. Louis, as the same existed ut the date of the act of Congress of June 13, 
1812, then the receipt of the Receiver of Public Moneys, given in evidence by the defendant to 
show title in Robert Duncan to the land in the receipt mentioned, is not any evidence of title in 
Duncan, or any claiming under him, as against the plaintiff. 

The court also gave the following instruction : 

If the lot or tract of land in question is within the survey designated by the witnesses as the 
out boundary line of St. Louis, as run and as shown by plat X, then the plaintiff is entitled to re- 
cover in this action. 

The defendant asked the following instructions, all of which were refused : 

First. If the jury believe the surveys were made by Brown under the Government in 1817 and 
1818, of the outer boundaries of St. Louis and of the common fields, and that the commons had 
been before surveyed according to law, and that map X was compiled from these sources at the 
time and for the purposes stated by the witness, Milburn, the same is not a compliance with, nor 
any evidence of, the survey directed by the first section of the act of June 13th, 1812. The plats 
of the original surveys and field notes are the only evidence. 

Second. If the jury believe the surveys mentioned in the first instruction were made under the 
act of Congress of June 13th, 1812, and plats thereof made, and surveys approved by the proper 
persons then in office, no new surveys or plats could be made by any one subsequently discharg- 
ing the duties of the office of Surveyor General, without authority of law, especially after a lapse 
of twenty years; and that any map compiled partly from such previous surveys, and in part from 
any new or additional survey, cannot be evidence of the survey authorized by the act aforesaid. 

Third. The map X is not evidence of any ting unsupported by any evidence of actual surveys 
by any one—the surveys from which it was constructed not being in evidence. 
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Fourth. If the jury believe the premises in question are not within the town or village of St. 
Louis, as it existed in 1812, or within the common fields or commons, they should find for the de- 
fendant. 

Fifth. The act of Congress of 13th June, 1812, does not reserve for the use of schools in the 
towns and villages therein mentioned, any land which had not been designated as a village lot, out 
lot, or common field lot, and if the jury believe the premises in question were, at the date of the 
act aforesaid, and always had been a part of a vacant and unappropriated piece of ground, they 
should find for the defendant. 

Sirth. The act of Congress of the 13th dune, 1812, did not require a continuous boundary which 
should include the town, common fields, out lots and commons, where either was separated from 
the other by intervening tracts; and if the jury believe the town, common fields, out lots and com- 
mons of St. Louis were either of them so separated from the other, then the act required separate 
surveys and plats of each, and no land was reserved for the use of schools except that not other- 
wise owned or claimed by private individuals, or held as commons within such separate and dis- 
tinct surveys and plats. 

Seventh. If a continuous boundary is required by the act of June 13th, 1812, then the exterior 
lines of such boundary must be in reference to St. Louis, in part the south-east exterior lines of 
the commons; and if the jury believe the town of St. Louis did not extend, at the date of said act, 
further south than the creek called Chou‘teau’s Mill creek, and which is the outlet of Chouteau’s 
pond, then the lines of the commons extended to the south boundary of the town, could not in- 
clude the premises in question, and the defendant is entitled to a verdict. 

Highth. Ifthe jury believe from the evidence that the land sued for in this action was not a town 
lot, village lot, or common field lot, at the time the American Government took possession of Up- 
per Louisi wna, they will find for the defendant. 

Ninth. If the jury find from the evidence that the land sued for in this action was not, nor any 
part thereof, either a town lot, village lot, out lot, or common field lot, on the 20th Dec’r, 1803, 
they will find for the defendant. 

Tenth. It the jury find from the evidence that the land embraced in this suit was beyond the 
limits of the town of St. Louis, as said town existed under the French and Spanish Governments, 
and that on the 13th June, 1812, it was not any part of the land inhabited, used, or laid out for 
the purposes of said town or its inhabitants, they will find for the defendant. 

Eleventh. If the jury believe from the evidence that the land in question was, during the French 
and Spanish governments, outside of the town of St. Louis, and was, as late as the 13th June, 1812, 
an unappropriated and vacant space beyond the regular limits of said town, they will find for the 
defendant. 

Twelfth. That the act of Congress of the 13th June, 1812, entitled “An act making further pro- 
vision for settling the claims to land in the Territory of Missouri,” does not reserve for the use of 
schools in the towns and villages therein mentioned, any land which had not been made a town 
or village lot, out lot, or common field lot, previously and by proper authority. 

Thirteenth. If the jury find from the evidence that the survey of the out boundary line of the 
town of St. Louis under the act of June 13th, 1812, could have been so run as to include the out 
lots, common field lots, and commons thereto belonging, and exclude the land in this action sued 
for, they will find for the defendant. 

Fourtcenth. If the jury find from the evidence that the land in question, before and on the 13th ~ 
June, 1812, was a vacant space not embraced within the streets of St. Louis, nor included among 
the regular lots of the village, and that it had never been a common field lot, then the said act of 
Congress did not reserve it for the support of schools. 

Fifteenth. 1f the jury find from the evidence that the out boundary line of the survey of St. 
Louis, given in evidence by the plaiutiff, does not include all the common field lots belonging to 
St. Louis, then the same line has been illegally run, and is not evidence of title. 

Sixteenth. The boundary line of St. Louis, of the lots and commons thereof, has not been run 
according to law, and is not any evidence of title. 
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Seventeenth. That the town or village lots, out lots, and common field lots, reserved for the use 
of schools by the act of 13th June, 1812, and relinquished by the act of 29th January, 1831, to the 
inhabitants of the several villages therein mentioned, was a reservation to the villages as they 
were under the French and Spanish Governments; and the act of the Legislature incorporating 
the plaintiffs to be elected by the inhabitants of the city of St. Louis as it stood incorporated at the 
passage of said act, is ineffectual to divert the trust fund from the ancient inhabitants of the village 
of St. Louis to the modern city of St. Louis, and the authority in the act authorizing the election 
of the board of directors by other than the grantees, is null and void, and the plaintiffs cannot 
inaintain this action. 

Eighteenth. Congress, when they passed the act of 1812, were legislating about the Spanish 
towns as they existed before the change of government, and about claims under the Spanish Gov- 
ernment; and the plaintiff cannot recover in this case unless the jury find from the evidence that 
the land in question was included within the limits of the town of St. Louis as it existed in 1803 
at and prior to the time when the the United States took possession of the territory now included 
within this State, or was within the commons or common fields adjacent to said town. 

Nineteenth. The pre-emption to Robert Duncan conferred a valid claim under the pre-emption 
laws, and he having settled on the land before any survey thereof was actually made, is entitled 
to hold it; and the persons deriving title from said Duncan, have a title superior to the plaintiffs. 

Exceptions were taken by the defendant below in due form to the various decisions against him, 
and to the giving of the instructions which were given, and to the refusal to give those asked by 
the defendant. The jury found a verdict for the plaintiffs. 

The defendant moved for a new trial, for the ordinary reasons, which was refused. bill of 
exceptions was sealed and the cause brought up by writ of error. 


Haircut & Lesue, for Plaintiff in error. 


First. Seven of the jurors called and sworn on the trial of this cause, being residents and house- 
holders of the city of St. Louis, were incompetent to set upon the trial of this cause. This point 
was made in the case of Trotter vs. the same defendants, but not passed upon by the court, so far 
as we can judge from the opinions delivered. 9 Mo. R., p. 69. These jurors were members of 
the corporation and interested to increase the fund. 

Second. The order of the Court of Common Pleas of the county of St. Louis, set out in the 
bill of exceptions, was inadmissible, because, 

1. There was no evidence, and it was not proposed to give any, of any petition having been 
presented to the Court of Common Pleas, and this being a pre-requisite to give the court juris- 
diction, must be proved. Territorial Laws, vol. 1, p. 184; 1 Hill’s N. Y. Rep., 131, Bloom vs. 
Burdick. 

2. If the recital in the order is evidence of any petition having been presented, it clearly proves 
that the one presented was not such as was required by statute. Ter. Laws, vol. 1, p. 184. 

3. The order made is not available as evidence of an incorporation, and cannot have the force 
and effect of a charter prescribing boundaries, because no power was conferred on the Court of 
Common*Pleas to incorporrte ad libitum or to change or alter in any manner the territory inclu- 
ded in any town or village. The jurisdiction conferred was merely and simply to ascertain from 
the people themselves the territory included in fact within their town or village, and that being 
ascertained, that at least two-thirds of the taxable inhabitants in the territory thus ascertained 
were willing to accept the incorporation which the statute prescribes for or bestows upon any 
town or village which should desire it. Ter. Laws, vol. 1, 184, 378, 967,971,972; Strachan’s Do- 
mat., 309, 475, sec. 1, tit. 2; sec. 2, art. 14, tit. 15; sec. 1, art. 8; Angel & Ames on Corporations, 
page 29; Wilcox an Municipal Corporations. ¢ 
These authorities confirm what is presumed to be generally conceded, that creating a corpora- 
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tion is an act of the sovereign power of the State and ought not to be delegated, if in a constitu- 
tional government it legally ean be. For instances of incorporations under general statutes, 3rd 
vol. N. Y. R., sec. 206, 202, 229, 224; Laws of N. Y. 1841, p. 351, contain what is usually called 
the general banking law. 

4. The order of the court of Common Pleas could not have the force and effect of a judgment 
and preclude the present defendant on the question of what were the territorial limits of St. Louis, 
because he was not a party or privy to the proceeding. 

Third. The court excluded competent and relevant evidenee offered by the defendant below 
and plaintiff in error, viz:— 

1. The ancient map of St. Louis, filed in the office of the Recorder ot Land Titles. See evi- 
dence of Rene Paul, F. R. Conway, State papers, vol. 2. 

2. The certificate of the Receiver. 

3. The assessment roll of the old town of St. Louis. 

Fourth. The instruction given by the court “that if the lot or traet in question is within the 
survey designated by the witnesses as the out boundary line of St. Louis as run and as shown by 
plat X, then the plaintiff (below) is entitled to recover against the defendant (below) in this ac- 
tion,”? was erroneous, because, 

1. The plat was not the result of any survey—was not made in pursuance of the act of Con- 
gress of 13th June, 1812, and was not evidence prima facie. 

2. If made, or attempted to be made, in compliance with seetion 1 of the act of June 13, 1812, 
it is erroneous in assuming that the corporarion line, as ordered by the Court of Common Pleas 
in 1809, defines the boundaries of the village or town of St. Louis, referred to in the act of Con- 
gress Jast mentioned. 

Fifth. If the plat or survey X is made upon erroneous data, there is no evidence before the 
court which can enable them to say that the ena in question are within any boundary pro- 
perly run in pursuance of the act of 1812. 

Sizth. Sec. 1 of the act of June 13, 1812, in directing a survey of the out boundary lines of the 
said several towns and villages, so as to include the out lots, common field lots and commons there- 
to respectively belonging, does not require a continuous boundary where there are intervening 
tracts separating the towns from the commons and common fieldg. In such, the construction be- 
comes impracticable, and the surveys are to be separate and distinct. Such was the practical eon- 
struction in relation to St. Louis. All the surveys were completed without attempting any boun- 
dary of this kind until about twenty-eight years after the law passed. 

Seventh. The pre-emption of Robert Duncan conferred a valid claim under the pre-emption 
laws, and he having settled before any survey thereof was actually made, was entitled to hold it, 
and the persons deriving title from him have a title superior to the plaintiffs below. Duncan went 
on to the land in 1819, under the acts of 1814 and 1816, and perfected his claim by payment in 
1836. 


Bates, for Defendant in error. 


The title of the school board to the land in question, as against the United States and those 
claiming under the U. S., is precisely the same as the title set up by the same party in the cases 
against Hammond and against Trotter; and for the particulars of that title, I refer to my brief 
published in the first named case. 

As to the survey. 

1. The act of the surveyor in running the out boundary of the town of St. Louis, is the act of 
the United States, made in pursuance of the law of 13th June, 1812; and uo person can be heard 
to question the regularity of the survey, unless he can show that it interferes with some right of 
his, older than that law. Hunter vs. Hemphill, 6 Mo. R., 118; Trotter vs. Public Schools, 9 Mo. 
R., 69. 
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This does not interfere with the right of the U. S. to make an absolute grant of land within or 
without the boundary, at any time before the passage of the act of Congress of 27th January, 1831, 
(which relinquished the entire title) as was in fact done by the confirmation to Madam Laquaisse. 
(See Hammond’s case. ) 

2. If the survey of the out boundary were open to question, still it could in no manner be af- 
fected by the act of the court incorporating a part of the town of St. Louis in 1809, nor by any 
designation of boundaries therein, nor by any act done under authority thereof, for the plain rea- 
son that the act of Congress of 1812 required the survey to be made, not by authority of the town 
of St. Louis or the Territory of Missouri, but by its own authority and its own officer. That 
officer’s surveys of public lands are conclusive upon private parties. 8 Mo. R.,.553. 

All towns mentioned in the act of 1812, as well as St. Louis. were to be surveyed in their out 
boundaries by the same surveyor, whether they had or had not been previously incorporated or 
surveyed, by some authority, for municipal or personal convenience. 

3. In like manner, the act of surveying, designating and setting apart the land in question for 
the support of schools, is the act of the United States, done in pursuance of its own laws; and no 
person can be heard to question the regularity and propriety of the proceeding unless he can show 
that it interferes with his prior right. 

Note.—The assignment of the particular lot cannot be made but upon the direction of the Com- 
missioner of the General Land Office, after the return of the survey of the out boundary, and afier 
the President has waived the reservation for military purposes. And so, both the Commissioner 
and the President must have known and approved of the out boundary survey. 

4. The act of Congress of 1831 relinquishes all right and title to the land, and gives to the Le- 
gislature of Missouri the power to make particular disposition of it, and the charter of the board 
(13th Feb’y, 1833) vests the right. Then the assignment of the particular lot vests the title 
thereof, as fully as a patent could do. And the patent, or other final evidence of title, assumes 
the correctness ofall previous steps. None but the Government can question it, and then only by 
a direct proceeding to annul the title. 

5. If the survey of the out boundary be right in itself, or, what is the same thing, not impeach- 
able, then, beyond all doubt, the title of the plaintiff below was perfect, by the actual assignment 
of the land. For, all within the out boundary is reserved from sale by the act of 1812, and the 
act under which Duncan claimed pre-emption, (5th Feb., 1813-—-12th April, 1814) forbids the 
entry of lands reserved from sale hy former acts. 

6. Duncan, on the contrary, has no right at all, by his entry in 1836—because, 

First, There was, from 27th January, 1831, a perfect title against him, passed from his grantor 
by that act. 

Second. The land being reserved from salé by the Government, the Register and Receiver hav- 
ing no power to sell at all, of course had no power to act upon or allow a pre-emption. 13 Pet. 
R., Wileox vs. McConnell’s lessee. 

Third. The record does not show that any pre-emption was in fact allowed or even claimed by 
Dunean under the law, and the proof negatives his right to a pre-emption. 

7. Besides, Duncan never applied to purchase the land till 1836, whereas, if he claimed a pre- 
emption at all, the act under which he must have claimed is the Illinois pre-emption law of 1813, 
and that required, under pain of forfeiture, that the claim should be made in writing to the Regis- 
ter two weeks before the time of the commencement of the public sales, in the District—not the 
township nor the section, but the District. And in point of faet, this very township (45, N.) was 
surveyed, and the public sales in the District commenced, as early as 1818. 

8. Again, the act of Congress of March 3rd, 1819, could not help Duncan to his pre-emption, 
(even suppesing the truth of all the facts In his favor tequired by the acts of 1813 and 714) be- 
cause the act obviously applies to country lands, and not to towns. The lands mentioned therein 
as reserved for the use of schools, mean the 16th sections and the seminary lands, reserved by sec. 
10 of act 3rd March, 1811, and sec. 3 of act 17th Feb., 1818. Nor can he derive any aid from 
the act of July 2nd, 1836, sec. 2, as claimed here, because that law has no relation to the case. 
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Note.—Even those country lands could not be so entered after 1820, because, by selemn contract, 
the State purchased them from the U. 8S. for avaluable consideration. See act of Congress 6th 
March, 1820, sec. 6, and the 6rdinance of the Missouri Convention accepting the propositions of 
Congress. 

9. Either Eberle was a mere trespasser on the land, or he claims title to it by a purchase from 
the U.S. in May, 1836, as evidenced by the receipt of the Receiver in the record. As a trespas- 
ser, he is not in a condition to question any of the official acts by which the school board claim 
the title: as a purchaser from the U. S., he is bound by all the previous acts of his grantor confer- 
ring the title on the school board. 

10. In regard to the term out lots, it has been called a novel phrase, occurring only in the act of 
1812, and with no useful meaning attached toit. This isa mistake. Besides the actof 1812 and 
the many confirmations of irregular tracts and common field lots, (dozens, perhaps hundreds of 
which may be fonnd in the 2nd and 3rd volumes of public documents referred to in this record,) 
the term is familiar both in our legislation and in the instructions and letters of our administrative 
land offices. The act of 3rd March, 1803, sec. 12, excepts from sale the out lots of Natchez—an 
old French town. The act of 30th April, 1810, sec. 6, actually provides for the making of out 
lots at Shawneetown. And the pre-emption act of 5th Feb., 1813, sec. 1, reserves from entry 
out lots by name. 


Geyer, on the same side. 


1. The act of Congress of 13th June, 1812, disposes of all lands within the out boundaries of 
the town of St. Louis, so surveyed as to include all out lots, common field lots and commons there- 
to belonging. The first section granting to individuals all lots which had been inhabited, cultiva- 
ted or possessed prior to the 20th December, 1803, and to the inhabitants collectively the com- 
mons. The second, reserving to the nse of schools, or for military purposes, all vacant lands 
within the out boundaries to be surveyed. Both sections operate to the whole extent of the sur- 
vey, when made, and only within it. The grants to individuals, as well as the reservations, were 
to be effected by the survey. It belonged to the grantors either to define the limits or appoint the 
mode in which they should be ascertained, and when defined or ascertained by the appointed 
means, all persons not having titie paramount to that of the grantors, are concluded by it. The 
surveyor is the appointed agent of the Unitea States to ascertain the boundary, and his act is just 
as obligatory upon all persons as would be an act of Congress defining the boundaries. Both are 
agents, not proprietors, and the acts of each, within the scope of their authority, is equally bind- 
ing. Doubtless, Congress might grant to individuals any portion of the reserved land prior to 
1831, but, in that case, there would be no question about the out boundary, because the title would 
be paramount, whether the land granted was within or without the out boundary; but if the lo- 
cation of the grant depended upon the out beundary, the grantee would be bound by the survey 
when made. It is so in all cases where there is a grant or confirmation, the boundaries of which 
are to be ascertained by officialsurvey. Boyce vs Papin, 11 Mo. R.; Campbell vs. Clark, 8 Mo. 
R., 553. ‘ 

2. The several acts of Congress of 1812, 1824 and 1831, operate as a legislative grant, and appoint 
as the only and final evidences of title, a survey, designation and setting apart the land in question 
to the use of schools. These evidences are of as high a nature and as conclusive as a patent for 
lands under the general law, vesting a legal title, which must prevail in a court of law against any 
equitable incomplete or inchoate title (the most that the defendant can claim) originating since 
1812—and especially against such claim originating since 27th January, 1831. As between these 
parties, therefore, the evidences of title in the plaintiffs below are conclusive, and the survey of 
the out boundaries is in no wise material. Thegrant to the plaintiffs below being made and com- 
pleted, and the boundaries of the particular lot established, the defendant below could not suc- 
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cessfully defend his possession except by showing a complete title older than that of the plaintiffs 
in himself or another. 

3. The act of the commissioner and surveyor, in designating, surveying and setting apart the 
land in question, is not only conclusive of title, but, like a patent, is conclusive evidence that the 
previous steps have been tiken according to law; and moreover, being acts performed by the agents 
of the United Statos, in that behalf authorized, is a confirmation of the survey of the out boun- 
daries. 

4. The survey, ifnot absolutely conclusive as against all the world, is at least conclusive against 
the defendant below, who is not in a condition to dispute the survey. The title set up by him is 
coufessedly incomplete, originating in a purchase from the Register and Receiver five years after 
the United States had divested themselves of all interest by the act of 27th January, 1831. It has 
no lawful origin, and could not, under the laws of the United States, be perfected into a complete 
title. The land was not subject to sale or entry at a::y time since the 13th June, 1812—cer-, 
tainly not after the 27th January, 1831. Even if Duncan had (as he had not) a right of pre- 
emption, as it is called, and the land had been subject to sale, he could not, in 1836, acquire the 
land by purchase from, or entry with, the Register and Receiver, because, at that time, the U. S. 
had no title in the land, and the Register and Receiver no authority to sell it—so that no title, 
complete or incomplete, legal or equitable, passed to Duncan; and the defendant, claiming under 
him, must be regarded as a mere trespasser who cannot dispute the acts ot the officers of the Uni- 
ed States. He is in no better condition than the appellant in the case of Trotter, who attempted 
to dispute the same survey under cover of a New Madrid location made. in 1817, and was treated 
by this court as a trespasser. 

5. Whether the defendant below is or is not in a condition to dispute the survey, it is at least 
prima facie evidence, and until it is impeached by competent testimony, must be regarded by all 
courts as a compliance with the first section of the act of 13th June, 1812, embracing all required 
to be included and no more. It does not devolve on the plaintiffs below to prove the correctness 
of the general survey, by the production of the surveys and field notes ‘of the particular lots in- 
cluded, or otherwise. If it can be impeached, it must be by the production of evidence by the 
party who disputes it—and that evidence is not to be found in the opinions of witnesses, who ob- 
viously have not the means of judging, and in whose opinions neither the grantors nor grantees 
have referred the matter. Whether a particular tract included ought or ought not to have been 
included, depends upon the question whether itis or is not a part of tne town—an out lot, or com- 
mon field jot, or a part of the commors—3nd this question can be solved only by reference to the 
grants, the records of the Recorder and Surveyor, and, in some instances, to oral evidence; and 
the decision of the question upon that evidence, belongs to the court, not to the jury, and still less 
to a witness who it is attempted to erect into a judge, and require him to decide without evidence 
against the act of an officer appointed by law to perform the act with all the necessary evidences 
under his control. 

6. There is nothing in the general survey, or in the manner in which the Surveyor performed 
his dutiy, available to the plaintiff in error. The fact that the plat was in part compiled from 
the official surveys of the lots and comm ons required to be included, instead of an impeachment 
of the general survey, was of indispensible necessity. To make # survey which should include 
the out !ots‘and common field lots and commons, it was necessary, first, to ascertain by actual sur- 
vey the locality and boundaries of all the particulars. The exterior boundaries of the outer lots 
and commons necessarily formed a part of the boundaries of the general survey. They had been 
surveyed, and, by the terms of the Jaw, were not to be surveyed again. All that the law required 
was to survey and mark the connecting lines, and that was done. 

7. The act of 13th June, 1812, did not require the Surveyor to survey or mark the out bounda- 
ries of the village, or the common fields or commons, except so far as they would form a past of 
the general survey, and not then if they had been previously surveyed. He was required to make 
but one survey of out boundaries, and that of the town ¥o as to include in that one survey all out 
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lots, common field lots and commons. If he had made more tt:an one survey, each one would 
have excluded some one class of lots or tract of land which he was required to include in the only 
survey he was authorized to mske. , 

8. There is no evidence tending to prove that any one lot lying south of Mill creek and east of 
the commons, and included within the survey, was not an out lot or common field lot, so as to re- 
quire all east of the c »mmons south of the creek to be excluded, as it is cont' nded for by the plain- 
tiff in error. The prima facie evidence furnished by the act of the Surveyor, therefore, remains 
unaffected. That Mr. Milburn, the witness, supposed that thetown of St. Louis, as incorporated 
in 1809, must be included, and gives that as one reason why he extended the general survey to the 
river, is no impeachment of his official act as Surveyor, nor does it weaken the force of the evi- 
dence furnished by the survey made and returned by him under his official oath. 

9. No survey made in conformity with the first section of the act of 1812, would exclude any 
part of the lot in dispute. Beyond controversy, the act requires that the whole town should be 
included, and not merely the village lots, as one of the particulars. It is the town, in its legal 
acceptation, and not merely that part of it covered by village lots. The only boundaries of the 
town known in 1812, were those defined by the act of incorporation. If that was the town in- 
tended by the act, it is clear that the lot in dispute was within it and must be included in the gen- 
eral survey; but if it shall be held that the town, as it was previous to the incorporation, was in- 
tended, the lot in question must still be included, because the town, under the Spanish Govern- 
ment, was rot limited by the village lots, but includea the out lots, common field lots and commons. 
This appears partly by the record, since only a part of the town was included in the corporate 
boundaries in 1809, partly by the act of Congress, which obviously intends something more than 
the village lots. The survey is of the town—but of the town so as to include out lots, &e.—con- 
clusively by the Spanish laws and regulations, a translation of which is furnished in the case of 
Strother vs. Lucas, 12 Peters; and finally, the survey must include all out lots—that is, lots grant- 
ed to or possessed by inhabitants of the town l¥ing beyond the village lots, and not occupied as 
village lots. All common field lots—that is, all lots used or cultivated as such—for none were 
granted eo nomine—and the commons. In other words, the survey must include all lots grantea 
to, possessed or cultivated by inhabitants of the village as such—all comprehended in the term 
“belonging to the town,” and all by the Spanish law within the municipal jurisdiction of the town 
as appertaining thereto. 

10. The grant was made for the benefit of the inhabitants of the town, as directed to be survey- 
ed—that is, all the inhabitants then and future within the out boundaries, comprehending all of the 
now city, and more; but whether the town contemplated was of greater or less extent, is immate- 
rial to the question of the right of the plaintiffs below to recover the granted lots. The power to 
provide for the control and disposition of them was vested in the State Legislature, and that power 
was rightfully exercised in the act incorporating the plaintiffs. 

11. The objections to the proceedings of the Court of Common Pleas are untenable. This 
court is not to exercise appellate power over the acts of the court in 1809; and still less are the 
acts of that court to be rejected by the application of common law tests, or the opinions of courts 
in New York, seeing that the English common law was not introduced until six years afterwards, 
and the laws of New York never. The court was competent to grant the order of incorporation 
and to fix the boundaries—of which the order was the evidence, and the only evidence. It was 
pertinent to the ascertainment of a fact material to the determination understandingly by the 
court, of the question proper to be decided. 

12. The private map made by Mr. Chouteau, is of no more authority than a diagram made by 
any other person. He was not the founder of the town, and did not act or profess to act in any 
official capacity. Although filed in the Recsrder’s office, it was not for that reason authentic, and 
was properly excluded. Story?’s Laws U. 8., vol. 2, p. 1257; vol. 3, p. 1973; vol. 4, p. 2220; 
Trotter’s case, 9 Mo. R., p. 69; Wilcox vs. Connell’s lessee, 13 Peters, 498; Boyce vs. Papin, 11 
Mo. R.; Hunter vs. Hemphill, 6 Mo. R., 106. 
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Scott, Judge. 


In the cas2 of Trotter against the Public Schools of St. Louis, I as- 
sented to the affirmance of the judgment of the inferior court, because 
it appeared to me then that all the lands not rightfully claimed by individ- 
uals or held as commons, included in the out boundary of the general 
survey directed by the first section of the act of 13th June, 1812, were 
reserved for the use of schools. It seemed to me that the survey con- 
templated by the act was the only mode of ascertaining the lands that 
were reserved. ‘The question was one abounding in difficulties, and an 
accurate knowledge of the extent of the town of St. Louis and the quan- 
tity of land not owned by individuals nor held as commons included in 
the survey, were necessary in order to arrive at a just conclusion as to 
the extent of the reservation intended by the act of Congress. 

The question in this case involved was at one time of little importance, 
and by timely legislation might have been put at rest at an inconsiderable 
sacrifice. But delays have been interposed, time has rolled on, and St. 
Louis has become a wealthy, populous and rapidly increasing city, in 
which real estate has increased in value greatly beyond the most san- 
guine expectations of its early inhabitants. Many have invested their 
all in the purchase and improvement of lots. These considerations should 
admonish courts to listen with caution to the complaints of those who 
have long delayed the assertion of their rights. The utility and benev- 
olence of the objects of a claim can have no influence in determining its 
justice. , In a government of laws, it cannot be expedient to sacrifice the 
rights of the humblest individual of the community for any purpose how- 
ever grand or benevolent. 

There are two parties claiming the same parcel of land under the gov- 
ernment of the United States. One claimant asserts that the land was 
first given to him, therefore the other can have no right to it. It is ob- 
vious that this argument is a petitio principit, or a begging of the ques- 
tion. The very matter in dispute is whether the land was ever given to 
him who asserts the prior right. In determining this question, it is ne- 
cessary to inquire on what principle the general survey of the town is 
made prima facie evidence of the right of one party against the other. 
That it is an official act, and properly authenticated, are not surely the 
only requisites to make a document evidence in a cause. If, in a contro- 
versy between the plaintiff in this action and the General Government 
or any other party, it had been determined by the highest tribunal known 
to the constitution and laws of the United States that the land in contro- 
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versy was the property of the plaintiff, would that judgment have been 
any evidence against the present defendant? It is clear that it could 
not be thus used, because it is res inter alios acta. If the judgments of 
the highest judicial tribunals cannot be used as evidence against those 
who are no parties to them, on what principle are the acts of a mere 
ministerial officer, in a one sided proceeding, evidence against those 
claiming rights under the laws who are strangers to them? Can an in- 
stance be produced in which it is allowed to a ministerial officer to affect 
injuriously the rights of one claiming land under the laws of the United 
States in a proceeding of which he has no notice and to which he 
is no party? It is not pretended that any law of Congress confers 
any such effect on the survey. Congress could never have design- 
ed that a ministerial officer should usurp the province of the courts, 
and determine questions whose sole cognizance belongs to them. The 
object of the survey directed by the act was obvious. All the lands in 
the then territory of Louisiana not owned by individuals, belonged to the 
United States. To them were entrusted its disposition. It was neces- 
sary to discriminate private from public property, to enable the Govern- 
ment to discharge the duty confided to it. Surveys were directed to be 
made as guides to its officers, and these surveys, so far as the Govern- 
ment is concerned, are presumed to be correct. Faith is reposed in 
them, and officers acting under them in the disposition of the public do- 
main will be justified. But because the Government is willing to confide 
to its own officers the disposition of its own lands, surely it cannot thence 
be inferred that it intended that those officers should determine whether 
lands granted to others were rightfully granted, and thus assume the func- 
tions of the courts of the land. In making surveys, the officer acts ez- 
parte, and concludes no one except the United States. The question 
between individual claimants is still to be decided by the courts accord- 
ing to.the evidence before them. The earliest opinions of this Court 
were, I conceive, in accordance with these views. In the case of Vas- 
seur vs. Benton, 1 Mo. R., 212, 296, the act of 1812 first underwent a 
discussion, and the court, in speaking of the powers of the Recorder 
under that act, says, that he (the Recorder) had no authority to enter 
into an investigation of or decide on the titles of individuals to those 
town lots, and that any conflicting claims between them to any of these 
lots, ought to be decided in a due course of law, according to their pri- 
ority of possession, cultivation, orinhabitation. A contrary construction 
would be predicated upon the presumption that Congress had the power, 
or at least that they meant, which we are far from believing, to institute 
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a tribunal to judge of the private rights and claims of contending indi- 
viduals; and it would in effect be saying, that the Recorder had the right 
of judging of those claims, not only between private individuals, but also 
between them and the inhabitants at large, to whom, for the use of schools, 
all lots not rightfully claimed had been reserved and given. This doc- 
trine, so consonant to principles of law, is not overthrown or impugned 
by any thing that is said in the case of Janis vs. Gurno, 4 Mo. R., 460, 
in which it was held that the certificate of the Recorder under the act of 
1824, which is supplementary to the act of 1812, confirming a claim toa 
village lot, gives sufficient title to maintain an ejectment against one not 
having a better title. It is there said expressly, that the act of Congress 
did not declare the effect of the certificate, and it was allowed the weight 
of prima facie evidence, because it was enacted by our statute of eject- 
ment, (a statute passed subsequent to the opinion in the case of Vasseur 
vs. Benton, ) that a certificate of confirmation should be a sufficient title 
whereon to maintain an ejectment against one not having a better title. 
We have no statute which makes the survey inthis case a title sufficient 
to enable a party to maintain an ejectment on it, consequently, the prin- 
ciple of the case of Janis vs. Gurno, is not applicable. Indeed, had it 
been otherwise, and had that case been founded on the ground supposed, 
I would not be disposed to extend it further than respect to authorities 
obliges me. If the case was followed, it would be solely from a regard to 
precedent. 

If then, in controversies between the St. Louis Public Schools and in- 
dividuals, relative to lots reserved under the act of 1812 for their use, 
the survey is not prima facie evidence of title in them, it follows, that 
in such controversies it is a matter of indifference to those claiming ad- 
versely to the schools what extent is given to the out boundary of the 
town, or in what manner its lines are run; it may be made co-extensive 
with the limits of the State so far as they are interested, as the act of the 
officer cannot affect their rights and as it is a matter which concerns the 
general government alone. 

The survey then being thrown out of the question, nothing is left’/to 
ascertain the extent of the reservation made by the act of 1812, but the 
words of the act. If Congress intended that all vacant lands within the 
out boundary of the town should be reserved, the donation was ‘a vague 
one. It was limited tothe 1-20th of the contents of the survey which was 
directed to be made. No two surveyors would make the survey in the 
same manner, let one of them be unacquainted how it was made by the 
other. I do not say that after a survey has been rade, you may not 
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bring other surveyors than him who made it, who will approve it, and say 
that it is in conformity to the act of Congress. Indeed, it is admitted 
that the survey that has been made is not such a one as is contemplated 
by the law making thereservation. It isnot as comprehensive as was de- 
signed by the act. Ifthe survey as directed by law would include more 
vacant land than could be reserved, would it not be equitable to make all 
the holders of the vacant lands contribute to make up the one twentieth 
part, if not rateably, at least in the order of time they acquired titles from 
the’ government, beginning with the latest title? 

In passing the act of 1812, Congress looked at the French towns and 
villages in the then Territory of Louisiana, as they were prior to the 20th 
December, 1803. If a lot had not been prior to that date rightfully 
claimed by reason of inhabitation, cultivation or possession, and if right- 
fully claimed, had been abandoned, the occupation of it in the interval 
between 1803 and 1812, would have conferred no title on its possessor. 
It would have been reserved. In order to be reserved, a lot must not 
have been occupied, cultivated or possessed, or if so, abandoned prior to 
the 20th December, 1803. That was the day on which the French 
auuthorities at New Orleans delivered possession of the Territory cf 
Louisiana to the American Government. After that period, it is not pre- 
tended that there was any authority in any American tribunal or officer 
to grant lots in any town or village to its inhabitants. Under the Spanish 
Government a settlement could only be made on the royal domain with 
the consent of the proper officer. Intruders were expelled. Regulations 
existed prescribing the manner of laying off towns, disposing of the lots 
and granting commons and common field lots. Strother vs. Lucas, 12 
Peters. 

The term “out lot?’ used in the act of 1812, it seems, was not known 
to the early inhabitants of St. Louis. But St. Louis is only one of the 
towns mentioned inthatact. Theterm was known and understood at Ste. 
Genevieve, one of the enumerated villages, and Ste. Genevieve at the 
date of the act, vied in importance with St. Louis and consequently was 
as apt to be in the mind of the legislator as that city. 

Congress was expressly informed that there would be vacancies and 
‘vacant spots” in the general survey, yet they were not in terms re- 
served. In the construction ofa private act of the Legislature, which, is 
nothing more than a grant, we may look at the information before the 
legislator and the circumstances under which it was passed, in order 
to enable us to ascertain its meaning. 

As Congress intended by the second section of the act of 1812, to re- 
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serve all town or village lots, out lots, and common field lots not right- 
fully claimed by individuals, is it not remarkable that the disjunctive 
conjunction “or” should have been used between the words, out lots; 
and common field lots, instead of the copulative conjunction “and,” un- 
less we suppose that the term “out lots” insome of the enumerated towns 
and villages, was applied to common field lots. 

Does not the phraseology of the latter part of the second section of the 
act of 1812, favor the construction I have put upon that act? 

If all the vacant lands included in the general survey were reserved, 
why should it have been enacted, that the whole quantity of land con- 
tained in the lots reserved, should not exceed 1-20th part of the whole 
lands included in the survey? Ifthe entire quantity of vacant land was 
intended to be reserved, why not have said, that the quantity of vacant 
land included in the survey should not exceed 1-20th of its contents? 

For these reasons I am of opinion that the reservation made by the act 
of 1812, included only lots in the sense in which they were understood in 
the towns and villages enumerated in the act, and that what is a lot is a 
mixed question of law and fact to be ascertained by a jury under the 
directions of the court. 

As to the constitutional question concerning the power of the Legisla- 
ture of Missouri to divert the bounty of Congress from its original subjects 
by the act incorporating the plaintiffs, it may be remarked that there is 
nothing in the record on which it can be predicated. There is no evi- 
dence of the diversion of the bounty of Congress from those for whom it 
was designed. If the act of the 13th February, 1833, incorporating the 
plaintiffs, is relied on for that purpose, I do not conceive that it contains 
any such evidence. Nor is the defect remedied by a reference to the 
act incorporating the city of St. Louis. 

The objection to the jurors was a valid one. Itis a clear principle 
that jurors must be omni exceptione majores, free from every objection 
and wholly disinterested. The inclination to relax the rule as to ques- 
tions of interest as to witnesses, has never been manifested as to jurors. 
Although the Legislature has. made the inhabitants of a county com- 
petent jurors in suits in which the county is a party, ithas not relaxed the 
rule as to corporations. A regard to convenience dictated this change 
in the law. The books are full that challenges are allowed when the 
issue concerns a corporation or city, and they are to make the pannel. 
Hobart, folio 87, a; 3 Bacon, 756. 
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Napton, Judge. 


The principal questions in this case relate to the survey of the town of 
St. Louis, made in 1840 by the Surveyor General, and purporting. to be 
made under the provisions of the act of Congress of 13th June, 1812.— 
This survey was admitted as evidence by the Circuit Court, and held to 
be conclusive against the defendant. 

My opinion is, that the survey is prima facie evidence, but not con- 
clusive. , 

The act of Congress of June 13, 1812, made it the duty of the principal 
deputy surveyor, to survey or cause to be surveyed and marked ( where 
the same had not already been done) the out boundary lines of the several 
towns and villages, enumerated in the act, so as to include the out lots, 
common field lots and commons, respectively, belonging to each town or 
village. It then declares that “all town or village lots, out lots, or com- 
mon field lots, included in such surveys, not rightfully owned or claimed 
by any private individuals, or held as commons, belonging to such towns 
or villages, or that the President of the United States, may not think 
proper to reserve for military purposes” are reserved for schools, provi- 
ded, the whole quantity so reserved does not exceed one twentieth part 
of the whole survey. This act gives no title to the schools, as was de- 
termined by this Court in Hammond’s case. It was a mere reservation on 
the part of Congress, of lots partly for the use of the public schools, and 
partly for military purposes, limiting the number of lots dedicated to the 
former object to one twentieth of the whole amount of land embraced in 
the general survey. The act of May 26, 1824, declared it the duty of the 
individual claimants under the act of 1812, to prove up their lots before the 
recorder, with a view to enable the Surveyor General to distinguish the 
public from the private lots. That actalso enjoined the surveyor under the 
instruction of the Commissioner of the General Land Officer, to survey, 
designate and set a part to the towns and villages, so many of the vacant 
town or village lots, out lots and common field lots, for the support of 
schools, as the President may not have reserved, before the time fixed 
for the settlement of the priva‘e claims, for military purposes, and not to 
exceed the proportions fixed in the act of 1812. The recorder by this 
same act, was authorized to issue his certificate of confirmation to the 
individual claimants. The act of January 27, 1831, relinquished the title 
of the United States to the town and village lots, out lots, and common 
field lots, which had been reserved for the support of schools by the 2nd 
section of the act of 1812. 
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It will be seen by reference to these laws, that the United States never 
parted with their title to the school lots until 1831, and then, the phra- 
seology of the law is so framed as to leave the number and locality of the 
lots precisely where the acts of 1812and 1824hadplacedthem. The title 
was relinquished in 1831; but to what? To the lots reserved for the sup- 
port of schools by the second section of the actof 1812. And what hots 
were so reserved? . All lots included in the surveys of the out boundary of 
the towns or villages, not belonging to private individuals, or held as 
common—net reserved by the President for military purposes, and not 
en masse, exceeding a certain proportion of the whole tract embraced by 
the out boundary line. 

How could the public schools move a step until the government had 
ascertained the facts upon which their title depended? Could they 
claim any particular lot, before a survey of the out boundary was made> 
and before any lots had been designated and set a part—before it was 
ascertained how many lots the President might see fit to reserve for 
military purposes, and before it was known what proportion the reserved 
lots bore to the area of the whole survey? However, this may be, it is 
certain that the surveyor was expressly directed to run an out boundary 
line ;—that express provision was made for enabling him to distinguish 
the private from the public lots; that he was authorized and expressly 
directed to note this distinction, and to designate and set apart to the 
schools such vacant lots as were not selected for military purposes, pro- 
vided they did not exceed one twentieth of the whole area embraced in 
the general survey. All this the surveyor has done under the direction 
of the Commissioner of the General Land Office, and these official acts» 
duly authenticated to the court, I consider as evidence—prima facie evi- 
dence, that the acts are what they purport to be. Courts of justice will 
pay so much respect to the official acts of a ministerial or executive 
officer, as to presume in favor of their propriety, until the contrary is 
shown. It is a general rule of evidence, having exceptions undoubtedly, 
like most other general rules; but the present is not one of them. 

By the act of 1824, to which we have heretofore alluded, the Recorder 
(an officer of the United States) was directed to issue certificates to the 
private claimants, and these certificates have-been held prima facie evi- 
dence of title. Upon what principle shall we allow these certificates of 
the Recorder as prima facie evidence of title in the private claimants, 
and exclude the official act of the Surveyor General, upon whom the same 
law devolved the duty of pointing out and setting apart the lots designed 
for the public sckools? The Recorder could not settle definitively the 
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rights of private individuals, any more than the Surveyor could. Indeed, 
in the former case, the title of the United States had been extinquished 
by the act of 1812, and there was certainly much ground for contending 
that the officers of that government after 1812 ceased to have any contro] 
over the private claims. Not so, however, with the school lots. They 
were still within the control of Congress; after the passage of the act of 
1812, and up to the act of 1831, Congress could have diverted the reser- 
vation. No specific lots were appropriated to the use of schools by the act 
of 1812, but further action on the part of Congress was necessary, and ac- 
cordingly in 1824, the Surveyor General was given specific directions to 
ascertain the number and locality of the school lots. This duty was not 
performed until 1840, but when performed, I do not see how we shall 
exclude the act of the Surveyor, when it seems to constitute an essential 
link in the chain of title. The survey and designation by this officer must 
undoubtedly be evidence, that the lots designated as school lots, are such 
as the President has not thought proper to reserve for military purposes, 
and that they do not exceed one twentieth part of all the land included in 
the general survey of the town. On these points, it must be conceded, 
that this officer was authorized by the act of Congress to decide, and that 
his decision is conclusive. 

His decision upon these questions is conclusive, because no one but 
the United States, whose agent he was, has any right or interest in dis- 
puting it. But he also decides, as he must necessarily do, that the lots 
designated are within the out boundary directed by the act-of 1812; that 
they are village or town lots, out lots or common field lots, belonging to the 
village. Upon this question, his decision is not definitive, because he is 
not a judicial officer entrusted with the power of determining between 
conflicting claims. Yet I understand the survey to be presumptive evi- 
dence on this point also, because it is made by an officer, expressly 
authorized by law to perform the act, and it will be presumed to be cor- 
rect, until the contrary is shown. 

The survey then being admitted to make a prima facie case for the 
public schools, and the defendant having the right to dispute its correct- 
ness, it becomes material to settle the principles by which the propriety 
of the survey is to be tested. 

I still think, as I expressed my opinion in the Trotter case, that Con- 
gress designed to dispose of every thing within the out boundary they 
directed; but as the out boundary was not to embrace any thing but the 
particulars enumerated, to-wit, the town or village lots, out lots and 
common field lots and commons, the propriety of including a specified 
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piece of ground within the survey, must after all depend upon the fact, 
whether it belong to one of these designated classes of lots. 

It is certainly intimated in the opinion in the case of Trotter, that the 
word out-lo¢t might embrace tracts of land within the out boundary not 
known to the Spanish Government as lots; but this idea, upon reflection, 
I must acknowledge to be inconsistent with the position assumed in that 
case and still adhered to, that village lots, out lots, common field lots and 
commons, should alone be comprehended within the out boundary. The 
same words are used to designate the lots confirmed to private claimants, 
as to describe those designed for reservation, and the language of the 
act must lead to the conclusion that the out boundary directed to be run 
should embrace nothing more than the Spanish town or village, with its 
appurtenances. The practical difficulty in giving the act this construc- 
tion, arises from the isolated and distinct position of several parcels of 
the enumerated classes of lots, in several of the villages mentioned, and 
particularly in St. Louis. This ditficulty induced the belief that the 
word out-lot might have a signification sufficiently comprehensive to in- 
clude any vacant ground necessarily comprehended by a single connected 
survey. The evidence now before the court, showing the position of 
the commons and common field lots, appertaining to other villages enu- 
merated in the act of 1812, besides St. Louis, is calculated to create 
great doubts as to the propriety of a single continuous out boundary. 
Where there are several detached parcels of common field lots, separated 
from the village and the communs by tracts of land, belonging either to 
the United States or to private persons, it is impossible to make ‘a con- 
nected survey embracing the village and its appurtenances, without also 
taking in lands not coming within the description of either out lots or 
common field lots, and therefore not reserved for the public schools by 
the act of 1812. It would therefore seem to be more consonant to the 
spirit of the act, to make separate surveys of each parcel of lots, rather 
than to extend the meaning of the word out lot beyond that which it ob- 
viously bears when used with reference to the private claimants, so as to 
authorize a general survey, including these tracts of ground, of irregular 
shapes and not recognized by the Spanish authorities as appurtenant or 
belonging to the town or village. 

Much has been said in the discussion of all the cases before this court 
involving the rights of the present defendant in error, in relation to the 
proper meaning of the term out lot. This term, so indefinite in its gen- 
eral acceptation, must be construed in connexion with the subject matter 
in the view of the legislature. Mere contiguity to the village, coupled 
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with the fact, that the owner of the lot is an inhabitant of the village, will 
not alone constitute an out lot within the meaning of the act. These 
two circumstances might be predicated of any tract of land in the veinity 
of the town or village, although cultivated merely as afarm and not sub- 
ject to the control of the village authorities. 

Why were the common field lots regarded as a part of the village or 
as “belonging to” the village? ‘They did not belong to the inhabitants 
as a corporation, or to the mass of the villagers, as the commons did, but 
were owned by individuals; yet they were subject to the regulations of 
the village authorities, and this circumstance determined their character 
as out lots of the village. Officers were appointed, called Syndics, whose 
duty it was to see that the fence, which protected these lots from the in- 
cursions of the animals, should be properly kept in repair, and that each 
owner should do his share in this work. So I apprehend that if there 
were other out lots properly belonging to or rather appurtenant to the 
village, these lots fell within the control of these village authorities, to 
be exercised according to the laws and usages prevailing under the gov- 
ernment of Spain in thiscountry. This authority may not have been ex- 
ercised over the out lots to the same extent or for the same purposes, 
that induced its exercise over the common field lots, but the fact, that the 
out lots fell within the same jurisdiction as the village lots themselves, 
was sufficient to indicate their character as appurtenant to the village. 

It will appear by reference to the confirmations of Mr. Bates, whilst 
Recorder, that he uses the term out lots when referring to St. Louis, as 
mostly, if not entirely synonymous with common fieldlots. But there may 
have been other lots which would fall within the designation, as there 
undoubtedly were in some of the other villages enumerated in the act. 
This would be a question of fact for a jury to be determined under in- 
structions from the court, explanatory of the characteristics of an‘out lot. 


McBrine, Judge. 


I can see no objection to receiving the survey made by the Surveyor 
General of the outer boundary line of St. Louis, under the instruction of 
the land department of the United States, as prima facie evidence of 
where that line should run. Ifa survey had been made in this case, by 
the county surveyor or any other individual under an order of the Circuit 
Court, it would be entitled to no greater verity. In each case, either 
party feeling aggrieved by the line run, would have a right to show, if 
such was really the case, that the surveyor had committed anerror. The 
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fact that the Surveyor General is an officer appointed by the General 
Government and acting at all times under the solemnity of an oath and 
the instructions of the Government, should raise in the absence of any 
evidence impeaching the correctness of his official action, a presumption 
of correctness and impartiality, in the discharge of any duty confided to 
him by the government. In according this degree of credit to a survey 
made by him for the purpose of setting apart lands donated by the Gen- 
eral Government for the purposes of education from the public domain, 
I do not see that any principle is violated or the rights of parties in any 
wise compromitted. , 
I therefore concur on this point with Judge Narron. 
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1. A, by a covenant, transfers shares of stock in different Insurance Companies to B. After 
such transfer the shares are sold under execution against A, and purchased by different per- 
sons. A bill filed against the several Companies and the purchasers of the stock, to com- 
pel a transfer on the books of the companies to B, is multifarious. 


APPEAL from St. Louis Circuit Court. 


Statement of the Case. 


V'illiam Taylor and Alexander Ferguson filed their original bill in the St. Louis Circuit Court, 
setting forth that Nathaniel Paschall on the 4th November 1839, made to Wm. Taylor his note for 
$1500 payable sixty days after date—that this money belonged to Tayler & Ferguson jointly, and 
the note was their joint property. That to secure the payment of said note, Paschall delivered to 
Taylor & Ferguson a certificate for ten shares of the capital stock of the St. Louis Insurance Com- 
pany, on each share of which $59 had been paid—also a certificate for thirty shares of the St. 
Louis Floating Dock & Insurance Company, on which six hundred and thirty dollars had been 
paid; and also a certificate for ten shares of the stock of the St. Louis Perpetual Insurance Compa- 
ny, on each which shares, one hundred dollars had then been pai. That at the same time Paschall 
executed his covenant in writing and under seal to said Taylor, (which also enured to the joint use 
of Taylor & Ferguson) of even date, covenanting that if he did not pay the note above described 
at maturity, the stock should absolutely belong to said Taylor—and also covenanting in such case 
to make a transfer of said stock on the books of the several Insurance Companies to said Taylor, 
in the form, &c., prescribed by the charter and bye-laws of the several Companies, which trans- 
fers should be in full satisfaction of said note. The note was not paid at maturity, and was at 
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Paschall’s request several times renewed to Taylor & Ferguson jointly, and a very small payment 
was made in May, 1840, amounting to $134,70. 

On the 25th January, 1840, ‘i aylor & Ferguson advanced to Paschall fifteen hundred dollars more, 
for which he also executed his note to them at sixty day:, and also placed.in their hands to secure 
the payment of the same the folowing certificates of stock: A certificate for twenty shares ef the 
stock of the St. Louis Gas Light Company, on which $600 had been paid—ten shares of the 
‘Janters’ House and Insurance Company of St. Louis, on each share of which, $100 had been paid 
in,—and five shares of the St. Louis Theatre. Together with all these, Paschall executed another 
covenant to Taylor & Ferguson, stipulating that in case the last mentioned note was not paid at 
maturity, the said Paschall would transfer in satisfaction thereof, upon the books of the several 
Companies, according to the bye-laws and charters thereof, the last mentioned stock to the said 
Taylor & Ferguson. That the note was unpaid at maturity, and at Paschall’s request renewed 
on the 28th March, 1840, for sixty days. Exhibits are made of the notes, covenants and certificates 
mentioned in the bill. That according to the charter and bye-laws of the several Companies, the 
transfer of the stock on the books of the Companies is necessary to the passing of the legal title. 
That default was made in the payment of the notes. That Taylor & Ferguson are ready and 
willing, &c., to surrender the said notes, and that they offered to said Paschall to do so, and re- 
quested him to transfer the stock aceording to his covenants, and that he has failed todo so. That 
Taylor & Ferguson were, and are the equitable owners of the several shares of stock. That 
Paschall is insolvent. That after the delivery to Taylor & Ferguson of the certificates of s ock 
above mentioned, and the making of the covenants to transfer the same on the books of the Com- 
pany, several executions were issued against Paschal]; one in favor of James R. McDonald, and 
another in favor of Benoist & Hackney, and others in favor of other plaintiffs, which were levied 
on the several shares of stock, as the property of Paschall, and under them the stock was sold to 
several persons, all of whom were made parties to the bill. That before the stocks or any of them 
were sold the complainants gave notice to each of the several Companie: of the transfer of the 
certificates and the covenant of the transfer of the stock itself, by said Paschall to them, and tbat 
at the sales by the Sheriff aforesaid they gave notice to all persons of the premises, and all the fore- 
going facts were known to the purchasers of said stocks; and that the said stock has since been 
transferred by the purchasers to persons all of whom had notice of the premises. Copies of the 
executions, &c., are made exhibits in the cause. 

The bill prays that Paschall and all the Insurance Companies, and all the purchasers and holders 
of the stock be made parties and required to answer the bili—-that the co poratiors be restrained 
and enjoined from transferring or permitting the transfer of the stocks, or any of them—that said 
stock may be transferred to them on the final hearing or the value paid, and for general relief. 

To this bill a demurrer was filed and afterwards withdrawn. Wm. G. Pettus, one of the pur- 
chasers of stock, answered the bill for himself, and the other parties for themselves. Excep- 
tions were filed to the answers of all except Pettus—and replication to that. The exceptions 
were sustained and there was a final decree in favor of complainants. 

Upon motion for a rehearing, the Court set aside this decree, and gave leave to complainants to 
file an amended bill. In this amended bill, Ferguson as surviving partner of Taylor & Ferguson, 
varies the statement of the present holders under Sheriff’s sale of the stock in question, but not 
in such a manner as to effect the question presented on the record. It is also avered that the 
holders have received certain dividends for which it is prayed that they shou!d account. 

To this original and amended bill the defendants demurred and assigned for causes of de- 
murrer, Ist, that there was no equity in the bill; 2nd, that the bill was multifarious. This de- 
murrer was sustained, the bill was dismissed, and complainant appealed to this Court. 

The bill further shows that the shares of four of those Companies were sold on executions on 8th 
January, 1841, and that the shares of the two other Corporations wer: sold on other executions 
n different suits on the 26th January, 1841. 
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Crockett & Brices anv Gantt, for Appellant. 


The objections arising to the bill, presented by the demurrer are, two— 

. 1. That the bill presents no case for the equitable interference of a Court of Chancery. 

2. That the bill is multifarious. 

First.—In support of the first position it is said that since a Court of Equity will not generally 
entertain a bill for the specific performance of an agreement to transfer stock, the present bill shows 
no equity. 

In reply, it is submitted that tho’ this be generally true, it is only when there is an adequate 
remedy at law that a court of equity refuses to interfere in such cases. If the chattel which is the 
subject of the contract have a peculiar value, (2 Story’s Equity Jurisprudence, sec. 715, and oth- 
er sections to 725 and cases there cited, 4 Ves. 497)—or if there be any other reason why redress 
cannot be had at law, the reason of the rule fails. In the present case the bill avers that Paschall 
is wholly insolvent. The complainant must pursue the stock, or be remediless, 1 Slim. & Stu., 
590. 

Szcond.—That the bill is not objectionable for multifariousness. See Story’s Equity Plead- 
ings, secs. 271, 278, 284, 285, 287, and 530 to 539, inclusive. Czmpbell vs. Macay, 1 Mylne & 
Craig, 617, & seq. Attorney General vs. Cradock 3 Mylne & Craig, 85. Turner vs. Robinson, 
1 Sim. & Stu. 313. Gaines & Wife vs. Chew, Relfe and others, 2 Howard, 619. 


a 


Spatpine, for 4ppellees. 


- 
‘ 


1. The bill is multifarious, containing several distinct causes of action which should not have 
been joined, and also joined sundry defendants who ought not to have been joined. Mitford’s 
Pleadings, 181; Cooper’s Pleadings, 182; 4 John. C. R., 199; Story’s Equity Pleadings, secs.°271 
to 278, 280, 281, 530, 538, 539; 6 John. C. R., 139; 18 Vesey, 72; 2 Vesey, 486; 4 Eng. Com. 
Chy. Rep., 68; 1 ib., 54; Calvert on Parties, 82, 83, (17 Law Libr. 48) 2 Sch. & Lef., 369. 

The appellant did not, when the demurrer was sustained, ask leave to amend but chose to apide 
by his demurrer; and of course the bill had to be dismissed. See authorities above cited. 

2. There is no equity in the bill; there being adequate remedy at law. Taylor might have sued 
the Insurance Companies and other corporations for the value of the stock, if they transferred it 
on their books to other persons, while it was Taylor’s and they had notice of it. Perpetual Ins. 
Co. vs. Goodfellow, 9th vol. Mo. R., 149—and likewise, a suit would have lain against the several 
defendants who bought the stock at Sheriff’s sale, if they bought with notice that Taylor was own- 
er, and if the stock was transferred to them; for all such stock is personal property, declared to be 
uch in most, if not all, the charters. Angell & Ames on Corporations, 468. 


Scott, J., delivered the opinion of the Court. 


If this bill is not multifarious, it is hard to conceive a case in which 
that objection would lie. The stock of various companies was sold at 
different times to several purchasers, and a claimant of the stock sold, 
seeks to litgiate these distinct interests in one and the same suit. The 
multifariousness is two fold; first, as to the several companies, and second- 
ly, as to the different purchasers of the stock. The principle of allow- 
ing a plaintiff to bring many defendants before the court, is, that he 
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claims one common right against all, and therefore the court allows him 
to bring all persons disputing that right before the court in one bill. The 
case of a bill against several parishoners for tithes. is an anomalous one. 
To overrule this demurrer, would be to abolish the rule against multifa- 
riousness. In the case of Brooks vs. Lord Whitworth, 2 Mad. 57, atrustee 
divided atract of land into lots and sold them to six different purchasers; 
these with the incumbrancers on the estate sold, were made parties to a bill 
for aspecific performance. The Chancellor in that case said, ‘The court 
is always averse to a multiplicity of suits, but certainly a defendant has a 
right to insist, that he is not bound to answer a bill containing several 
distinct and separate matters relating to individuals with whom he has no 
concern. A decisive objection to this bill is that the purchases of the 
different lots are made by distinct persons, each agreement being sepa- 
rate and distinct.” In the case of Rayner vs. Julian, 2 Dick., Lord 
Kenyon puts this case: ‘Suppose an estate is sold in lots to different per- 
sons, a plaintiff could not include them all in one bill for a specific per- 
formance, for each party’s case would be distinct and would depend up- 
on its own peculiar circumstances, and there must have begn a distinct 
bill on each contract.” 

There is weight in the objection, that there is no equity in the bill.— 
The transfer of the stock by Paschall to Ferguson was valid and effectu- 
al to convey it as between them. It passed all the interest both legal and 
equitable of Paschall to his transferee. The provision in charters or their 
bye-laws, which requires a registry on the books of the corporation of all 
transfers of stock, was not designed to prevent a conveyance of the 
stock so far as the immediate parties to it were concerned, from being 
effectual, but was for the benefit of the company. St. Louis Perpetual 
Ins. Co. vs. Goodfellow, 9 Mo. R., 155. In this case, the charter and 
bye-laws of one of the companies, a party to this suit, in relation to the 
registry of the transfer of stock, were under consideration and their ob- 
ject explained. It seems to be now settled, though it was once held oth- 
erwise, that in general a specific performance of a contract for the trans- 
fer of a stock will not be decreed. In this case the contract has already 
been executed. The case of Anderson vs. Biddle, 10 Mo. R., is not ap- 
plicable. There, one had with the money of another, purchased stock 
in his own name, and the suit was brought amongst other things to com- 
pel the trustee to convey the stock to his cestuz que trust. 

The other Judges concurring, the decree will be affirmed. 
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GOWER vs. SALTMARSH. 


1. There is no general rule by which to distinguish a penalty from stipulated damages, 


2. When A agreed to fnrnish B, with freight to the amount of 2,000 bushels of wheat, at twelve 
é and a half cents per bushel. and 2,000 bushels at fifteen cents per bushel, and sufficient wa- 
ter for B to go out of the river with his boat with a luad of 4,000 bushels on five and a half 

feet water, provided B, should make the trip by a given day; and on the failure of any of 

the conditions by A, to pay B, the full amount of freight at the stipulated prices, and 

in default of payment to pay $550; the condition to pay the $550 was held to be a penalty: 


ERROR to St. Louis Circuit Court. 


SpatvineG, for Plaintiff in error. 


Topp, for Defendant in error. 


Napton, J., delivered the opinion of the Court. 


This was an action of debt, brought by Saltmarsh on the following 
agreement: ‘An article of agreement made and entered into this 11th day 
of April, 1845, between J. H. Gower of the firs: part, and E. W. Salt- 
marsh, Captain, of the Steamboat Potosi, of the second part: The par- 
ty of the first part agrees to furnish the party of the second part four 
thousand ‘bushels of wheat, on Iowa and Cedar rivers, or other freight 
equivalent; 2,000 at twelve and a half cents per bushel, and 2,000 at 
fifteen cents per bushel; also guarantees water suffizient to admit said 
boat to go up as far as the rapids on Cedar, and to come out of the riv- 
er with a load to the amount of four thousand bushels of wheat, on five 
and a half feet water, provided the suid party of the second part make 
said trip by the 19th of April next. Itis further agreed by the party of 
the first part, that in case of failure of any of the above conditions of 
said contract, he shall pay to the party of the second part the full amount 
of freight of the 4,000 bushels of wheat, at the prices as stipulated in 
the foregoing; and in default of the payment to the full satisfaction of the 
party of the second part, the party of the seeond part shall or may have 
the right to sue and recover the sum of $550, amount of. freight 
aforesaid.” James H. Gower, [L. s.] 

KE. Sattmarsu.  [1. s.] 
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The declaration avers, that the plaintiff started with his boat, Potosi, 
for said rivers, but, in consequence of the water not being five and a half 
feet deep, he was delayed, and did not reach the point where the wheat 
was to be delivered until the 17th, and that he was then, in consequence 
of low water, unable to take the 4,000 bushels of wheat. The plaintiff 
further avers that he took for said defendant as much lard and wheat as 
the stage of water would admit of, but was greatly delayed by low water 
on his downwerd trip, so that he did not reach St. Louis until the 23d.— 
He avers that he was ready and willing to perform his part of the 
engagement before recited, and that the want of five and a half feet water 
was all that prevented him. He therefore demanded the $550. 

An attachment was sued ont and levied upon the property of Gower, 
and alsoserved upon him personally. The affidavit of Saltmarsh declared 
the amount of indebtedness of the defendant to be $350. On the 
24th Nov., 1845, a judgment by default was entered against the defend- 
ant—and “it appearing to the court,” (says the record, ) “from the sa‘d in- 
strument in writing on which this action is founded, that the said defend- 
ant is indebted unto the said plaintiff in the sum of five hundred dollars, 
and that the said plaintiff has sustained damages, &c.,”’ a judgment was 
~ entered for the debt and damages aforesaid, and execution awarded. 

On the 12th Jan., 1846, a motion was made to set aside the judgment 
by default and assessment of damages—accom panied with two affidavits, 
the one by the defendant and the other by his attorney. These affidavits 
set forth that the failure to plead had been occasioned by the neglect of 
the attorney. This motion was overruled. 

If the sum of five hundred and fifty dollars is to be regarded as a pen- 
alty, and not in the nature of liquidated damages, the court could not as- 
sess the damages without the intervention of a jury, and the judgment 
founded on such assessment will be erroneous. This error will be noti- 
ced, though no motion in arrest was made in the court below. Benton 
vs. Lindell, 10 Mo. R.,557. 

It is not very easy to extract from the adjudged cases any general rule 
by which penalties are to be distinguished from liquidated damages.— | 
Judge Cowen, in his note to Spencer vs. Tilden, (5 Cow. R., 144,) thinks 
that no general rule ought to be adopted, at least in relation to the forms 
of language in which such contracts may be expressed. If any particu- 
lar form of words be sanctioned by the courts as sufficient to constitute 
fixed damages, the parties will of course adopt this form. The princi- 
ple which that learned Judge thought a sound one, and proper to be 
acted on, was the rule stated by Holt in his note to Barton vs. Glover; 
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(Holt’s N. P. Rep., 43.) ‘When a sum of money, whether in the name 
of a penalty or otherwise, is introduced in a covenant or agreement, mere- 
ly to secure the enjoyment of a collateral object, the enjoyment of the 
object is considered as the principal intent of the deed or contract, and 
the penalty only as accessary, and therefore only to secure the damages 
really incurred.” 
Perhaps this rule, if understood without qualification, may infringe upon 
the right of parties to make their own contracts. When the damages, 
‘which may result from the performance or non-performance of certain 
acts, are in their nature uncertain, and rather depending in the opinion 
or caprice of individuals, the parties may uaquestionably agree between 
themselves what those damages shall be, and the courts will not interfere, 
Dakin vs. Williams, 17 Wend., 448.. But where a party stipulates to do 


*several things,in a manner and at atime specified, and a failure in any 


one of them, either as to the manner in which the work is done or the 
time by which it is finished, is to be attended with the forfeiture of the 
entire sum agreed-upon, whether it be denominated a penalty or liqui— 
dated damages, the courts incline to construe it as apenalty. They will 
not presume that it was the intention of the parties to exact a sum 
greatly disproportioned to the damages really sustained. Moore & Hunt 
vs. Platte County, 8 Mo. R., 469. In this case the defendant agreed to 
furnish four thousand bushels of wheat on the Iowa or Cedar rivers, and 
also consented to guarantee five feet and a half water in those streams, 
and for a failure in any of the above particulars, he agreed to pay $550, 
which was the value of the whole freight. ‘The plaintiff was bound to 
nothing. If the defendant failed to furnish the amount of freight by a 
few bushels, or if the water lacked a few inches of the agreed depth 
the whole sum was forfeited. Upon this construction of the contract 
the $550, would clearly be a penalty. There could be no difficnlty in 
ascertaining the actual damage sustained by the party. The parties 
have themselves estimated it, so far as the value of the freight is con- 
cerned. 

If this agreement is to be construed, as has been contended for on a 
re-argument of the case, as only authorizing the plaintiff to claim the 
$550, in the event that no freight at all is earned, or such proportion of 
the $550 as will, by the addition of the freight actually earned, make up 
the full sum of $550, we do not doubt bnt the sum of $550 would not be 
a penalty, but merely the stipulated hire of the steamboat on the speci- 
fied trip. But if this be the proper construction of the contract, the 
court clearly erred in assessing the damages—for the declaration admits 
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that a portion of the freight was earned. The intervention of a jury 
would have been necessary to ascertain how much freight was wanting 
through defencant’s fault, to make the $550. 

But the construction of the contract acted on by the Circuit Court, is, 
that the defendant, by a failure to comply with his engagements in any 
particular was liable for the sum of $550 as stipulated damages for the 
breach—so that the plaintiff though he might earn freight upon three 
thousand bushels of wheat, yet was entitled under the agreement, because 
of the failure to deliver the remaining thousand bushels, to recover the full 
sum of $550, as damages for such failure. By this construction, the 
plaintiff would make, over and above the $412 50, which he would 
receive for the freight delivered, the sum of $550, for the failure of the 
defendant to furnish the remaining thousand bushels of wheat according to 
contract. The damages, on this supposition, it will be seen, would be’ 
greatly disproportioned to the actual loss sustained. For we might fur- 
ther suppose, and it would not alter the principle, that the plaintiff en- 
countered no difficulties in consequence of low water, and the only ac- 
tual loss would be the $137 50, which he would have earned had the de- 
fendant been ready with the four thousand bushels of wheat. 

The fact that the plaintiff in this case has given a credit on the execu- 
tion for the amount oi freight actually earned by Saltmarsh, cannot cure 
the irregularity of the verdict of the court. 

It is unnecessary to express any opinion in relation to the motion to 
set aside the judgment by default. 

The other Judges concurring, the judgment is revered and the cause 
remanded. 
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LUCIA M. TESSON vs. EDWARD P. TESSON, er at. 


On a demurrer to a bill in chancery, the court will not regard the exhibits as a part of the bill, 
nor will the court look into the exhibits to see, if they sustain or contradict the allegations 
in the bill. 


APPEAL from St. Louis Circuit Court. 


Primm & Wuirttesey, for Appellant. 


The contract is a legal and valid contract; it is recognized by our law; as a common law settle- 
ment, in consideration of marriage ,it is good, and the plaintiff is entitled to relief. 2 Kent’s Com., 
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138, n. b.; 142, n, b.; 139, n. 0. ¢.; Atherly on Marriage Settlements, 343, 344, 345; Prior vs. 
Hill, 4 Brown C. C., 139; Murray vs. Lord Elibank, 5 Ves., 737; Carr vs. Taylor, 10 Ves., 574; 
1 Atk., 192. For this $2,000, the wife has a mortgage, good at least in equity, and it should be 
enforced. By the civil law, she is entitled by her contract. Rion vs. Rion’s syndics, 4 Martin’s 
La. R., 341. 

Husband’s estate is mortgaged for the payment of the “‘dot.” 2 Mo. &c., Partidas, 875. The 
wife has a mortgage for her “dot.” Civ. Code of La., sec. 2345, and may sue for it, if in danger, 
4 Part. T.,11, L.29, 1 Mor. & C.; Par. 539. 


Darsy & R. M. Fiexp, for Appellees, insist: 


1, That the marriage contract, seeking to introduce a foreign rule of property unknown to our 
laws, is wholly ineffectual. 3 Martin’s R., 581. 

2. Were it competent for the parties to contract, that their relation should be regulated by a 
foreign rule, still the present contract is void for uncertainty, for the rule of community is differ- 
ent in different places, and the court has no means of judging which to adopt. Story’s Conflict, 
sec. 126. <4 

3. The right asserted by the complainant in this case does not exist by the civil law, or rather, 
is not found in any code or collection under that law, accessible to appellee’s counsel. 

1. This $2,000 is dotal property, and cannot be claimed by the wife until the dissolution of the 
marriage. 

2. The clause of renunciation gives no right till the dissolution of the marriage. 

3. The prefixec dower cannot be claimed until the death of the husband. The term seems to 
be borrowed from the old French law, and is not known to the Spanish law or the modern codes. 

4. In regard to the separation of goods that might be had in some cases under the civil law, it is 
to be observed: 

a. This was no incident of the contract, but a special provision of the civil law. 

b. Under the Spanish law, a separation of goods could not be demanded on account of poverty 
resulting from mercantile losses or misfortunes, but only in cases where the husband was sqnan- 
dering his estate by debauchery or the indulgence of vicious habits, &c. 

c. The'separation of goods could not be had to the prejudice of creditors. 

5. According to the principles adopted by a court of equity, the wife is not entitled to the relief 
she seeks, even were the $2,000 regarded as her separate estate. 

ist. As to her separate estate, she is treated in equity as a femme sole. 

2nd: She voluntarily permitted the husband to invest the money in trade; she withheld the mar- 
riage contract from the record for the period of twelve years, and for this the bill gives the re- 
markable reason “that the husband’s business wasapparently prosperous.” These circumstances 
make the equity of the creditors superior to that of the wife, and the court would uot be justified 
in interfering in her behalf against them. 

The following authorities are referred to:—4 Partadas, title 11, Law, 7; Louisiana Code, acts 
2307, 2315, 2317, 2327, 2331, 2334, 2346, 2347; Civil Code of France, acts 1540, 1551, 15€5; Louisi- 
ana Code, acts 2379, 2392; Civil Code of France, acts 1453, 1466; 4 Partedas, title 11, Law 29; 
Louisiana Code, act 2408; Civil Code of France, act 1447; 2 Leigh, 183; 17 J. R., 548; 9 Paige’s 
Ch. R., 363; 2 P. Wms., 82; 3 Cond. Eng. Ch. R., 335. 


Scort, J., delivered the opinion of the Court. 


This was a bill in chancery, filed by the appellant, the plaintiff, against 
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the appellee, her husband, and his assignees in insolvency. Among other 
matters not necessary to be detailed, the bill states, that Edward Tesson, 
prior to his marriage with the plaintiff, by contract, did endow her with 
the sum of two thousand dollars of prefixed dowry, to be taken and made 
out of all the real and personal estate, present and future, of said Ed- 
ward Tesson, which said dowry of two thousand dollars was to be paid 
and made available whenever she might deem proper, and was made a 
charge, mortgage and hypothecation upon all the real and personal pro- 
perty, present or future, of the said Edward Tesson. The contract was 
made in 1833, and recorded in 1845, a few days prior to the assignment 
made by Tesson. The bill was for the purpose of obtaining an allow- 
ance of the said sum from the assignees. It is stated that the original 
contract is made an exhibit to the bill. The exhibit is in the English 
language, and does not appear to be a translation. 

A demurrer to the bill was sustained, and it was dismissed. 

It was argued for the defendants, that the contract being in the French 
language, and terms peculiar to the jurisprudence of France and Spain 
being found in it, the parties, at the time of contracting, must have had 
in contemplation the French or Spanish law, and that the contract was 
not susceptible of the interpretation given it by the plaintiff in her bill. 

On looking into the papers of the cause, we were struck with the great 
difference between the case as made by the bill and that argued at the 
bar. There is nothing in the bill which shows that the contract was in 
the French language. On the contrary, it is expressly stated that the 
original is made an exhibit, and that isin the English language. The 
bill expressly states that $2,000 were given as dowry to the complain- 
ant, to be paid when she should think proper, and that the property of the 
defendant, Tesson, both present and future, was mortgaged for its pay- 
ment. It is a general principle, that as a demurrer relies merely upon 
matter apparent on the face of the bill, so much of the bill as the de- 
murrer extends to, is taken to be true. If a demurrer is to the whole 
bill, the whole is taken for true. If itis to any particular discovery, the 
matter sought to be discovered to which the demurrer extends, is taken 
as stated inthe bill. 2 Ves. & Bea., Atkinson vs. Henshaw, 95; Mitford’s 
Pleadings, 211. In the case of Brabant vs. Hoskins, 3 Price, 31, the 
plaintiff agreed to sell a tract of land, and for further securing the pay- 
ment of the purchase money, took a bond with security. The contract 
was afterwards carried into execution. The vendee becoming embar- 
rassed, made a conveyance of the estate for the benefit of his creditors. 
Under this trust, the estate was sold, and the plaintiff received from the 
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trustee a portion of his purchase money. The vendee afterwards be- 
came bankrupt, and his assignee threatened a suit to recover the sum paid 
the plaintiff, on the ground that an act of bankruptcy had been commit- 
ted before the payment. The plaintiff insisted, if it were so, he had a 
lien in equity on the estate sold; that he had not waived that lien by 
taking the bond, as that was taken by him as a further additional or col- 
lateral security. On a demurrer to the bill, it was contended that the 
’ bond with security was a discharge of the lien. To this it was answer- 
' ed, that there was a positive averment in the bill that the bond was ta- 
ken as further collateral security. The court held that, if that was so, 
there was an end of the demurrer, for the fact being admitted the plain- 
tiff clealryhadnoequity. Itwas then urged by counsel that the statement 
| ought not to be taken as a positive fact, but as a matter of inference, from 
which the parties were not atliberty to make any conclusive deduction. 
To this, the court answered, that it is stated as a fact, andit is sufficient 
therefore to induce us to overrule the demurrer. If it be not the truth, 
it must be decided in a more solemn manner. In the bill under consid- 
eration, it is expressly stated that the dowry was given by the husband 
to be paid to the wife whenever it should be demanded, and that the 
effects conveyed to the assignees were mortgaged to secure the payment 
of it. If the demurrer admits these facts, and that it does, cannot admit 
of question, on what principle can it be sustained? Is there any prin- 
ciple, or any case which warrants us in determinining a demurrer to look 
into the exhibits to a bill in order to ascertain whether they support the 
facts statedin it? Our statute, Rev. Code, 843, sec. 38, expressly enacts 
that exhibits shall not be deemed or made a part of the pleadings or 
records in a cause. The term “exhibits” is the designation given to 
writings of any kind that are proved in a cause either by admission or 
by witnesses. It is often restricted to that kind of writings which may 
be proved viva voce at the hearing. Grisley’s Equity Evidence. 
The other Judges concurring, the decree will be reversed and the 
cause remanded. 
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SAINT LOUIS INSURANCE COMPANY vs. ROBERT KYLE. 


1. Where, by the conditions of a policy of insurance, notice of the loss is required to be given 
forthwith, it is only necessary that the notice should be given with due diligence wnder all the 
circumstnnces of the case. 


i) 


. The receiving a notice, and failing to make objection to its being given in time, is no waiver 
of the notice. 


3. Formal defects in the preliminary proof of loss, may be regarded as waived, by the insurers 
pleading their refusal to pay on other grounds, and evidence of such waiver may be given 
under an averment of performance. 


APPEAL from St. Lcuis Circuit Court. 


Statement of the Case. 


This was an action of covenant, commenced in the St. Louis Circuit Court on the 28th Octo- 
ber, 1845, by the appellee against the appellant, on a policy of insurance to the amount of six 
thousand dollars, on manufactured tobacco, cut, chewing and smoking tobacco, leaf tobacco, 
presses, screws and fixtures, cutting machine and fixtures, household furniture, shed and fixtures, 
against loss or damage by fire—the said articles being contained in a two story stone building, sit- 
uate north of Biddle st:eet and near Roy’s tower, being the property of Peter Lindell, and occu- 
pied by the assured as a tobacco factory. The insurance was for one year, commencing 25th 
November, 1844, and ending 25th November, 1845, at noon. 

The loss or damage, if any, to be established according to the true and actual value of the prop- 
erty, at the time it should happen, and to be puid within sixty days after due notice and proof thereof 
made by the insured in conformity {0 the conditions annexed to the policy—-with the usual exceptions 
of losses by invasion, &c., and provisions against double insurance—which policy was declared 
to be made and accepted in reference to the terms and condi‘ions thereto annexed, which are to 
be used and resorted to in order to explain the rights and obligations of the parties thereto, in all 
cases not otherwise specially provided for. 

The terms and conditions referred to are those usual in fire policies, being twelve in number— 
the 9th, 10th and 11th of which are material to be considered in the determination of the questions 
presented by therecord. They are as follows: 

IX. Persons sustaining loss or damage by fire, shall forthwith give notice thereof in writing to 
the company; and as soon after as possible, they shall deliver as particular an account of their 
loss and damage as the nature of the case will admit, signed by their own hands, and the same to 
be corroborated by the exhibit of the assured’s books of account, and other vouchers in his power 
to furnish, whenever the same may be required. And they shall accompany the same with their 
own oath or affirmation, declaring the said account to be true and just—showing also what other 
insurances, if any, have been made on the same property; what was the whole value of the sub- 
ject irsured; in what general manner (as to trade, manufactory, merchandize, or otherwise) the 
building insured or containing the subject insured, and the several parts, were occupied at the 
time of the loss, and who were the occupants of such building, and when and how the fire origi- 
nated, as far as they know or believe. They shall also produce a certificate, under the hand and _ 
seal of the magistrate or notary public most contiguous to the place of the fire, and not concerned 
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in the loss, stating that he has examined the circumstances attending the fire, loss or damage al- 
leged, and that he is acquainted with the character and circumstances of the insured or claimant, 
and that he verily believes that he, she or they, have, by misfortune, and without fraud 6r evil 
practice, sustained loss or damage on the subject insured, to the amount which the magistrate or 
notary public shall certify; and until such proofs, declarations and certificates are produced, the 
loss shall not be payable. 

X. All fraud or false swearing shall cause a forfeiture of all claims on the insurers, and shall 
be a full bar to all remedies against the insurer on the policy. 

XI. In case differences shall arise touching any loss or damage, it may be submitted to the judg- 
ment of arbitrators, indifferently chosen, whose award in writing shall be binding on the parties; 
and payment shall be made in sixty days after the loss shall have been ascertained and proved, 
without any deduction whatever. 

The first count of the declaration sets out the policy, with all the conditions annexed, and avers : 
1st, the interest of the insured to the whole amount insured at the time of the loss; 2nd, that to- 
bacco and other articles mentioned in the policy, being contained in the building described in the 
policy, were consumed and destroyed by fire, on the ist April, 1845, without invasion, &c., by 
which plaintiff sustained damage $6,000; 3rd, that plaintiff had made no other insurance; 4th, 
that the building was not used for any other purpose than that of a tobacco factory; 5th, that 
upon the happening of the said loss by fire, the plaintiff forthwith caused notice in writing of said 
loss to be given to the defendants; aud, 6th, that afterwards, on the 5th April, 1845, at the office 
of A. Carr, J. P., the defendants appeared, by their attorney, and the plaintiff also appeared, to 
make proofs of the loss of said goods, chattels and property so insured, and the plaintiff then and 
there, before said justice, did deliver as particular an account of his loss and damage by reason 
of said fire as the nature of the case would admit; which said account was then and there signed 
by the plaintiff, aud the plaintiff accompanied the said account of loss with his oath declaring the 
said account to be true and just, and showing that there was no other insurance on the said goods 
in the policy mentioned and insured thereby, and showing the value of the property insured, and 
in what manner the building containing the property insured was occupied—who were the occu- 
pants of said building, and where and how the fire originated, as far as the said plaintiff knew or be- 

lieved; that the account and proofs were further established by the oaths of witnesses, and the 
said proofs, in presence of said attorney of said defendants, were reduced to writing in substance, 
and on the day and year aforesaid, at the place aforesaid, the said account of Joss aud the said 
proofs were delivered to the said defendants. 7th, that afterwards, to-wit, on the 16th day of 
August, 1845, he (the plaintiff) did cause to be produced and delivered to the defendants, a certi- 
ficate, under the hand and seal of A. Carr, a magistrate, whose office was, at the time of said loss 
by fire, most contiguous to the place of said fire, and who was not concerned in said loss, stating 
that on the 5th April, 1845, he had heard the proofs of the loss of said goods and property in the plain- 
tiff’s tobacco factory, by fire, on the 1st April, 1845; that he had examined the circumstances at- 
tending the fire and loss alleged, to-wit: the loss of said goods and property in the said tobacco 
factory, which were insured in the said St. Louis Insurance Company, for six thousand dollars, 
by policy dated 25th November, 1844, to which he referred; that he was acquainted with the cir- 
cumstances and character of the plaintiff, the insured, and that he verily believed that the plain- 
tiff, without fraud or evil practice, sustained loss and damage on the said goods and property in- 
sured, and specified in the said policy, to the amount of $6,0C0. 8th, that more than sixty days 
after notice and proof of said loss and damage, and the delivery of the said certificate, he did de- 
mand and,claim of the defendants, the amount of the loss, and although the plaintiff had perform- 
ed all things, &c., generally, the defendant did not pay, but refused, &c. 

The second count is on the same policy, with the same averments, in substance, as the first,— 
The defendant filed twenty-four pleas, all of which, except the 8th, 9th, 17th, 18th, 23rd and 24th, 
are to both counts. The 8th, 17th and 23rd are to the first count, and the 9th, 18th and 24th to 
the second count. The plaintiff demurred to the 17th, 18th, 20th, 21st, 23rd and 24th pleas; the 
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demurrer was overruled as to the 17th and 18th pleas, and sustained as to the residue. The Ist, 
2nd, 3rd, 5th, 7th, 8th, 9th, 10th, 11th, 19th and 22nd are denialss of the averments in the decla- 
ration, in their onder, to which the plaintiff formally joined issue and replied specially to each of 
4th, 6th, 12th to 18th pleas, inclusive. 

The first plea is non est factum; the second and third deny the interest of the plaintiff in the 
property at the time of the loss; the fifth denies the loss as alleged; the seventh traverses in de- 
tail the averment of a compliance with the 9th condition of the policy; the 8th denies that plain- 
tiff did deliver a particular account of his loss, &c., as the aature of the case would admit of, and 
accompany the same with his oath or affirmation showing whether any and what other insurances 
had been made on the property, in manner and form as in the first count alleged; the ninth is to 
the second count, in the same words as the 8th plea; the 10th denies that the plaintiff caused to be 
delivered to the defendant the certificate of Archibald Carr, to the effect and in the manner and 
form alleged; the 11th denies that the plaintiff delivered to the defendant an account, on oath or 
affirmation, showing how the fire originated, so far as he knew or believed, in manner and form, 
&c.; the 19th denies the payment of premium, and the 22nd denies that the plaintiff did forth- 
with give notice of the loss, as averred. 

The 4th plea alleges that the property mentioned in the policy was described by the plaintiff 
otherwise than the same really were, so that the same was insured at a lower premium than it 
ought to have been. 

The 6th plea alleges that at the time of the loss, the buildings, in which the property insured 
was, were occupied in such way as to render the risk more hazardous than they were at the time 
of insurance. 

The 12th plea alleges thatin the claims made by the plaintiff, there was fraud within the true in- 
tent and meaning of the 9th and 10th conditions of the policy—that is to say, in taking the quan- 
tity, nature and value of the property, &c. 

The 13th alleges that in the oaths and affidavits and each of them made by the plaintiff in sup- 
port of the claim for loss, &c., there was false swearing, within the meaning of the 9th and 10th 
conditions of the policy, in this, that he swore that the affidavit showed when and how the said 
fire originated, as far as the said plaintiff knew or believed, whereas the said affiidavit did not 
show truly how said fire originated, as far as the plaintiff knew or believed. 

The 14th avers the loss to have been occasioned by the careless negligence and improper con- 
duct of the plaintiff. 

The 15th charges that the fires were intentionally and fraudulently kindled, lit, &c., by the plaintiff. 

The 16th charges that the fires were caused to be kindled, &e., by the plaintiff. 

The 17th avers that when the building was burned, the tobacco was not in the building, as 
alleged inthe first count. The 18th is the same to the second count. 

The 20th plea alleges that the plaintiff did, since the making of the policy, and during the con- 
tinudnce thereof, appropriate, apply and use the building specified for the purpose of carrying on 
and exercising trade and business other than the business or vocation of a tobacco manufactory. 

The 21st states that, after the making the policy and during the continuance thereof, the plain- 
tiff did use the said buildings and premises in the policy mentioned for the purpose of storing 
therein goods, chattels and merchandize not of the kind and description insured. 

The 23rd is to the first count, and states, that although the loss in that count mentioned happen- 
ed on the first of April, yet the plaintiff did not give notice thereof until the 5th April, 1845, al- 
though the office of the defendant was in the city of St. Louis, and the defendant might have 
given the notice at any time. 

The 24th plea is the same to the second count. 

The replications traverse the averments in the 4th, 6th, 14th, 15th and 16th pleas. 

The replication to the 12th plea is, that the plaintiff did, as soon as possible after the loss, give 
to the defendant as particular an account of the said Joss and damage as the nature of the case 
would admit, as alleged in the declaration, and that there was no fraud within the meaning of the 
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9th and 10th condition, in the claim made for said loss or damage, nor was there any fraud in 
taking the quantity, nature or value of the said goods, in manner ani form, &c. 

To the 14th plea, the replication is, that in the oaths and affidavits, &c., in support of the claims, 
there was not false swearing, nor did the plaintiff, in swearing where and how the said fire origi- 
nated, as far as he knew and believed, swear falsely, and the said oath and affidavit showed truly 
how said fire originated, so far as said plaintiff knew and believed. 

The replications to the 17th and 18th pleas aver that the tobacco alleged to have been burnt up, 
was, at the time of the execution of the policy, contained in the building described therein. 

At the trial, the issues were found for the plaintiff and judgment rendered accordingly, from 
which this appeal is prosecuted. 

Af the trial, the plaintiff read in evidence the policy of insurance as set forth in the policy> 
with the conditions therein referred to. 2nd. A notice signed by the plaintiff, bearing date the 
5th of April, 1845, addressed to George K. McGunnegle, President of the St. Louis Insurance 
Company, notifying him that a certain store house, lately eccupied by Robert Kyle, containing a 
stock of tobacco, presses, furniture, &c., situate, &c., was consumed by fire on the morning of the 
first instant, which building was insured at the office of the St. Louis Insurance Company, as per 
policy No. 1529, and dated 25th November, 1844, and that depositions are now being taken before 
Archibald Carr, Esq.; at his office, St. Louis township. 3rd. The application of the plaintiff for 
insurance, dated 25th November, 1844. 4th The survey of the premises, of same date. 5th- 
Proofs of loss relied on as a compliance with the 9th condition of the policy, as follows: 


State of Missouri, is Fics 
County of St. Louis, §“"* Be it remembered, that on this fifth day of April, eighteen hundred 


and forty-five, before the undersigned, Archibald Carr, a justice of the peace within and for the 
county aforesaid, came Robert Kyle, who being by me duly sworn, on his oath deposeth and saith, 
that on the first day of April, eighteen hundred and forty-five, about the hour of four o’clock in 
the morning, the two story stone building north of Biddle street and near Roy’s Tower in the city 
of St. Louis, Missouri, containing the following stock of tobacco and fixtures, viz:— 


200 boxes fine manufactured tobacco, at $25 per box, - - = = $5,000 60 
85 do. do. do. $20 « \e-.-? ti ae 1,700 00 
64 do. do. do. $100 « © ite te eye 640 00 

Cut chewing tobacco, - -*© + - - + = = = = 200 00 

Cut smoking tobacco, - - - - ee - - en's 650 00 

4 wooden presses, screwsand fixtures, .- - - - - = = 800 00 

2 hogsheads manufacturing tobacco, ge ee SR, ee See 110 00 

Cut andshort tobaccoand stems, - - - - = -- = = 250 00 

4 patent iron presses, screws and fixtures, - - - = - 900 00 

1 cutting machine and fixtures, er ee ee ee ee 350 00 

Paper and papering fixtures, ee ae a ae eee eee 75 00 

Patent balances, iron clamps and flatteners, - - - - = = 240 00 

Shed and fixtures, a ee es ee Te. ae, oe ee 250 00 

Household furniture, ig i ity A ia tae. am 300 00 


Were consumed—and this deponent says that it is not in his power to give a more particular 
description, for the reason that all of his books and accounts were consumed in the. building afore- 
said, and that the foregoing} list of goods, and the value thereof, is true and correct—and thedepo- 
nent further says, that there was no other insurance on said goods than that which was effected at, 
office of the St. Louis Insurance Companys that he, the said deponent, was the sole occupant of 
the said buildingythat it was used as a tobacco factory only; that the said building was set on fire 
by some person or persons unknown to this deponent, in the wing of the west side of the said 
building, to the best of his knowledge and belief. ‘The persons in the habit of sleeping in the 
said building, were Robert McLarin and Thomas Day, (white men,) and Jack, Moses, Ben, Polly, 
Priscilla, and three or four children, (negroes;) that there was no cooking done in the said build- 
ing; that said building was heated by a wood fire, made in a fire-place; the white men aforesaid 
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were in the habit of sleeping in the west wing of said building, where the fire first took effect; and 
further deponent saith not. Rosert Kyte. 

Sworn to and subscribed before me, this fifth day of April, 1845. ; 

ARCHIBALD Carr, Justice of the Peace. 

Annexed to the document, are the affidavits of Robert McLarin and Thomas Day. Both state 
some of the circumstances of the fire. McLarin swears that the goods enumerated by Mr. Kyle 
were all in the house when it first took fire; that the value attached is correct; that the goods were 
all consumed or damaged so as to render them of little or no value. He then refers to a list of 
articles saved in a damaged state. 

The plaintiff also read in evidence a letter signed by him, dated June 5th, 1845, addressed to 
the Board of the President and Directors of the St. Louis Insurance Company, stating that on 
the fifth April, he had furnished proof of the loss of his stock of tobacco, and demanding pay- 
ment—also a copy of the record of the proceedings of the board of directors, by which it ap- 
pears that the board, on the 5th May, by resolution, approved the action of the President in em- 
ploying counsel to attend to the interest of the company in the charge made before justice Mc- 
Ki against Robert Kyle for arson. On the 5th June, the letter of the plaintiff of that date 
being before the board, it was resolved that the President be requested and directed fo inform 
Robert Kyle that this company does not consider itself liable for said claim. The President ac- 
cordingly informed the plaintiff, by letter of the same day, of the resolution of the board. 

The plaintiff read in evidence two certificates of Archibald Carr, one dated the 5th of April, 
and the other the 15th Angust, 1845. The first does not, the second does, correspond with the 
averments in the declaration. 

The President of the St. Louis Insurance Company was examined as a witness—producec the 
same papers herein before mentioned, (except the policy and notice of loss.) He stated that on 
the evening of the 5th April, Mr. Kyle delivered to hima notice, which he, witness, supposed 
was a notice to take depositions; he handed the notice to Mr. Crockett, and requested him to at- 
tend to it, and had not seen it since. That he, witness, did nct refuse to receive the notice or 
proofs from Mr. Kyle, nor tell him that the notice was not sufficient—did not think that he made 
any objection to the proofs of loss taken before justice Carr. When Mr. Kyle came to the office 
on the evening of the 5th with the notice, he, witness, complained of delay, and the plaintiff apol- 
ogized; that witness had gone to the fire on the day the premises were burnt, with two Directors 
of the Insurance Company and a tobacco inspector, and examined the loss, and told servants of 
plaintiff to save some tobacco got out of the fire. 

It appears from the evidence of justice Carr, that the plaintiff commenced taking his proofs on 
Friday, the fourth of April; that the affidavits or statements were written out and the oaths ac- 
ministered afterwards. The course adopted was to interrogate the witnesses and collect the sub- 
stance of their answers, to be embodied in an affidavit; that the affidavits were partly written out 
on Friday and finished the next day in the evening when Mr Briggs, a partner of Mr Crockett, 
appeared at the office. 

It wes proved that on the night of the 26th March, 1845, there was an attempt to burn the build- 
ing, by setting fire at four or five different places in the attic story. . Another attempt was made 
in like manner to fire the house on the night of the 31st of the same month, about midnight, which 
was discovered and arrested by extinguishing the fire, at several places; but afterwards, at about 
two o’clock, A. M., ist April, it was discovered that fire had been set near the north-west corner 
of the building, which had advanced so far that it could not be arrested, and the building was con- 
sumed. Very little property was saved, and the greater part of that in a damaged state. 

Robert McLaren, the principal witness for the plaintiff, testified that, a day or two before the 
fire, he counted the boxes of manufactured tobacco and other property in the house—and, accord- 
ing to his statement, every article mentioned in the account signed and sworn to by the plaintiff, 
was then in the building. He also testified to the value of the tobacco of different kinds, as stated 
in that account, and that the presses and cutting machine cost the sums stated by Kyle as tie 
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value, as appeared by bills shown to him by Kyle—but he neither stated the value, nor gave such 
description of the otber articles, as to enable the jury to ascertain the value. 

Thomas Day, the only other white man in the building, was examined by the defendant—he 
testified to the circumstances attending the discovery and extinguishment of the fire on the 26th 
March and the first on the night of the 31st March—as also the dis«overy of the fire which con - 
sumed the building. The two witnesses corroborated eachother in their statements, except in 
unimportant details, in all respects, except those which related to the discovery of the person by 
whom the fires were set the first time on the night of the 31st March. Day, according to the tes- 
timony of both witnesses, on the alarm being given, jumped up, seized his gun and without. put- 
ting on his clothes, ran out to the back porch of the building, while McLaren remained in the 
room to put on his clothes and make a light. Day, states, that while he was at or near the door, 
he discovered a person endeavoring to escape, within a few feet of him; that he snapped his gun 
at him twice, without knowing who it was, but at the instant of snapping a second time, the light 
of a candle, lit by McLaren, reflecting on the door at which he stood, he discovered the person 
to be the plaintiff. He testified to conversations held with McLaren afterwards about the discov- 
ery—and in this he is contradicted by McLaren. 4 

Other evidence was given teading to show that the plaintiff was at his residence, at the time he 
was stated by Day to have been seen by him. Circumstances were also testified to tending to im- 
peach the credit of Day, an! others tending to support it. The evidence of McLaren was also 
impeached by facts and circu:nstances proved at the trial. A great number of witnesses were 
examined who testified to facts tending to prove that there could not have been in the building 
at the time of the fire more than a third of the quantity of manufactured tobacco testified to by 
Kyle. Several of these were at the fire and looked into the basement of the building where the 
tobacco was stated to be storeJ, and express the beiief that there was less than half the number 
of boxes stated in the account of Kyle; others, and a very large number, both tobacconists and 
others, who had witnessed the burning of buildings containing manufactured tobacco, where the 
fire was greatly more intense than, at the building in question, testified to facts tending to prove 
that manufactured tobacco in boxes, could not have been entirely consumed by the fire; they ex- 
pressed their opinion founded on expegience, that the tobacco would not have been burned more than 
one or two inches into the mass, and that the remains of each box would be got out in one mass, 
except where it had been broken by falling timbers or other external force. It appeared that 
what remained after the fire, did not exceed in quantity what would be in the opinion of the wit- 
nesses the remains of from seventy-five to @ hundred boxes. Not one of the witnesses who saw 
the remaims of the tobacco at the fire in question, thought it possible, that there could have been 
more than one hundred and fifty boxes of manufactured tobacco in the building. 

One witness on the part of the plaintiff testified that at a late fire, where a building occupid by 
him was burned, he was of opinion that some manufactured tobacco in boxes had been entirely 
consumed. He supposed from what he heard from a clerk of his, that there were 100 boxes in 
the building, and the remains would not weigh more than thirty. At the same time he showed, 
on cross-examination, that there could not have been sixty boxes in the building—and how mucli 
had been carried away'before he saw the remains he could not tell. What he saw, was what 
remained some ten days after the fire. 

Other witnesses were examined touching the value of the presses, hoth wooden and iron, the 
cutting machine, shed, &c., and their testimony showed that the several articles could not be 
worth, when new, more than one half the amount sworn to by the plaintiff. 

It was proved by McLaren that the plaintiff kept his books at his dwelling, and the only book 
of any sortkept at the factory, was kept by McLaren himself, and that was a sort of miscellaneous 
blotter, in wheh, however, but few entries were made, and those having no relation to the pur- 
chase or sale of tobacco, and furnishing no means by which the sto :k on hand could be ascertain- 
ed, nor even an entry affording any information which could be of service in ascertaining the loss 
or damage, or what articles were on hand before the fire. 
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This summary of the evidence is all that is deemed material to be statec; it shows that there 
was evidence on the various issues, the weight and credibility of that evidence were for the con- 
sideration of the jury. ; 

Aftes the close of the evidence, the court gave tu the jury the following nine instructions : 

1. The condition annexed to the policy requiring notice of loss to be given forthwith, only 
requires such notice to be given with due and reasonable diligence under all the circumstances of 
the case. 

2. If the jury believe from the evidence, that at the time the plaintiff gave notice of his loss un- 
der the policy read in evidence, the St. Louis Insurance Company made no objection to receiving 
it, or did not object because the same was not given in time, and if said company, after the notice 
was given, employed counsel, to attend and who did attend tothe taking the proof of the loss in 
question—if these facts appear from the evidence, they amount to a waiver on the part of the In- 
surance Company of any objection or defect in said notice, or as to the time it was given, if any 
such objection or defect existed. 

3. The condition of the policy requiring the notice and proofs of loss, are to be construed 
strietlpragainst the St. Lou:s Insurance Company, in this action, and if the jury believe from she 
evidence that the said company made 1o objection to the notice or proofs of lose, but retused to 
pay the loss on other and different grounds, the jury is authorized to find that such objections were 
waived. 

4. If the Insurance Company intended to rely on any defect in the proofs of Joss, they should 
have apprized the plaintif that the proofs were defective, so as to give him an opportunity to sup- 
ply the defect before it was too late; and if the jury believe frem the evidence that they neglected 
or omitted to apprize the plaintiff that his proofs of loss were defective, their silence is to be 
considered as a waiver of any defect in the proofs. 

5. By the term “false swearing,” as used in the conditions of the policy, is meant an attempt to 
defraud the company by swearing-intentionally and with bad motives, to the existence of property 
which the insured had never lost, or by greatly overcharging the property which had been de- 
stroyed, or by not acknowledging that which had been saved, or the statement of any material 
and substantive facts, or the omission to state material facts jn the knowledge of the assured with 
intent to defraud or mislead the assurers. 

6. Mistakes in the description of articles destroyed, if not intentional or designed to mislead 
or defraud the other party are not material, and do not make out the charge of false swearing or 

fraud. ’ 

7 As to the estimates of the value of the articles mentioned in the plaint ff’s proofs of loss, the 
rule oflaw is, that the over valuation (in order to ground a defence to the recovery on the policy 
and defeat the plaintiff’s’ action,) must be made by the plaintiff fraudulently and with a design, 
to deceive the defendants—an over estimate of some articles, if made innocently and mistakenly, 
without fraudulent intent, is no bar to the plaintiff’s recovery of the actual !oss which he sustained 
by the fire. 

8. Under the issues joined on the 15th and 16th pleas, the jury must be satisfied beyond all 
reasonable doubt that the plaintiff set fire or caused the same to be set, to the building and, proper- 
ty destroyed, before they can find those issues for the defendant, and unless the jury believe from 
the evidence that the plaintiffdid set fire or cause fire to be set to the building and property des- 
troyed, they must find the issues under the 15th and 16th pleas for the plaintiff. 

9. If the finding of the jury should be for the plaintiff, the measure of damages is the value of 
the property destroyed, not exceeding $6,000, with interest at the rate of 6 per eent. from the time 
payment was demanded after the lapse of sixty days after the loss. 

Exceptions were taken to these instructions, and each of them by the defendant. 

The defendant asked sixteen instructions. The court gave the third, fifth, ninth and fourteenth, 
which are as follows : 

3. Unless the plaintiff did before the commencement of this suit, deliver to the defendant a par- 
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ticular account of the articles lost or damaged by the alleged fire, signed with his own hand, ac- 
companied by his oath or affirmation declaring the said account to be true and just, showing also 
whether any and what other insurances had been made on the same property, what was the whole 
value of tfie subject insured, in what general manner (as to trade, manufacture, merchandize or 
otherwise,) the buildings containing the subject insured and the several parts thereof were occu- 
pied at the time of the alleged loss,.and who were the occupants of said building, and when and 
how the fire originated, the jury ought to find for the defendant the issues on the 8th and 9th pleas. 

5. In determining the question, whether the account and statement given in the evidence is a 
compliance with the conditions of the policy, the jury is to consider only the account and state- 
ment sworn to by the plaintiff, and no defects therein can be supplied by the affidavits of Robert 
McClaren and Thomas Day—the said affidavits are not, nor is either of them, evidecne of any fact 
therein stated. 

9. The affidavits of McLaren and Day taken before Justice Carr—the testimony of the same wit- 
nesses and of Ezekiel Day, taken before Justice McKinney, are not, nor is either of them evidence 
in this case of any fact tnerein stated, and they are excluded from the consideration of thé jury, 
for every purpose except that of deciding on the credibility of the persons respectively by whom 
they were made. 

14. If the jury find from the evidence, that at the time of making the affidavit by the plaintiff 
and read in evidence, he knew by whom said building was set on fire, then he was guilty of false 
swearing within the meaning of the 10th condition of the policy. 

It appears from the bill of exceptions that the 10th, 13th and 15th instructions asked by the de- 
fendant were given with modifications by the court—but it does not appear whether the alterations 
were of a formal or substantial character. The instructions as copied on the record, are as fol- 
lows: 

10. Unless the jury find from the evidence, that the account and statement sworn to, and given 
in evidence by the plaintiff, exhibits a particular account of the articles lost or destroyed by the 
alleged fire, and also shows what was the whole value of the subject insured, or that the plaintiff 
had it not in his power to give a more particular account of said property, the issues on the 8th 
and 9th pleas ought to be found for the defendant. . 

13. If the jury find from the evidence that the plaintiff in the affidavit sworn to and read in evi- 
dence, did not state truly as far as he knew at the time of making said affidavit, when and how 
said fire originated, then he was guilty of false swearing within the meaning of the 10th condi- 
tion of the policy. 

15. If the plaintiff has wilfully and uutruly stated any fact in the account and statement exhib- 
ited by him, or has been guilty of any misrepresentation or concealment with intent to deceive or 
defraud the defendant touching the number, quality, quantity or value of the articles lost or des- 
troyed by the alleged fire, or in the building at the time it was consumed, or the loss of his books 
or any other matter required to be shown by the 9th condition of the policy, he is guilty of fraud 
within the meaning of the 10th condition of the policy. 

The remaining instructions were refused as prayed, and exceptions were taken to the refusal of 
those numbered 1, 2,4,6,7,8,11,12 They are as follows: 

1. Unless the jury find from the evidence, that the plaintiff did as soon as practicable after the 
alleged loss, give notice in writing thereof to the defendants, then he has not complied with the 9th 
condition of the policy and the issues on the 7th and 22d pleas ought to be found for the de- 
tendant. 

2. If the jury find from the evidence that the plaintiff was at the time of the alleged loss in the 
city of St. Louis and an inhabitant thereof, and had knowledge of said loss early in the morning 
the ist of April, 1845, that the defendants then and ever since kept their office and place of business 
in said city that the same was open for the transaction of business-each day—that no notice in wri- 
ting of said loss was offered or delivered to the defendants, nor to any oftheir officers or agents unti) 
the evening of the 5th of April, 1845, then the jury ought tofind for the defendant on the issues 
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joined on the 7th and 22ad pleas of the defendant, unless the jury find that the plaintiff was 
prevented from delivering said notice at an earlier time without fault or negligence on his part. 

4. If the jury find that the paper given in evidence as signed and sworn to by the plaintiff, does 
not exhibit both a particular account of tne articles lost or damaged, and what was the whole val- 
ue of the subject insured, it is nota compliance witn the 9th condition of the policy, and the issues 
joined on the 8th and 9th pleas ought to be found for the defendant. 

6. The accoufit and statements of the plaintiff read in evidence, although sworn to by him and 
delivered to the defendants is not a compliance with the $th condition of the policy, and the is- 
sues on the Sth and 9th pleas ought to be found for the defendant. 

7. If the jury find that the account aud stateinent sworn to by the plaintiffand exhibited in evi- 
dence, does not contain as particular an acconnt of the articles lost or damaged by the alleged fire, 
as the nature of the case admitted, and also what was the whole value of the subject insured, the 
jssues on the 8th and 9th pleas ought to be found for the defendant. 

8. It devolves on the plaintiff to prove that the account sworn to and given in evidence by him 
is as particular an account of the articles lost or damaged by the alleged fire as the nature of the 
case would admit,—that the articles mentionedin said account were contained in the building de:cri- 
bed at the time of the alleged fire,—that ali of his books and accounts were consumed in said building 
—that the list of goods in said account and the value thereof is true and correct—that the plain- 
tiff was the sole occupant of said building and that it was used as a tobacco factory only at the time 
of said alleged loss, and the affidavits of Robert McLaren and Thomas Day are not evidence of 
any of said facts so to be proved. 

11. Unless the jury find from the evidence that the account’ and affidavit sworn to and givenin 
evidence by the plaintiff, exhibits a true account of the articles lost or damaged by the fire and the 
value thereof, or that he could not furnish a more correct account, and had gooil reason to believe 
that the said account was correct, then the jury ought further to find the plaintiff guilty of false 
swearing within the meaning of the 10th condition of the policy. 

12. Unless the jury find from the evidence that all the books and accounts of the plaintiff were 
consumed by the alleged fire, or that the plaintiff had good reason to believe that said books and ac- 

counts were so consumed, they ought to find that the plaintiff is guilty of false swearing. 

After verdict and in due time, the defendant moved for a new trial, assigning as reasons, that the 
verdict was contrary to law, contrary to evidence—that the court misdirected the jury and refused 
to give proper instructions. This motion was overruled and exceptions taken. 


Geyer, for 4ppellant. 


1. The proposals and conditions attached to the policy form a part of the contract, ard have 
the sameeffect as if contained in the body of the instrument. They are conditions precedent, 
which mnst be complied with by the insured, at his peril; his right to indemnity in case of loss 
depends upon a due compliance with those conditions. Duncan vs. Fire Ins. Co., 6 Wend.. 
488; Ellis on Ins., (2nd. Law Lib.,p. 12.) A condition not complied with, defeats the policy, 
whether it be material to the risk or not, and whether the non-compliance be with or without the 
act or privity of the assured. 1 Phil. Ins., 410; Jefferson Ins Co., vs. Cofheal,7 Wend., 72; 
Fowler vs. Etna Ins. Co., ib,. 270; Harris vs. Ohio Ins. Co.,5 Ham., Ohio R., 466; Levy vs. 
Bailey, 7 Bing., 349; Worsly vs. Wood,7 J. R., 710; 2d Greenlief’s Ev., sec. 406. The stipula- 
tion that the insured shal], upon any loss, forthwith deliver an account thereof, and procure a cer- 
tificate, &c., is a condition precedent, the performance cf which must be particularly alleged and 
strictly proved. 2d Greenleaf’s Ev., sec. 406; Marshall on Ins., 807, 811; Worsiey vs. Wood, 7 
J. R.,710;3 Kent’s Com., 372, 375. As the knowledge of all the facts necessary rest with the 
assured, he is bound to furnish a true statement, upon which he is to stand or fal!. Ellis on Ins. 
14, and cases there cited. 
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It is coneeded that there may be in this, as in other cases, an excuse for non compliance with a 
condition precedent, but where matter of excuse is intended to be relied on, it must be averred, 
and proved as alleged; in other words the plaintiff must aver either a compliance, or allege a 
sufficient excuse for non compliance, and in either case the evidence must be aecording tothe 
allegation. Starkie’s Ev.,52; Ughead’s case, 7 Coke, 10, a; 1T.R., 690. An allegation of actual 
perfora ance is not satisfied by evidence of a discarge or excuse for non performance by act or 
omission of the defendant. Heard vs. Wadham, 1 Ea., 619; Jones vs. Burkley, Doug., 659; Raum 
vs. Johnson, 1 Ea., 203;3 T. R., 590; Smith vs. Brown, 3 Blackf., 22; Phillips vs. Rose, 3 Johns., 
392; Harris vs. Marble, 3 T. R., 307; 1 Chitty’s Plead., 280; 2 Greeleaf’s Ev., sec. 235; Heard vs. 
Wadham, 1 East., 619. 

II. The first instruction given by the court belowto the jury, is not justified by the issue 
nor by the terms of the contract between the parties. The contract imposes upoy the insured the 
obligation, in case of loss, forthwith to give notice thereof in writing to the insurers. Tho decla- 
ration avers performance in the very words of the contract, which being traversed, must be proved: 
See the cases above cited. If the plaintiff intended to rely upon any facts as an excuse for non- 
compliance, those facts ought to have been stated in a form to enable the court to determine upon 
their sufficiency, and to admit of a traverse by the defendant—and even if it be agreed that 
due and reasonable diligence in giving notice, would amount to a compliance, it was error to refer 
to the jury not only to determine what circumstances were proved, but their sufficiency. 

III. Tne pleadings in this case, did not admit of the enquiry whether there had or had not been 
a waiver by the insurers, of compliance with the 9th condition of the policy. The plaintiff did 
not allege the existence of any facts to excuse eompliance; the defendant therefore had no oppor- 
tunity to put these facts in issue. On the contrary, the plaintiff averred a strict performance, 
which being traversed, he was bound to prove it. Besides, if it was allowed to the plaintiff under 
the issue, to prove matter in excuse of non performance, the facts stated in the instructions, if 
proved, would not establish a waiver, as supposed. Neither the silerce of the defendant when the 
notice was delivered, the employment of counsel to attend the examination of witnesses, nor the 
neglect to assist the insurer by their counsel, amounts toa waiver of the 9th condition of the 
policy. A waiver requires some distinct affirmative act; mere silence is not waiver. Platte on 
Covenants, 128; Columbian Ins. Co. vs Lawrence, 2 Peters, 53. 

IV. The instructions given on the prayer of the defendant below, do not correct the errors of 
those previously given. It was the duty of the court to have withdrawn the erroneous instruc- 
tions. Jones vs. Talbot, 4 Mo. R., 299; Hickman vs. Griffin, 6 Mo. R., 37. 

V. It was the duty of the court to decide whether the document given in evidence was a com- 
plianee with the 9th condition of the policy or not—and as that document does not exhibit a 
particular account of the articles lost or damaged, and the whole value of the subject insured, nor 
assume to do so, the 6th instruction prayed by the defendant, ought to have been given. Or if 
that document did contain what the 9th condition required, it was for the jury to determine upon 
the facts before them, whether in truth it was what it purportod to be, andso the 4th, 7th, 
11th and 12th instructions were improperly refused. 

VIL The 8th instruction ought to hav beeen given, as prayed by the defendant, beeause, by the 
pleas, all the facts mentioned in that instruction are denied in detail, and the affidavits appended 
being no evidence of the facts on the issues, they remained to be proved by the plaintiff. 

VII. The condition of the policy requires that the aceount and statement to be exhibited by the 
insured shall be accompanied by an affidavit of the insured declaring the same to be true and just. 
It follows, that the account to be rendered should be correct as well as particular. It is no com- 
pliance with the condition to furnish an account however particular, ifitbe not correct. The 10th 
and 11th instructions prayed for by the defendant ought therefore to have been given. 

VII. The plaintiffhaving sworn that it was not in his power ‘to givea more particular descrip- 
tion of the articles lost, for the reason that all his books and aecounts were consumed in the buil- 
ding aforesaid, was undoubtedly guilty of false swearing within the meaning of the policy, if in 
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fact his books and accounts were not consumed, and he had no reason to believe that they were. 
If swearing to a falsehood, where there exists no reason to believe it true, is not false swearing, 
as the Cirtcuit Court assumed by referring to the 12ih insttuction—it will be difficult to imagine a 
case of false swearing. 

IX. The condition of the policy required the insured to take an oath when and how the fire 
originated, as far as he knew or believed. In the affidavit, it is stated by the plaintiff below, that 
the building was set on fire by some person or persons unknown to him. If this is to be regarded 
as a compliance with the condition, then it is important to enquire, whether this was stated truly 
as far as he knew or believed, and the 13th instruction asked, proposed to put that enquiry before 
the jury, which the court erroneously refused to do. 

X. Fraud is the allegation of a falsehood or the suppression of a truth; therefore any false state- 
ment, misrepresentation or concealment with intent to deceive the underwriters touehing the num- 
ber, quality or value of the articles lost or destroyed, or any other matter required to be stated, 
is fraud, and if sworn to, false sweraing, within the meaning of the 10th condition of the policy; 
and therefore, the 15th instruction ought to have been given as prayed. 

XI. By the terms of the policy, the loss or damage, if any, was to be according to the true and 
actual value of the property at the time it should happen, and to be paid within sixty days after 
due notice and proof thereof in conformity with the conditions annexed. Interest was not charg- 
able until 60 days after the notice duly given and proof made, according to the 9th and 10th condi- 
tions—and did not commence from the time payment was demanded after the lapse of sixty days 
after the loss—and the jury were directed to charge the insurers. 

XII. A new trial ought to be awarded on the merits, and because of the misdirection on the 
former trial. 


Eacer & Hitt, for ppellee. 


I. The court ruled correctly on the question as to notice and proofs of loss, and the service of 
it on the 5th April, four days after the fire, because : 

ist. The President and two Directors went to the fire and examined the loss, and ordered plain- 
tiff’s servants to save the goods. See Roumage vs. Mich. Fire Ins. Co., 1 Green’s R., 110. 

2nd. On service of the notice, the Insurance Company acted on it by employing an attorney 
to attend to the taking of the proofs under the notice, and received the proofs thus taken without 
any objections, and refused to pay the loss on other grounds than objections to the proofs of loss. 
Norton vs. Rens & Sav. Ins. Co., 7 Cow., 647; Etna Ins. Co. vs. Taylor, 16 Wend., 401; Lawrence 
vs. Ocean Ins. Co., 11 Johns. R., 260; Vos vs. Robinson, 9 Johns., 192; Ocean‘ Ins. Co. vs. Francis, 
1 Wend., 64; Curry vs. Com. Ins. Co., 10 Pick., 536; Inman vs. West. Ins. Co., 12 Wend., 452. 

3d. The acts of the Insurance Company are evidence of performance by plaintiff of the eondi- 
tion requiring the proofs of loss and notice. McMaster & Bruce vs. West. Mut. Ins. Co., 25 
Wend., 379; Lawrence vs. Ocean Ins. Co., 11 Johns., 260; 9 Johns., 192; Columbian Ins. Co. vs. 
Lawrence, 10 Peters; McLaughlin vs. Wash. Co. Mut. Ins. Co., 23 Wend., 527; 7 Cow., 645; 
Palmer vs. Warren Ins. Co., 1 Story’s C. C. R., 360; Hammond on Fire Ins., 107; Catlin vs. 
Spring. Ins. Co., 1 Sumner, 437; Martin vs. Fishing Ins. Co., 20 Pick., 389. 

4th. Conditions in polieies of insurance which impose burdens on other parties, will be con- 
strued strictly against the Insurance Company. 1 Story C. C. R., 360; 1 Sumner, 437, by Justice 
Story. 

ot Acts of the President bind the corporation. Ang. & Ames on Cor., 265; 4 Cow., 645; 4 
Hill, 160. 

IL. The court ruled correctly on the question of false swearing. The 5th instruction of the 
court covers the whole subject and no man can imagine a case of false swearing not covered by 
it. See Ham on Ins., 15; Ellis on Ins., 14; Moadinger vs. Mich. Fire Ins. Co., 2 Hall’s N. Y- 
Reps., 490, where the law is laid down in the very words of the instruction. 
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III. All the other instructions in the case are embraced in instructions given, or those refused 
and those given are left in such doubt from the record, that it does not appear how the court ruled. 
In such cases the judgment must be affirmed. 9 Mo. R., 441; ib., 823. 

IV. There are no material defects in the proofs of loss. 

V. If any of the instructions are erroneous, the defendants have sustained no injury from them, 
for the verdict was for the right party on the evidence and law of the case. 8 Mo. R., 337, 707; 
6 Mo. R., 301;7 Mo. R., 419; 8 Mo. R., 224. 


Napton, J., delivered the opinion of the Court. 


For the sake of convenience, I will consider the questions presented 
by the record under three principle heads; first, the sufficiency of the 
notice; second, the proofs of loss; and third, the instructions on the ques- 
tions of false swearing and the plaintiffs participation in the arson. 

1. The declaration averred that notice in writing was forthwith given 
to the Company, according to the stipulations in the 9th condition of the 
policy. The proof was, that the fire occurred on the first of April and 
the notice was given on the fifth. The first instruction of the Cout 
was, that the notice must be given with due and reasonable diligence 
under all the circumstances of the case. The acts required to be per- 
formed by the assured are well understood to be conditions precedent, 
without the performance of which, the plaintiff cannot recover. An 
averment of the performance is therefore necessary, and the proof must 
of course sustain the averment. What, then, is meant by the word 
forthwith, as used in the 9th condition of the printed proposals? It can- 
not mean, that no interval is to elapse between the time of the fire and 
the giving of the notice—nor can it mean that an unreasonable or un- 
necessary delay would be tolerated. The construction given to this term 
in Inman vs. Western F. I. Co. (12 Wendell, 452, ) appears to be a rea- 
sonable one, and differs in no respect material from the doctrine advan- 
ced in the first instruction. Forthwith means without unnecessary de- 
lay. The notice must be given with due diligence under the circumstan- 
ces of the case. The averment in the declaration, that notice was given 
forthwith, is therefore equivalant to an averment that the notice was giv- 
en with due diligence under the circumstances of the case, and it was 
only necessary that the proof should sustain the averment. There is no 
material difference between the instruction as given by the court and the 
first instruction asked by the defendant. They were both erroneous in 
leaving to the jury the question of due diligence, but had the issue been 
found under either or both of these instructions, this error would not have 
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been prejudical to the judgment, if the facts on the record would author- 
ize the finding. 

But the court did not leave the question in this position, but declared 
to the jury in the second instruction, that if the Company made no ob- 
jection to receiving the notice, or did not object to it because it was not 
given in time, and employed counsel to attend to the taking of the proofs 
of loss, these facts amounted to a waiver on the part of the Company of 
any objection to the notice, either as to its form, or the time it was given- 
This instruction, it is manifest, absolved the jury altogether from the ne- 
cessity of determining upon the question, as to the diligence of the plain- 
tiff. The first instruction was therefore rendered a mere abstraction,— 
for, if the Company received the notice and acted under it, the second 
instruction rendered unnecessary all enquiry into the diligence of the 
plaintiff in giving it. The court extended the doctrine of waiver, which 
has been applied to the sufficiency of the preliminary proofs, to the no- 
tice. There is no doubt abundance of authority to sustain the doctrine, . 
that formal defects in the proofs of the loss may be waived by the con- 
duct of the underwriters. The doctrine is reasonable in itself, and ne- 
cessary to protect the assured against mere technical obstructions to a 
recovery, in other respects just and proper. If the formal proofs of in- 
terest and loss are defective, it is but fair that the Company should ap- 
prize the assured of their objections. Such defects might be cured, if 
the party was apprized of them. It would therefore be a virtual decep- 
tion practised on the assured, if the underwriters should be permitted 
to receive these papers without objection, and after placing their objec - 
tions to paying the insurance upon other grounds, turn round at the trial, 
and attempt to avoid their liabilities by technical objections to the 
proofs furnished them. But the want of a timely notice is another mat- 
ter. Whether the Company are silent, or make objections, cannot alter 
the right of the parties. If the notice is too late, there is an end to the 
matter. The want of such a notice cannot be supplied. Of what avail 
would it be to the assured to be told that the notice was insufficient? 
that it was too late? How could the silence of the Insurance Company 
be construed as an admission that the notice was intime? It was not 
the duty of the Company to make any formal objection to the want of no- 
tice. It was made the duty of the assured to give the notice, and nei- 
ther silence on the part of the Company, or positive objections, would 
alter its character or sufficiency. 

In the case of McMasters & Bruce vs. the West. Ins. Co. (25 Wend.; 
379,) the Judge submitted to the jury two questions; first, whether there 
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had been an unreasonable delay in giving the notice; and second, whether 
the Insurance Company had by their acts waived the preliminary proof.— 
In that case, the fire occurred on the jirst of July and the notice was 
not given until the 13th; but it appeared that negotiations had been on 
foot between the two parties from the time of the fire. The question of 
delay was not confounded with the waiver of preliminary proofs. The 
jury passed upon both questions, and although the question of diligence 
was considered one of law, when the facts were found or agreed upon, 
yet the appellate court regarded the verdict of the jury under such in- 
structions as special, and proceeded to determine the case accordingly, 
I am not willing to say that the notice in this case was not in time. 
The delay was so incondsiderable that very slight circumstances would 
be sufficient to excuse it. Courts have uniformly given a liberal con- 
struction to these conditions in policies of insurance. It would be 
going too far to'say that a notice given in four days after the fire would, 
under any circumstances, constitute a notice forthwith, within the mean- 
ing of the 9th condition. There were, however, facts in evidence which 
might have satisfactorily accounted for the delay in this case. The 
plaintiff received an injury, either at the fire, about which. the present 
controversy has arisen, or some other fire happening at that time, and 
was confined for several days to his house. This circumstance alone 
might make the delay a reasonable one, and the fact that the Company 
acted under the notice, would be evidence that it had been productive of 
no inconvenience or injury to them. But the jury did not pass upon the 
facts, on this view of the case. The court told the jury that the silence 
or failure to object, was an absolute waiver of defects in the notice, both 
as to time and form. Upon this construction of the law, a failure to give 
notice for six months would not affect the rights of the assured, unless 
the underwriters should positively refuse to receive the notice or take 
some other unequivocal steps to indicate their determination to resist the 
payment on this ground. Such a doctrine would be in fact cmplying a 
new contract between the parties, from the mere inaction or silence of 
one party. i 
2. The third and fourth instructions, so far as they related to defects 
in the proofs of loss, were correct. Formal defects in the preliminary 
proof, which may be supplied, if objections are made by the underwriters 
in time, may well be regarded as waived, where the underwriter: put their 
refusal to pay distinctly on some other ground. Nor do I perceive any 
objection to such evidence on the ground that the pleadings involve a aif- 
ferent issue. Itis merely evidence of a performance. It is not the case 
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of a substitution of a new contract for the old one; it is not an excuse 
for non-performance, by the prevention or discharge of the defendants; 
but it is evidence of performance. The party for whose benefit the con- 
dition is inserted, is presumed to understand its import, and his accep- 
tance is the strongest evidence that the act agreed to be done has been 
done according to contract. 

In the numerous cases cited, in which this doctrine of waiver has 
been distinctly asserted, I do not discover that any objection has been 
suggested to the admissibility of such evidence on’account of the form 
of the pleadings and the character of the issues made. It is true, that 
the actions are usually assumpsit, and the cases tried on the general 
issue, but an averment of the performance of a condition precedent is 
as sesential in the action of assumpsit as in covenant. 

In the case of McMasters & Bruce vs. Westchester M.I. C., hereto- 
fore cited, the pleadings are not stated, but it is to be inferred, that the 
declaration was in the usual form, and the Judge left it with the jury to 
say, whether the acts of the underwriters had not waived any objections 
to defects in the preliminray proof. In the case of Etna Fire Ins. Co. vs. 
Tyler, (in the Court of Errors of N. York,) the Chancellor declared 
the law to be well settled, that defects in the proofs of loss might be waiv- 
ed by the silence of the underwriters, but suggested that the question 
of waiver had not been submitted to the jury. ‘The difficulty is,” he 
observed in the course of his remarks on the point, “‘that the question 
of waiver was not raised at the circuit, so as to give the underwriters an 
apportunity of showing that they had in fact insisted upon the want of a 
proper certificate as a necessary part of the preliminary proofs—the court 
having decided that the certificate produced was sufficient.” 

The objection of the Chancellor was, not to any defects in the decla- 
ration, excluding proof of waiver, but that the circuit Judge held the 
certificate sufficient, and never permitted the jury to pass upon the ques- 
tion of waiver. It is clearly inferrable, that, in his opinion, no averment 
of waiver in the declaration was necessary or would have been proper. 
In the case of Davis vs. N. H. Ins. Co., (7 Cow. R., 462,) the plaintiff 
averred a performance of the 9th condition of the policy, and the proof 
was that the President of the Company waived acompliance. The court 
held, that the President had no authority to do such an act. By the act 
of incorporation, the President had no such power, and no such power had 
been given by any bye-law. The company therefore were not consider- 
ed bound. It was admitted, however, that ifthe Board of Directors had 
dispensed with the condition, the corporation would have been bound.— 
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Now, it is obvious, that the investigation of the question of authority, 
was totally unnecessary, if, under the pleading, a waiver of any sort was 
inadmissible. The case of Martin vs. Fishing Ins. Co., 20 Pick., 389, is 
another case tending very strongly to show the opinion of the profession 
on this point. That was an action of assumpsit on a policy. No prelimi- 
nary proof was made, except an abandonment, which was not accep- 
ted, and a demand of payment of the loss, and a written agreement of 
reference, and the testimony of one of the plaintiff’s witnesses that the de- 
fendant had always resisted the right of recovery on account of the un- 
seaworthiness of the vessel. The Supreme Court said, “The court very 
properly left it to the jury to determine, whether the defendants had not 
waived their right to any further proof, or whether it was not evidence 
that they had such proof.” 

In these cases, the allegations in the declaration are not stated, but it 
is to be presumed, that if there had been any variation from the usual 
form, that fact would have appeared. The evidence of a waiver was uni- 
formly admitted under the general issue in assumpsit, and the declara- 
tion in this special action on the case must necessarily contain the same 
averments which would be essential in an action of covenant brought 
upon a similar instrument, under seal. 

3. The principal defence in this case was based upon the alleged false 
swearing of the plaintiff, in his preliminary proofs of loss, and his al- 
leged participation in the burning of his factory. To sustain the latter 
charge, it was obviously essential that the firstshould be established. For, 
it would require a stretch of credulity, not ordinarily to be found, to be 
convinced that the plaintiff set fire to a building containing nearly twelve 
thousand dollars worth of his property, when the insurance only covered 
six thousand dollars. The main controversy, then, must have been as to 
the truth of the plaintiff’s statement of the amount and value of the pro- 
perty in the building at the time of the fire, and his statement that “he 
was unable to give a more particular description, for the reason that all 
his books and accounts were consumed in the building.”” Accordingly 
we find on the record, that a mass of testimony was brought to bear 
upon both these points. It was proper that the instructions upon these 
points should be clear and satisfactory. The instructions given, at the 
plaintiff’s instance, on the question of false swearing, have already been 
copied; their propriety is not questioned. The only objection that could 
be urged to them is, perhaps, that they are too abstract in their charac- 
ter, and do not, with sufficient precision, direct the jury to the exact mat- 
ters controverted. But the instructions asked by the defendant were also 
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given. It is stated that they were modified, but to what extent does not 
appear. We must presume that the alterations were immaterial. The 
12th instruction asked by the defendant was refused. That instruction 
directed the jury to find the plaintiff guilty of false swearing, if they be- 
lieved from the evidence that all the plaintiff’s books and accounts were 
not consumed in the alleged fire, or that the plaintiff had no reason to 
believe that such was the fact. The plaintiff, in his proofs of loss, to 
which he made oath, stated that he could not give a more particular des- 
cription of the property consumed, for the reason that all his books and 
accounts were consumed in the fire. The plaintiff may have intended to 
assert that all his books and accounts, which at the time of the fire were 
in the factory, had been consumed, and therefore no moral guilt could 
attach to this statement, nor any fraud be perpetrated on the Company, if 
the statement was substantially true, although some of the plaintiff ’s 
books and accounts, kept at another place, were not consumed. Still, it 
is obvious, that the statement of the plaintiff carries with it the implica- 
tion that the books and accounts which had been consumed in the fire 
had a tendency to explain the amount of prcperty contained in the buil- 
ding; and if they had nosuch tendency, the statement was calculated to 
create a false impression. There was evidence on both sides of the ques- 
tion, of which the jury were the judges. The 12th instruction, as it was 
asked, was objectionable; it might have been given with the modification 
we have suggested. 

The instruction in relation to interest was erroneous. The insurance 
was not payable until sixty days after notice and proof of loss. 

The case must be remanded, because of the error committed by the 
court on the question of notice. The facts have not been passed 
upon by a jury in sucha shape as to enable us to determine, as a question 
of law, whether there was due diligence or not. We have not ventured 
to form, much less to express, any opinion of the case upon its merits. 
We have had time barely to glance over the volumnious mass of 
testimony spread upon the record. The case is an important one, not 
only because of the considerable amount of property involved, but because 
it involves imputations upon the integrity of the plaintiff, of the most seri- 
ous character. If the imputations be unfounded, the plaintiff will lose 
nothing by delay—for truth, though sometimes slow in its progress, rarely 
fails to overtake error in the long run. If they are true, it is but right 
that the Insurance Company should have another opportunity of estab- 
lishing them, there having been a misdirection at the former trial. 


The other Judges concurring, the judgment is reversed and the cause 
remanded. 
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- LOUIS PERPETUAL INSURANCE COMPANY vs. FORD, To THE usr or RoceErs. 


1. The lien of the, attachment against a boat is discharged by giving bond for the discharge of 
the boat; and after giving such bond, it is error in the court to render judgment ordering 
the sale of the boat. 


i] 


. Although such judgment be erroneous, and an execution thereon irregular, yet the parties 
to such judgment are not liable to an action of trespass for erdering the sale of the boat 
under such execution. 


3. Such execution can not however be made under the plea of not guilty. 


4. The plaintiffs in such execution receiving satisfaction under such execution, would be liable 
to the owner of the boat who has acquired title subsequent to the discharge of the boat, 
in an action for money had and received. 


APPEAL from St. Louis Circuit Court. 


Statement of the Case. 


This was an action of trespass with force and arms, brought by Ford against the Perpetual 
Insurance Company, for taking*from the plaintiff a certain steamboat called the Inda. Plea, not 
guilty. The parties submitted the issue to the court upon an agreed case in writing, and the court 
found the issue and gave judgment for the plaintiff. The defendant moved for a new trial, which 
motion was overruled, and the defendant appealed. 

On the 10th January, 1844, the St. Louis Perpetual Insurance Company sued out a warrant in 
the St. Louis Circuit Court, in due form of law, against the steamboat Inda, for $850, due on a 
bill of exchange drawn and accepted on behalf of said boat, for money advanced by said Company 
to said boat, for the purpose of paying the wages of hands on said boat, and for necessary sup- 
plies for the boat. Under this warrant, the sheriff seized the boat, and keptit for some time, when 
it was bonded and discharged from eustody under that writ. Afterwards, on the 13th, 14th and 
15th of June, 1844, several creditors (about 100) of the steamboat Inda, sued the boat before 
justices of the peace, by warrants in due form of law, upon claims, being liens of the first class, 
amounting in the aggregrte to about $3,044. Upon these warrants, the constable seized the boat, 
and upon return of the warrants, judgments were rendered against the boat, and orders of sale 
issued; and under the orders of sale, the constable sold the boat to one Webster, who transferred 
it to Ford, the plaintiff. 

Afterwards, on the 25th September, 1844, in said Circuit Court, in the said suit of the Perpetual 
Insurance Company vs. the steamboat Inda, judgment was rendered against the boat and bondsmen 
for $780 debt, and $110 17 damages, and $331 56 costs; and an order of sale was made and 
issued whereby the sheriff was commanded to sell the said steamboat Inda, her tackel, apparel and 
furniture, to pay said judgment. 

Under this order, and with the directions of John B. Camden, President of said Company, the 
sheriff of St. Louis county, on the 23d of October, 1844, seized said boat, then being in possession 
of Ford, for the purpose of being sold to satisfy said judgment, and in obedience to said order of 
court, detained the same in his possession for that purpose only, for several days, and until said 
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Ford procured the amount of saia judgemnt and costs, 1,29236, to be paid, and the boat released. 
The money was paid under protest. 


Gamaie & Bates, for ppellant. 


1. The steamboat Inda was bound by the seizure under the warrant ads. the Perpetual Insurance 
Company. The bonding of her out of custody of the sheriff, did not discharge the lien on the debt. 
R. C. of 1845, p. 103, secs. 5 and 10; and session acts 1839, p. 13, sec. 2. 

2. The service of the warrant fixed the power of the court over the boat, and the boat was, from 
that moment, appropriated by law to the payment of the debt, as soon as ascertained; and when 
the debt was ascertained by judgment, the order of sale was, as a matter of course, prescribed by 
statute. R. C. of 1835, sec. 10, p. 103; Evans vs. King,6 Mo. R., 413. 

3. The order of sale being issued, the sheriff had no discretion, but was bound to obey it, with 
or without the prompting of the plaintiff. 1 Mo. R., 134; 4 Mo. R., 1-3; ib. 37-8; 9 Mo. R., 41; 
8 Am. Com. Law R., 48-9; 9 Conn. R., 141; 12 Wend. R., 96. 

4. Under our boat law, the suit is brought and the final order of sale is made, without any 
reference to the ownership or possession of the boat. And so, the officer in charge of the war- 
rant or the order of sale has nothing to do with the question of ownership or possession. He has 
noththing to do with persons, but is required by the writ to seize a specified thing and dispose of 
it in a particnlar way. 

5. The warrants issued by justices of peace, however regular and right, and however regularly 
prosecuted to judgment and sale, could not operate to divest the Circuit Court of power over the 
boat, nor take from the plaintiff in that court the benefits of his tien, actually attached and in pro- 
cess of enforcement. 

6. But the proceedings on the justices’ warrants were irregular and wrong—and under this head: 

1st. The boat law prescribes the writ to be issued and the manner of serving it—viz, by actual 
seizure; and when seized on one writ, it cannot be seized on another. 

2nd. If seized and sold by the constable, it must of course be subject to the power of the Circuit 
Court, and the prior lien actually attached. 

7. But, conclusively, the Circuit Court having jurisdiction of the cause, and having issued the 
order of sale, neither the plaintiff nor the sheriff can be guilty of trespass in obeying that order. 
Ivy vs. Barnhartt, 10 Mo. R., 151; 9 Conn. R., 141. 


R. M. Fiexp, for Appellee. 


I. The plaintiff obtained a perfect title by sale under the warrants, being on liens in the first 
class. By the act of 1841, in force at the time of the sale, the liens had precedence of all other 
claims, and had priority among themselves according to the order of enumeration. Session acts 
1841, p. 18. 

II. The seizure of the boat under the process in favor of the defendants was wrongful : 

1st. Because the claim under a bill of exchange drawn by an officer of the boat, was no lien 
at all. 

2nd. At most it could only be alien in the third class, and could not justify a seizure of the boat 
after it had been already sold under liens of the first class. 

3d. Even were the defendant’s lien to be regarded as of the first class, still the boat had been 
regularly sold under liens of equal dignity, and no previous liens could be asserted against 
the purchaser. 

III. The prior institution of the defendant’s suit gave no preference. 

1st. The defendant’s lien being of an inferior rank, must at all times yield to those under which 
the plaintiff purchased. 
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2nd. The lien on the defendant’s process was discharged by the giving of the bond. In this res- 
pect, the case is plainly distinguishable from an attachment. 

a. The bond, under the boat law, is conditioned to pay the debt and costs,( Rev. Laws, 1835, p. 
103)—but in attachment cases the bond is conditioned to return the property. Ib., 78. 

b. Under the boat law, on giving bond the boat is to be discharged, (ib., 103)—but in at:ach- 
ment cases the debtor is allowed to retain possession. (ib., 78.) 

3d. But if the lien of the process continued after giving bond, yet it was clearly gone after for- 
feiture and judgment rendered against the sureties. This has been expressly adjudged in attach- 
ment cases, on the principle that the lien on the process is merged inthe judgment. Luck vs. 
Ramsey, 3 Munford’s R., 117; Malone vs. Abbott, 3 Humphrey’s R., 532; 2 Tucker’s Com., 
365, 366. 

IV. The defendants are liable in this action for the seizure of the boat: 

Ist. As being parties to illegal process. Parsons vs. Loyd, 3 Wilson’s R., 341. (ib., 368.) 

2nd. Because their head officer expressly commanded the seizure. 1 Cow. R., 513; 4 Cow. R., 
645; 9 Page’s Chancery R., 496. 

V. The defence being a justification under process, was not admissible under the general issue. 
I Chitty’s Plead., 538. 

VI. The damages were correetly assessed by the court: 

In the first count the payment of the money is expressly alleged as special damages. Besides, 
on,general principles, the measure of damages in trespass, when the property or any part of it has 
been returned, is the value taken, minus the value returned; and in the present case, the value re- 
turned was the value taken, minus the money paid to obtain the return. 


Scorr, J., delivered the opinion of the Court. 


It becomes necessary in this case to determine the question whether 
the bonding of the boat was a discharge of the lien by virtue of which 
sLe was seized at the suit of the appellant. But for the giving of the 
bond, the boat would have been held in the custody of the officer who 
seized her. While in that situation there would be little or no occasion 
for contracting debt on her account. When she is freed from arrest and 
employed in navigatior, the wantof supplies is daily recurring, and the 
policy of the law in allowing debts of a certain class to be liens, is subser- 
ved by discharging the liens for which a boat has once been seized.— 
The consideration which influenced the law maker in giving liens for 
certain debts in marine navigation, influenced our Legislature in allowing 
liens on boats. Bottomry bonds are evidences of debt contracted by 
the master in a foreign port for obtaining necessary supplies when the 
owner has no resources or credit. The lien of the last bottomry bond is 
preferred to that created by one of a previous date. Steamboats, like 
sea vessels, “were made to plough the waters and not torot by the wall,”’ 
and to effect this end, the laws make them subject to liens. A boat may 
have eontracted debts to a large amount, and after being seized for 
those debts, to permit her again to be employed in navigation, subject to 
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their liens, would be the means of deceiving those who might be willing 
to give her credit, if the fact was unknown, and if known, would disable 
her from obtaining it. 

The condition of a bond given for the purpose of releasing a boat 
detained for debt, is, that the obligors shall satisfy the amount which 
shall be adjudged to be owing and due the plaintiff, together with costs. 
There is nothing said about the return or delivery of the boat. If it was 
intended that the boat should be sold for the debts for which she had been 
seized, there would have been a stipulation for returning her to satify 
the judgment of the court. When a boat is not bonded, judgment is 
given that she be sold to satisfy the debt for which she was seized; if she 
is still liable to be sold after being bonded, should not the same judgment 
be rendered, notwithstanding the liabilities of the sureties? The case 
of Evans vs. King, 7 Mo. R., 411, in which it was held that the giving 
of a bond for the forthcoming of property seized under an attachment, 
is not a discharge of the lien created by a levy of the attachment, is not 
an authority in support of the position that the giving of the bond under 
the act concerning boats and vessels, is not a discharge of the. lien on the 
boat. The principal ground of the decision in the case of Evans vs. 
King, was, that a mode was prescribed by the law regulating attachments, 
for their dissolution, and the manner of effecting this, being expressly 
pointed out, it would be unwarrantable to infer that effect from a bond 
under another provision of the law devised for another purpose. 

If the liens were discharged, the judment which condemned the boat 
to be sold was erroneous, and the appellant stands in the position of one 
whose debt has been paid by the property of another. Under such cir- 
cumstanccs, an action for money had and received would lie to recover 
the amount received. This, action however, is, in form, trespass.— 
We cannot perceive the principle on which a party to the record can be 
made liable in trespass for an erroneous judgment or award of execution 
emanating from a court of record having jurisdiction of the subject 
matter. This is not the case of taking the property of one to satify the 
execution of another. The identical property sold in this case, was con- 
demned by the court to sale, and process issued for the purpose. The 
owner of the boat being no party to the proceeding, he could not reverse 
the judgment on appeal or writ of error. He might, no doubt, have, by 
application to the court, arrested the execution of the process. By the 
parties to the record only, an erroneous judgment may be reversed.— 
Irregular process of a court of general jurisdiction, will justify an officer 
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or party, until it is set aside onmotion. Barker vs. Braham & Norwood, 
3 Wilson, 368. 

The action is, in form, trespass, and not guilty is the only plea in the 
case. The justification was not admissible under that plea. The judg- 
ment therefore must be affirmed. This course is calculated to do justice 
between the parties. The plaintiff is entitled to recover the value of 
his property sold, and as the objection to his recovery is the misconcep- 
tion of the form of his remedy, there is no hardship in holding the defend- 
ant to a strict compliance with the forms of pleading. 

The other Judges concurring, the judgment will be affirmed. 


RAL ODA 


GEORGE COLLIER, Et at, vs. CHARLES H. VALENTINE, wuo suEs To THE USE 
oF THE Sr. Louis Insurance Company. 


1. In an action against a carrier, on a bill of lading, for a loss of freight, although it appear 
that his boat was not seaworthy, it is yet competent for him to shew that the loss was in 
fact occasioned by the excepted perils of the river, and not by the unseaworthiness of 
the boat. Although a carrier may be in default, yet if the loss were not cccasioned by his 
default, but must have happened without such default, he is not liable. 


2. The rule which imputes carelessness to a captain whose boat strikes a known rock or shoal, 
unless driven by a tempest, is only applicable to the navigation of the ocean, where the 
rocks and shoals are marked upon maps and may be avoided—and does not apply to the 
navigation ofour rivers, In such navigation, each case must be governed by its own circum- 
stances, and be tested by the course usally pursued by skilful pilots in such cases. 


APPEAL from St. Lcuis Circuit Court. 


Statement of the Case. 


Valentine brought an action on the ease for the use of the St. Louis Iusurance Company, against 
Collier and others, the appellants, to recover the value of fourteen casks of bacon, shipped by 
Valentine on the steamboat Oregon, (of which the defendants were owners,) on a voyage from 
St. Louis to New Orleans. 

The Oregon, in a previous voyage from New Orleans, had broken a shaft, at about midway 
between New Orleans and St. Louis, and had come up with one wheel. As she was then partly 
loaded for Quincy in Illinois, she went on to that place with that part of her freight, using but the 
one wheel. Having discharged her cargo there, she returned, taking in, in her way down the 
river, at different places, freight for New Orleans. When she arrived at St. Louis, she had the 
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principal part of her load aboard, and took in the remainder at St. Louis, among which was the 
plaintiff’s bacon. 

While the boat remained at St. Louis, a new shaft in place of that which had been broken, was 
put in, and the arms of the wheel on whieh the buckets are fastened were also put in, but the buck- 
ets themselves were not put upon the wheel, with the exception of three iron buckets, which are 
called the counterbalance. The boat being in this condition, with one wheel complete, and the 
other having the arms and the counterbalance buckets, but not the common wooden buckets, 
being heavily loaded, and the river falling, the captain judged it safest for all interested that she 
should leave St. Louis without waiting to have the wheel filled, as it is termed, with a complete 
set of buckets. He accordingly applied to the officers of different Insurance Companies for 
their permission to start in the then condition of the boat. Such permission was given by one 
office, but there is no evidence that the St. Louiz Insurance Company consented. The Captain 
finally determined to start, and did actually start, without the buckets being on the one wheel. 

About fifty miles below St. Louis, the boat ran with her bow against a sand bar, and by the 
force of the current, immediately swung round. In swinging, the side of the boat, near the stern, 
or between the after hatch and the stern post, struck a snag, which tore a hole in her, and then 
she swung over the snag up against the bar. The boat and much of the cargo, including the plain- 
tiff’s bacon, was lost. 

The place at which the vessel struck, wasa narrow channel, with a bar on one side. and aswift 
current, in which were many snags, on the other. The captain, who also acted as pilot, was 
at the wheel when the accident occurred, and was reputed to be one of the best pilots on the river. 
The testimony shows, that the boat was in the channel, but bearing tothe right to avoid the snags, 
the bow struck the bar, and then the swinging became inevitable, and the loss was the necessary 
consequence. 

Evidence was given to show that a boat in the condition of the Oregon might, in some circum- 
stances, be less manageable than if she had both wheels complete, and might be extricated from 
difficulties with greater ease. So, also, it was stated ir general terms, by some of the witnesses, 
that with one wheel without buckets, the boat was not seaworthy. 

On the other hand, the pilot (Burke) who steered her from St. Louis to within a few miles of 
the place at which she sunk, and who appeared by the evidence to be entirely competent, testified 
that when he turned her from the shore at St. Louis, he used the wheel that at the trial was called 
the disabled wheel, and he did not then know, either by the working of the wheel ot otherwise, 
that there was any defect in the wheel. He had been told by the captain, the day before, that he 
had a broken wheel and would be detained a day in order to repair it; but when he went on board 
to start, nothing was said to him by the captain about the wheel, ana he supposed it had been 
repaired. He also stated, that there was no difficulty in steering the boat—that she obeyed her 
helm and ran wherever he desired her to go—that in a gale of wind, which she encountered the 
evening she left St. Louis, she was entirely manageable, and atone time, when it became necessary 
to back her off from some rocks which she was approaching too closely, it was done with the 
wheel which had not been filled, and done without difficulty. The testimony of this witness was 
strong to show that in running down the river at that time, the Oregon was ina condition in which 
she could with ease be steered wherever the pilot thought proper. 

There was testimony given by different witnesses on the question whether it was practicable 
to prevent a boat from swinging, when in going down stream she ran her bow upona bar, and 
the weight of the testimony, as given upon the trial, is, that no condition of the wheels and no 
number of wheels can prevent the stern being carried around by the force of the current when 
the bow is upon a bar, unless the boat should have run so far upon the bar as to be entirely fast 
for a great part of her length. 

Testimony was also given as to the practice among captains of boats in taking off a portion of 
the buckets on the wheels, and in removing buckets higher up the arms, when the boat is heavily 
laden, so as to diminish the surface acting upon the water. This testimony was intended to show 
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that the Oregon, heavily laden, running down stream in low water, when the officers dare not run 
fast, was in proper condition to be navigated without buckets on the wheels, as the arms them- 
selves gave a sufficient surface to act on the water. 

‘The general scope of much of the testimony was to show that the alleged unseaworthiness of 
the boat did notin any degree contribute to produce the disaster, but that the boat ran where it 
would have gone if both wheels had have been perfect—that the striking of the bar was from no 
want of skill or care, and that when she struck, the swinging and the loss were inevitable. It is 
not thought necessary to encumber this statement of the case with a detail of the testimony of the 
different witnesses, as the questions which are now to be considered do not depend upon any very 
critical examination of the testimony. Evidence was given to show that Valentine’s interest in the 
bacon shipped on the boat, was fully insured in the St. Louis Insurance Company and that after 
the loss oecurred, that corporation, with a full knowledge of the facts in relation to the condition 
of the boat, adjusted the loss on the bacon and paid the amount. This action is prosecuted for 
the benefit of that company. 

The bill of lading was for the delivery of the bacon in New Orleans, “unavoidable dangers of 
the river, and fire, only excepted.” 

The evidence being closed, the court gave to the jury, the following instructions : 

If the jurors believe from the evidence that the plaintiff was the owner of the property in ques- 
tion, and that he delivered the same to the master, clerk, or other persons employed in the navi- 
gation of the steamboat Oregon, for the purpose of being transported on the said boat for hire to 
the port of N. Orleans, and that the said defendants at the time were the owners or part owners of 
the said boat—and if the jurors shall also believe from the evidence that the said property, after 
such delivery, became lost to the plaintiff, they will find the issue for the plaintiff, unless the jurors 
shall also be satisfied from the evidence that said property was lost by the unavoidable accidents, 
one or more, of the river. 

If the jurors believe from the evidence that the plaintiff was the owner of the property in ques- 
tion, and that he delivered the same to the master, clerk, or other persons employed in the navi- 
gation of the said boat, for the purpose of being transported for hire upon the said boat to the 
port of New Orleans, and that the said defendants, atthe time, were the owners or part owners of 
the said boat—and if the jurors shall believe also from the evidence that the said boat, at the time 
of starting on said voyage with the said property, was not tight, staunch, and suitably equipped 
for said voyage, with proper officers and with a proper crew, and if they shall also believe from 
. the evidence ‘that the said property, after such delivery, became lost to the plaintiff, they will 
find the issue for the plaintiff. : 

If the property of the plaintiff was received on board the steamboat Oregon at St. Louis, to be 
carried thence to New Orleans—that said boat was at the time unseaworthy,and might have been 
rendered seaworthy before her departure—that she departed on the voyage while unseaworthy, 
with said property on board—that the said property was lost or damaged during the voyage and 
before the defects in the vesse} were remedied, the owners of the boat are liable for such loss or 
damage. 

If the jury shall believe from the evidence that the construction of the “Oregon”? was such as 
to require two paddle wheels, and that she departed on the voyage in the declaration mentioned 
with only one of said wheels complete, she was unseaworthy. 

If property of plaintiff was shipped on board the “Oregon” at St. Louis, to be carried on board 
thereof to New Orleans for hire—that said property was lost or damaged on board said boat, 
during that voyage—then the owners of said boat are liable for loss or damage, unless it appears 
to the satisfaction of the jury to have been occasioned by unavoidable accidents, one or more, of 
the river, and without any fault or negligence of the owners, masters, officers or crew of the boat, 
or either of them. 

If property of the plaintiff was shipped on board the steamboat “Oregon,” at St. Louis, to be 
catried for hire on board thereof to New Orleans; that said boat departed on said voyage with the 
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said property on board in an unseaworsthy condition, and loss or damagé happened to said pro- 
perty while the boat remained unseaworthy, the owners of the boat are liable for such loss or 
damage, unless it is proved to the satisfaction of the jury that such loss or damage was not occa- 
sioned by such defect, nor by the fault or negliffence of the master, officers and crew, oreither of 
them. 

If the jurors shall believe from the evidence that the said boat was sunk and the said property 
lost or daiilaged thereby, and that the sinking of said boat was in consequence of its grounding 
on a bar or striking a snag, or both—and if the jurors shall also believe that the existence of the 
said bar and snag was known to the master and pilot of said boat, or to either of them, or that 
the existence of said bar and snag was generally known to skilful pilots and navigators of steam- 
boats upon the Mississippi river; and if they shall also believe from the evidence that the said 
steamboat Oregon, at the time of starting upon the said voyage, and at the time of sinking, was in 
an unseaworthy condition—then, and in such case, the loss or damage which happened to the said 
property by reason of the striking of the said boat, is not within the exception contained in the 
bill of lading, and is not aloss or damage by the unavoidable accidents, one or more, of the river, 
and the jurors will find the issue for the plaintiff, unless they shall, at the same time, believe from 
the evidence that the said boat was driven upon the said bar or snag, or both, by sudden adverse 
winds or tempest. 

And if the jurors shall believe from the evidence that the sinking of the Oregon was in any 
degree occasioned by the unseawortbiness of said boat, existing at the commencement of her said 
voyage, or by the rashness, ignorance or unskilfulness of her master or pilot, the loss or damage 
to the plaintiff’s property is not within the exemption contained in the bill of lading. 

If the jurors believe from the evidence that at the time the said property was delivered to the 
master, clerk, or other person employed in the navigation of the said boat, to be transported on 
said boat to the port of New Orleans, the said boat was tight, staunch, and suitably equipped for 
said voyage, with proper officers and with a proper crew,,and if the jurors shall also believe from 
the evidence that the said property was lost by the unavoidable accidents, one or more, of the 
river, they will find for the defendants. 

The court also refused to give to the jury the following instruetions, asked to be given~by the 
defendants, viz: , 

That the plaintiff is not entitled to recover in this case, unless it appears to the satisfaction of 
the jury, either that the loss of the plaintiff’s goods was occasioned by the defects in the Oregon, 

“or the negligence of the officers or crew. 

That if the jury find from the evidence that the St. Louis Insurance Company, after the loss on 
the Oregon, with knowledge of all the facts connected with that loss, and of the condition of said 
hoat at the time she started from St. Louis, adjusted the loss of Taylor & Ferguson on the insur- 
ance effected by them with said company on the property of Valentine, the plaintiff, to the amount 
of advances made by them to Valentine on said property, and paid said loss to said Taylor & Fer- 
guson, without any condition, and in satisfaction of the claim of Taylor & Ferguson on said Val- 
entine, then the said plaintiff cannot recover in this action for the amount so paid. 

If the jury should find from the evidence that the steamboat Oregon was not seaworthy at the 
commeneement of the voyage from St. Louis to New Orleans, still the defendants are not liable 
for the loss of the plaintiff’s goods, if such loss was oecasioned by the unavoidable dangers of 
the river and not contributed to by the unseaworthiness of the boat. 

That the plaintiff is not entitled to recover on the first count of the declaration, unless he has 
proved to the satisfaction of the jury that the loss of his goods was occasioned by the unseawor- 
thiness of the steamboat Oregon, or that such unseaworthiness contributed to the loss. 

That the plaintiff is not entitled to recover on the second count of the declaration, unless it ap- 
pears to the satisfaction of the jury that the plaintiff’s goods were lost by the negligence of the 
persons employed on the Oregon. 

A verdict having been rendered for plaintiff for the amount of his bacon, the defendant moved 

for a new trial, which was refused. 
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1. Iti a imit M@ every case of shipment, whether there be a bill of lading or not, a 

contract: my ved on the part of the owner that his vessel is staunch and sufficient for the voy- 
age contemplated, and is provided with competent officersandcrew. Lyon vs. Mills t. R., * 
429; Story on Bailments, secs. 509, 571,592; Abbott on Shipping, 218; 3 Mass. R f 

2. It is admitted, that whether there be a bill of lading or not, the owners of the : = 
for any damage which may happen to the cargo by reason of the violation of theimplied contract 
to furnish a vessel and crew suitable for the voyage. The above cited authorities show this to be 
the law. 

3. The seaworthiness required of the owner has respect to the service in which it is proposed 
to employ the vessel. 1 Phillips on Insurance, 309, 311,312,315; Annis vs. Stevens,1 Stra., 128. 

4. It is admitted that common carriers, who carry goods for hire and who have no contract 
limiting their responsibility, are only excused for the non-delivery of the goods by the act of 
God or of the public enemy. Story on Bailments, secs. 489, 490, and following. 

5. The clause in the bill of lading which excuses the carrier on account of “the unavoidable 
dangers of the river,’ is more comprehensive than the exemption recognized by the common law 
of “the act of God.” McArthur vs. Sears, 21 Wend., 190; Gordon vs. Buchanan, 5 bie da 71; 

Turney vs. Wilson, 7 Yerger, 340; Johnson vs. Veiar, 4 Yerger, 48. 

After these preliminary points, it is insisted, that a common carrier, who has no other exemp- 
tion than that provided by the common law, is excused by the act of God, where it produces the 
loss independent of his default, and that the carrier who, by bill of lading, is exempted from res- 
ponsibility on account of the dangers of the river, isexcused when the loss is produced by the 
dangers of the river independent of any default on his part. Story on Bailments, sec. 413, a, to 
413, d, 515; 11 Pick., 41, 43, 44; Hart vs. Allen & Grant, 2 Watts R., 114. 

That the bill of lading, signed by a carrier, exempting him from Joss by the dangers of the 
river, is to be construed with reference to the navigation to which it applies and the dangers inci- 
dent to that navigation, and therefore the striking of a boat upon a bar or snag in the Missouri or 
Mississippi rivers known to navigators, does not render the carrier liable unless he can show that 
it was by the act of God. 
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1. The appellants are common carriers and subject to their liabilities. As carriers, they are 
insurers against every loss of, or injury to property entrusted to their care, except such as are in- 
evitable or such as arise from the act of God or the publicenemy. Daggett & Price vs. Shaw, 3 
Mo. R., 189; Pomeroy vs. Donaldson, 5 Mo. R., 36; Hastings vs. Pepper, 11 Pick., 41; Elliott 
vs. Rossell, 10 Johns. R., 1; Richards vs. Gilbert, 5 Day, 415; Jones vs. Walker, 5 Yerger, 427; 
Emory vs. Hersey, 4 Greenleaf’s R., 411; Forward vs. Pittard, 1 T. R., 27; Riley vs. Horne, 5 
Bing., 217; Clark vs. Richards, 1 Cox, 54; Story on Bailments, sec. 490-1. The exception in the 
bill of lading of the perils of the river, is nothing more than an exception of losses by inevitable 
accident. Perils of the river are only the natural accideats peculiar to river navigation, such as 
do not happen by the intervention of man, nor are to be prevented by human skill or prudence— 
but a loss happening in spite of human effort and sagacity, (3 Kent’s Com., sec. 47,.p.215) which 
cannot be guarded against by the ordinary exertions of skill and prudence. Hence, where a loss 
occurs by a peril of the river which might have been avoided by the exertion of reasonable skill 
and diligence, it is not a loss by a peril of the river which will exempt the carrier. Story on 
Bailment, sec. 512; Kent’s Com., 3rd vol., sec. 47, p. 217; Williams vs. Branen, 1 Murphy, 417; 
1 Car. Law’Rep., 294; Spencer vs. way 2 Vern., 92; ‘Abbot on Shipping, pt. 3, ch. 4, sec. 6; 


Phil. Ins., ch. 13, sec. 75 The William, 6 Robinson, '316; Kemp vs. J. Raf. « 
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2. The defendants below are liable for injuries resulting from their own, me vlit ence or the neg. 
ligence, unskilfulness or rashness of the master, officers and crew, or fr} m de ctéiin the means 
of transportation. The non-delivery of the goods having been proved by @ ellee, @be bur- 
den of accounting for them was thrown upon the appellants. In order to é sinpt ie 68 from 
liability,sthey were bound to prove that no care could have prevented the loss. Turnéy-vs. Wil- 
son, _ 340; Murphy vs. Slater, 3 Munf., 239; Ewart vs. Street, 2nd Bailey, 157; 2 Bai- 
ley, 470 

3. If it be assumed that the manner of the loss, as proved by the appellants, prima facie dis- 
charges them, that ground of defence is met by proving negligence, misconduct, or defective 
means of transportation. It is clearly shown that the master attempted to pass a dangerous part 
of the river late in the evening, with defective means; that the bar and snag, on which the boat 
struck, were not of recent formation, but were well known to pilots generally, and to the master 
and pilot of the Oregon—thus establishing such negligence, rashness and defective means, as that 
without their co-operation, the loss might not have happened, which is sufficient to repel the de- 
fence set up. The plaintiff below was not bound to prove affirmatively that the negligence, rash- 
ness, unskilfulness or defect of means, did contribute to the loss, but only that one or more existed 
to such an extent that it may have contributed to the loss. The facts proved being sufficient to 
break the line of defence, the most that the appellants could claim is, that, if it appeared that the 
facts as proved could not have contributed to the loss, they were exempt. Lawrence vs. Mc- 
Gregor, Wright, 193; Bell vs. Reed, 4 Binney, 123; Reed vs. Dick, 8 Watts, 479; Williams, et 
al, vs. Grant, et al, 1 Conr., 487; Putnam vs. Wood, 3 Mass., 481; Campbell ¥s. Muse, Harper, 
468; Ames vs. Stevers, 1 Strange, 128; 3 Kent’s Com., p. 217; Story on Bailment, sec. 516; Gor- 
don vs. Buchanan, 5 Yerger, 71; Ware vs. Gay, 11 Pick., 106; Steamboat Co. vs. Barn, Harper, 
262; Spencer vs. Daggett, 2 Vernon, 92; 1 Smith’s Leading Cases, page 182; Crosby vs. Fitch, 
12 Conn., 410; 6 Bing., 716; Power vs. Mitchell, 3 Hill, 545; 21 Wend., 190. 

4. The Oregon was unseaworthy at the time of her departure, and so continued until the time of 
the loss. Although it appears that steamboats have been navigated in safety with one wheel, it 
cannot be doubted that a steamboat with two engines, so constructed as to require one wheel to 
each engine, is not seaworthy with one defective wheel, The evidence on the subject isclear. It 

__ is admitted by the conduct of the master in his solicitude to obtain the consent of the underwriters 

‘to depart on the voyage—by the efforts made to prove an intention to remedy the defect—that the 
. defect was such as might expose vessel and cargo to greater danger than they would otherwise 

have been exposed to, is equally clear. It is not enough that the loss might have happened if the 

“boat had been complete in all things. (See authorities on last point.) 

' §, It isnot contended by the appellee that any defect of means, however slight, renders the car- 
rier liable for all losses; but where, as in this case, the defect is such as to expose the vessel to 
greater danger of loss, to render her less manageable in difficult places known to exist, it is con- 
clusive that the loss might have been occasioned by such defect, and the appellee was not bound 
to prove that it contributed to the loss, nor could the appellants discharge themselves by showing 
that the defect did not contribute to the loss, because the departure with defective means of trans- 
portation, so as to expose the property on board to additional perils, was itself an act of negligence 
which rendered them liable for subsequent loss. It is so in the case of deviation. Lawrence vs. 
McGregor, Wright, 193; Walsh vs. Homer, 10 Mo. Rep., 7. ‘Such defect discharges an insurer 
against the perils of the river from all liability for subsequent loss, although the immediate cause 
be a peril of the river. 

If an action were brought on a policy for loss under similar circumstances, it would undoubt- 
edly be held not to be a loss by a peril of the river, within the meaning of the policy. Can it be 
a loss within the exception of a bill of lading in the same words, and meaning the same in both 
instruments? 

6. The fact, if proved, that the St. Louis Insurance Company adjusted the loss of Taylor and 
Ferguson, who had insured to cover their advances, and paid to them the loss in safisfaction of 
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their claim on tat the appellee, is no bar to the action. The payment was not made in 
dischargeof t . 2 ; and cannot release them from the liability. It is neither unlawful nor 
uncom "dndéFwriters to settle even with the insured, where a loss has been occasioned by 
the “ali oF negligence of another, even where the insurer is discharged; but it does not 
impair, much less defeat, the remedy against the party in default. Certainly, the m atthe @ 
appellants could require, would be, to give the fact in evidence in mitigation of cll 

7. Although it should seem to the court that there are clauses in the instructions giy€n which, 
when taken separately, or even some instructions, which are not strictly correct, yet, as the in- 
structions given, as a whole, contain a correct exposition of the law of the case, the judgment 
ought not to be reversed. Neal vs. McKinstry, 7 Mo. R., 128; Williams vs. Vanmeter, 8 Mo. R., 
339; Hogel vs. Lindell, 10 Mo. R.—especially as the party complaining has sustained no injury 
thereby. Finney, et al, vs. Allen, 7 Mo. R., 419; Newman vs. Lawless, 6 do. 301. 

It cannot be questioned that the boat departed on the voyage in an unseaworthy condition—the 
defects being such as to expose the cargo to peril—that such defects were known to exist, and 
might have been repaired—that the master rashly undertook, with the boat in a crippled condition, 
to pass a point of extraordinary ‘difficulty, at twilight—that the existence of the bar and snag, on 
which the boat was lost, was known to the master and pilot—that when the boat struck, she was 
out of the channel, is proved by the pilot—that other vessels, under the control of more prudent 
and careful navigators, passed the same place in safety, both before and after the loss of the Oregon. 
These circumstances establish gross negligence on the part of those in control of the Oregon, if 
they do not show conclusively that the loss was occasioned solely by the unseaworthiness of the 
vessel, or the rashness, negligence or unskilfulness of those in charge. 





Scort, J., delivered the opinion of the Court. 




















The principal question discussed in this case, is, whether if asteamboat 
not seaworthy, on which there is a contract of affreightment, departs on 
a voyage and is afterwards sunk, in an action against the owners for not 
providing proper means for safely carrying the cargo, the defendant 
can show as a defence that the loss was occasioned by a peril excepted ’ 
in the contract, and was in no manner influenced by the defect of unsea- 
worthiness, and that it would have happened, even had the boat been 
seaworthy? Had there been a policy on the cargo, it would not have 
admitted of a question, that there could have been no recovery upon it, 
as the boat not being seaworthy, the policy would never have attached, 
and of course no action could have been sustained against the underwri- 
ter. Hence, it was contended, that as the policy and the bill of lading 
were designed to indemnify the shipper ayainst all perils, and as the bill 
of lading covers the perils not provided against by the policy, as there 
could have been no recovery against the underwriter on a policy, the car- 
rier must be liable. If the action had been against the carrier for a loss 
of the policy by reason of its not attaching in consequence of the unsea- 
worthiness of his boat, this argument might have been more appropriate, 
but the complaint is, that proper means were not e . 
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cargo, and the question is, whether the owner of the Bilt can show that 
the loss was not occasioned by the defectiveness of the means ef con- 
veyance. = 
There is no doubt of the general principle, that the owner is bound to 
see the boat be seaworthy, which means, that she must be tight, 
staunch and strong, well furnished, manned, victualed and in all respects 
equipped in the usual manner for the trade in which she is engaged.— 
She must be adapted to the cargo and to the service in which she is 
employed. There is no such thing as absolute seaworthiness in the law. 
The term, ‘“‘seaworthy,” is a relative one and is always construed in 
reference to a voyage in which a vessel is to be engaged. The same 
vessel may be seaworthy for one voyage and entirely unseaworthy for 
another. That if any loss happens to a shipper in consequence of the 
neglect of the owner to furnish a suitable vessel, he is responsible for such 
loss, although the defect may be a latent one and unknown to him. He 
impliedly warrants that his vessel is suitable to the service in which he 
undertakes toemploy her. ‘That the ship owner like the common car- 
rier is an insurer against everything but the excepted perils, which by 
the common law were the act of God, and the public enemy, though now 
by billsof lading the unavoidable perils of the sea or river, are excepted, 
a phrase which it has been held narrows the responsibility of common 
carriers more than it was by the common law. 21 Wend., 199. 
Lord Holt, who was the first to define with precision the law regu- 
lating the liabilities of bailees, said, “that the rule with regard to common 
» carriers was a politic establishment, contrived by the policy of the law 
for the safety of all persons, the necessity of whose affairs oblige them 
to trust those sorts of persons, that they may be safe in their ways of 
dealing, for else these carriers might have an opportunity of undoing all 
persons who had any dealings with them by combining with thieves and 
yet doing it in so clandestine a manner, as would not be possible to be 
discovered.”’ Coggs vs. Bernard,2 L. Ray.,91¢. This law then is found-- 
ed not on principles of justice, but is supported by policy and convenience. 
Cases of such hardship frequently arise under,it, as endanger the uni- 
formity of its application. Under such circumstances, there seems to 
be no propriety in extending its operations beyond the reasons which 
caused its existence. A carrier ought to be liable for a loss occasioned 
by his default. But to hold him responsible for alossby an excepted peril 
not at all attributable to the default, would seem to be great injustice.— 
If the master of a boat should be guilty of negligence and afterwards she 
gapouldde a i lightning and consumed, would it not be extremely 
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hard to hold ight es ressonsible for the loss when it was so apparent 
that the disast€® had no connexion with the event? With regard to poli- 
cies, it has been held, that a temporary non compliance with the implied 
warranty of seaworthiness, when the policy has once attached, does not 
discharge the underwriters from a liability for all subsequent losses, 
where it distinctly appears that no damage or subsequent change’of risk 
was occasioned by suchnon compliance. 1 Phillips on Ins., 332-3-4. 

The question under discussion has rarely arisen and not much learning 
is to be found in the books in relation to it. So far as intimations of opinion 
have been given by Judges and elementary writers, their inclination hag 
been in favor of admitting evidence, showing that the loss was indepen- 
dent of the default of the carrier. 

Chancellor Kent says, if the master deviates unnecessarily from the 
usual course, and the cargo be injured by tempests during the deviation, 
the deviation is a sufficiently proximate cause of the loss to entitle the 
freighter to recover; though if it could be shown that the same loss not 
only might but must have happened, if there had not been any devi- 
ation, the conclusion might be otherwise. 3 Kent, 210. This doctrine 
of the Judges is founded on what fell from the Chief Justice in the case 
of Davis vs. Garnett, 6 Bing., 716. In that case, the plaintiff put on 
board defendants barge, lime, to be conveyed from the Midway to London. 
The master of the barge deviated unnecessarily from the usual course, 
and during the deviation a tempest wetted the lime, and the barge 
taking fire thereby, the whole was lost. It was held th.t the defendant 
was liable and the cause of loss sufficiently proximate to entitle the gy 
plaintiff to recover. Tindal, C. J , indelivering the opinion of the court, 2 ie * 
in answer to the objection that there was nonecessary connexion between © © 
the loss and the deviation, and that it might have happened had there 
been no deviation, said, “we think the real answer to this objection is, 
that no wrong doer can be allowed to apportion or qualify his own wrong; 
and that as a loss has actually happened whilst his wrongful act was in 
operation and force, and which is attributable to his wrongful act, he 
cannot set up as an answer to the action the bare possibility of a loss if 
his wrongful act had never been done. It might have admitted of a dif- 
ferent construction, if he could show not only that the same loss might 
have happened, but that it must have happened if the act complained of 
had not been done.” Judge Story, after noticing the distinction adopted 
in the Roman law which holds the bailee, who is en mora, liable for all 
losses by accident after his default, unless they are such as must have 
occurred to the thing bailed independently of the default, adds, that there 
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are certainly intimations in various common law authorities -w hich lead to 
a similar conclusion. Thus for example, he continues, ‘it has been said, 
that if goods are improperly stowed on the deck of a’ship and they are 
washed away by the violence of a storm, the. owner of a ship will be 
liable for the loss, although caused by the perils of the sea, unless the 
dangets were such as would equally have occasioned the loss, if the goods 
had been safely stowed under deck. So, if the ship be not seaworthy, 
but the loss is caused by some peril of the sea or other casualty wholly 
disconnected with the want of seaworthiness, the carrier will not be liable 
for the loss.”’ Story on Bailnients, sec. 413, d. In the case of Hastings 
vs. Pepper, 11 Pick., 41, it was held that if a common carrier receives 
goods to be carried in a particular manner and position, he is bound to 
carry them in that way and if by a disregard of the directions, the 
goods are lost or damaged, the burden will be on him to prove that the 
loss was in no degree attributable to his breach of contract, but was 
occasioned solely by the act of God or a public enemy, or the act or 
fault of the owner himself. The case of Hartt vs. Allen & Grant, 2 
Watt’s Rep., 114, decides the question now under consideration. In that 
case, the jury was instructed in substance, that if they believed the boat 
was not fit for the voyage, or the master not competent or the crew 
insufficient, they ought to find a verdict for the plaintiff, whatever might 
be their opinion as to the real cause of the loss. C. J. Gibson, who 
delivered the opinion of the court, which was a well considered one, 
observed, “that if the Judge had said no more than that the carrier is , 
bound to provide a carriage or vessel in all respects adequate to the pur-,. 
pose, with a conductor or crew.of competent skill or ability, and that 
failing in these particulars, though the loss be occasioned by the act of 
God, he shall not set up a providential calamity to protect himself against 
what say have arisen from his own folly,” there would have been no 
room for anexception. But, sayshe, “the cause was eventually put to 
the jury on a different principle. That the want.of seaworthiness has 
the peculiar effect of casting every loss from whatever cause on the car- 
rier, as a penalty I presume, for his original delinquency and not for its 
actual or supposed instrumentality in contributing to the disaster, which is 
admitted to have been produced in this instance, by causes not connected 
with the unseaworthiness and to have been of a nature which no human 
force or sagacity could control. Doessuch a penalty necessarily result 
from the nature of the contract? A carrier is answerable for the conse- 
quences of his negligence, not the abstract existence of it. Where the 
goods have arrived safe,no action lies against him for an intervening but 
Sal 
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unconsequential act of carelessness; nor canit be set up as a defence against 
the payment of freight; and for this plain reason, that the risk from it was all 
his own. | Why then should it in any other case, subject him toa loss which 
it did not contribute to produce, or give an advantage to one, who was not 
prejudiced by it? It would require much to reconcile to any principle 
of policy or justice, a measure of responsibility which would cast the 
burden of the loss on a carrier whose wagon had been snatched away by 
awhirldwind in crossing a bridge, merely because it had not been fur- 
nished with a proper cover or tilt, to protect the goods from the weather.” 

From these authorities we think we ate warranted in holding that a 
carrier sued for a breach of a contract of affreightment, is permitted to 
show by way of defence, that although he may have been in default, yet 
that the loss was independent of that default, and must have happened 
although it had not ever existed. But a delinquency which might have 
contributed to the disaster occasioning the loss, or negligence or care- 
lessness at the time of its occurence, which might have had an agency 
in producing it, will render him liable. 

The same considerations which are applicable to the cause of action in 
the first count of the declaration, will apply to the second count. No points 
however, were raised on the instructions relative to the carelessness of 
the defendants, but as the second instruction cut off a defence to which 
the defendants were entitled according to what has been said, and as we 
see it may have influenced the finding of the jury, and indeed as the 
verdict may have been based upon it, the judgment must be reversed. 

The eighth instruction relative to the running on a known snag or 
bar cannot be sustained. Abbot in his work on Shipping, 258, says, “if 
a ship perish in consequence of striking against a rock or shallow, the 
cricumstances under which the event takes place must be ascertained in 
order to decide whether it happened by a peril of the sea or by the fault | 
of the master. If the situation of the rock or shallow is generally known, — 
and the ship not forced upon it by adverse winds or temipest, the loss is 
to be imputed to the fault of the master. On the other hand, if the ship 
is forced upon such rock or shallow by adverse winds or tempest, or if 
the shallow was occasioned bya sudden and recent collection of sand in 
a place where ships could before sail in safety, the loss is to be attrib- 
uted to the act of God or the perils of the sea.”? This is the doctrine in 
relationto Ocean navigation, where ships are furnished with maps and 
charts on which shoals and rocks are designated, and where there isample 
room to avoid them. But it is obvious, that this doctrine cannot apply 
to the navigation of our inland rivers, where a vessel cannot avoid a bar 
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or snag, and®there is no other way but to pass over iti» Where care- 
essness or rashness is imputed under such circumstances, every case 
must be determined by the facts of it. That a carrier may make himself 
liable for rashness or negligence occasioning a logs in passing such places, 
there is no question, and s@ it is equally clear that they may be passed 
under such circumstances as will exonerate him from all responsibility. 
The course usually pursued by skillful pilots in passing a bar or snag or 
dangerous place in the river, must be the test by which the propriety of 
the conduct of a carrier is to be ascertained. The frequent changes in 
the curgent of rivers, the risifg and falling of their waters in such rapid 
succession, require the exertion of constant vigilance on his part and 
render it difficult to lay down any definite rule for the government of 
his conduct on the occasions referred to. 

The other Judges concurring, the judgment will be reversed and the 
cause remanded. 


SAMUEL TREAT vs. WILLIAM E, BRUSH. 


7 


of 


1. Under the plea of non es! factum to anaction of covenant, it is competent to shew a varianceély ty 
in the deed offered in evidence from the deed declared on. . 


2. If the declaration allege an absolute éovenant. and the deed offered in evidence shews the 


covenant to be dependent, it will be a variance, and may be taken advantage of under the 
plea of non est factum. 


» _ ERROR to St. Louis Circuit Court. 


Statement of the Casein. 


— 


This was an action on Covenant, brought by Brush against Treat, on a covenant to pay rent, 
and the declaration contained a general averment of performance on the part of the plaintiff. The 
pleas were, Ist, non est factum, and, 2d, a direct denial of performance on the part of the plaintiff. 

On the trialjyplaintiff offered to read to the jury a lease from Brush to ‘Treat; the defendant 
objected, and Stated his objection to the court, to-wit, that the lease offered in evidence was a 
different one from the lease alleged; that the lease offered contained a distinct statement that the 
covenants contained therein were dependent omjgch other; that Brush had covenanted therein, 
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, that the said Treat should and might peacably and quietly occupy,.use and ¢ dy the premises 
r' therein specified, without any let, hindrance or molestation by the said Brush, or his heirs, or of 
or by any other persons whatsover lawfully claiming the same, and that should said Brush at any 
time forfeit his rights to receive the rents therein stipulated to be paid by said Treat, or if the 
person from whom said Brushjlgased said ;remises should establish that said Brush had no legal 
right to make the demise and reteive the rents, then, and ip)that case, the leaseshould cease and 
become null and void and the said Treat discharged from all liability on account of the same or any 
& covenant therein contained; but that the lease alleged contained no such covenants or conditions, 
and that there was no special allegation in the declaration that these dependent covenants had been 
performed or fulfilled towards the defendant, and therefore the covenant sued on, being indepen- [ 
' dent in the declaration and dependent in the proof, there was a variance. 

The court decided that the general allegation of performance by the plaintiff was sufficient; that 
there was no variance between the lease offered and the one alleged, and that if ; jance had 
existed, no objection could’be taken to it on a plea of non est fictum. Plaintiff bad part of 
the lease offered and read only to to the termination of the covenant of Treat to pay tent. Defend- 
ant then insisted as part of the lease had been read'to the jury the whole of the lease should then 
be read, and especially that part which qualified what had been read, to-wit, the covenants and 
conditions in favor of Treat, but the court decided otherwise. Defendant admitted that heexecu- 
ted the lease offered in evidence and entered the premises therein described, but insisted that the 
covenants-and conditions in that lease on the part of the plaintiffand in favor of the defendant, had 
not been performed and fulfilled—and here the plaintiff closed his case. 

Defendant moved the court that as plaintiff had not proved performance on bis part of the cov- 

- enants and conditions, on which the covenant fo pay rent was.dependent, that the jury should be 
instructed that the plaintiff could not recover on the evdence, but the court decided that it was’ 
not necessary for the plainliff to prove the performance on his part. 

Defendant then said he was ready and willing and offered to prove to the jury the non perfor- 
mance by the plaintiff, of the covenants and conditions as above stated in behalf of the defendant, 
but the court deciéed that the defendant should not be permitted to give any eviden@e'to the jury 
on that subject,and further decided that it would not allow the defendantto give any evidence to 
the jury except to disprove the execution of the lease offered in evidence. The jury gave a ver~ 
dict for the plaintiff on one issue, and the court overruled a motion with reasons filed for a new 

trial, andtherefore the cause was brought up to this court by writ of error. 
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1. Under the plea of non est factum, the defendant may on the trial avail himself of a variance 
in the statement of the deed, either in respect of a misstatement or of the omission of a covenant & 
qualifying the contract, and this, although the defendant has agreed to ie the trial, the due 
execution of the deed, 1 Comp., 703; 1 Chitty’s vegan 428; Payne vs. Snell, 4 Mo. R., 238; 
Snowden vs. McDaniel, 7 Mo. R., 313. - 

2. The leasejoffered in wridiene 4 in this cause, ouuniia a distinct statement that the covenants 
therein, are dependent on eath other, but the declaration omits the dependent covenants, and rep- 
resents the covenants sued On a8 independent and therefore there is a variance. 1 Chitty’s Plead., 

271, 278; Thorpe vs. Thorpe} 1 Salk., 171; Jones vs. Berkley, Doug., 688; Bank of Columbia, vs. 
Hogan, 1 Peters, 465; Dakin, et al, vs. "Williams, et al, 11 Wend., 67; Howland vs. Leach, 11 Pick., 
151; Goodwin vs. Lion, 4 W. C. C. R., 714; Gagley vs. Price, 16 Jobn., 267; 10 John., 266; 2 
John., 207; Keatley vs. McLaugherty, 4 Mo. R., 222. *% 

3. Ifa general averment of performance by the plaintiff of the condition precedent, in the lease, 
is sufficient to evade the variance, then a general and direct denial of said averment of perfor- 
mance, is sufficient to put in issue the fact ee 
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4. If panies performance of the conditions on his part, to be-performed, he should 
have proved said performance. 2 Saund. Plead. and Evidence, 136. 

5. If plaintiff alleged and proved performance of the conditions on his part to be performed, 
defendant had a right to give-evidence to the jury to disprove, the same. 

6. Defendant had a right to prove the non performance, — plaintiff, of the conditions on 
which his right to recover depended, 

7. The lease should not be judged of by one part, but the qualifying parts of the same should 
be taken into consideration. 4 W.C. C. R., 714. 

8. The verdict must find all the uabete in issue. Rennick vs. Logan, 1 Mo. R., 283; 
Easton vs. Collier, 1 Mo. R., 299; Pratt vs. Rogers, 5 Mo. R., 51. 


Lesiifor Defendang in error. 


The defendant below, could not set up a breach of covenant on the part of the lessor, without 
specially pleading it. 1 Chitty’s Plead., 137, 523-4. 

The plea under which the defendant below attempted to show a breach of covenant, amounts 
tono more than the general issue. 

It is a well settled rule of pleading, that the plaintiff in an action of covenant upon a lease for 
rent, need set out no more than he relies upon, to show his cause of action. Thisihaving been 
done, the question of variance is not well taken, and the evidence admitted by the court was as 
comprehensive as the declaration, and all other evidence proposed to be given by the defendant 
, below, was to matters not in issue’ by the pleadings. 

The averment in the plaintiff’s declaration, that he had well and truly kept the covenants on 
his part, is surplusage, and in no manner effect sthe pleadings on eitherside. It does not dispense 
with the necessity of pleading breaches of covenant specially. 2Chitty’s Plead., 550, and note. 
The seeomd plea of the defendant below, should be wholly disregarded. 

It is ae. that if defendant below had stopped at hisifirst plea, he could given nothing 
in evidenee showing breaches of covenants on the part of the plaintiff below,” ’ His second ~ 
makes no issue, or an immaterial one. ; 

There is no condition precedent on the part of the plaintiff below in the lease, but if them? fs; a 
and it is not averred in the declaration, it must be demurred to. 

All that is meant by not allowing the whole to be read to the jury, is, that all that part not « 
declared upon and not specially pleaded by Aefondaot below, was not in issue. 

































McBripe, J., delivered the opinion of the Court. 


Two questigns are presented by the record: rst, whether a failure 
to set out in the <i a dependent covenant, is such a variance, 
as would upon the , subject the plaintiff toa non smit? Second, 
whether the omission ’can be taken advantage ms under the plea of non 
est factum ? 

It is a principle in pleading, that the plaintiff 2 in his declaration, 
truly set out his case according io its legal effect, stating so much of the 
items of ¢ ;contract, beneficial to him, as constitutes the point for the 
failure of which he sues. It is not necessary to set out in the declaration, 
other parts of the contract, not qualifying or varying in any respect, the 
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material parts, for a breach of which, a recovery"is sought; but condi- 
tions precedent or dependent covenants, which qualify each other in a 
deed, should be set out, accompanied with the necessary averments, 
showing the plaintiff ’s fight to maintain the action. 1 Chitty’s Plead., 333. 

To ascertain whet covenant contain#@ gondition precedent, Ye be 
performed by the party bringing the action, betas he is entitled to recover, 
requires an examination of the whole instrument, and even then, it is 
frequently difficult to arrive at any satisfactory conclusion.of what the 
parties really intended. In the case under consideration, no doubt or 
uncertainty exists, as the parties have expressly stipulated “ @ Cov- 
enants contained in this lease, are dependeil on each othépr?: Then, 
according to the principles above referred to, the plaintiff should have 
set them out in his declaration and have averred a performance, or read- 
iness to perform on his part, prior to the bringing of the action. 

The usual method of taking advantage of an omission to state all the 
necessaup*parts of a contract, is by craving oyer of the instrument sued 
upon and demurring. This would make the whole agreement a part of. 
the pleadings, and at once present to the court the objection to the decla- 
ration. This course would perhaps defeat the defence, under the plea 
of non est factum, as it would change the issue from the writing declared 
upon in ae declaration, at set out on oyer. Having failed to adopt 

the cou ove irs zl the defendant avail himself ofthe omis- 

sion und ate of est factum? It is laid down by Mr. Chitty 
Min his treatise on pleadings, vol. 1, p. 467, that where the defendant wishes 


Eto avail himself of a variance between the deed as set out in the decla- 


é ration, and the a he hadgbetter plead non est factum without 
craving oyer, and tl€n the question Id be, whether the deed, as des- 


cribed in the declaration, was executed’ by the defendant. And in the 
case of Howell vs. Richards, 11 East., 633, which was an action for 
breach of covenant for quiet enjoyment, it was held thagsif the covenant 
for quiet enjoyment were to be restrained to the i releasors by 
any qualifying context, then the declargtion i enant, stating it by 
itself in itsj@wn absolute terms, without such qualifying context belong- 
ing to it, seems t¢ ,untrue statement of thé deed in substance and 
effect, which the defendant may take advantage of upon the general issue 
of non est factum, as a variance and ground of non suit or of a verdict 
for him.” See also, 1 Chitty’s Plead., 519. | 

Upon the authority of these cases oe the cases thereig referred i, 
we are of opinion that the defendant was entitled tohave the whole agree- 


a 














ment read and to avail himself of any variance in the description contained 
in the declaration and the instrument itself. “a 
The judgment of the Circuit Court is reversed and the cause remanded, 


Judge Scott concurring herein. + 
Naprtown.J., dissenting 
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ISAAC DEPAS vs. PEYTON R. MAYO & WIFE. 


1. A husband and wife residing in Louisiana, and having during the marriage acquired a large 
amount of property, temporarily remove to Missouri. While in Missouri t of the 
money belonging to the community, is by the husband invested in real estate, ‘and the title 
taken in his own name. They subsequently return to Louisiana, and there, the wife is 
divorced. The land in this State will be considered in equity, as held by the husband, in 
trust for the wife, to the extent of her interest in the money invested in its purchase, there 
being no evidence of any assent on the part of the yife to a change in the yaroaated by the 
investment. 


2. Theil o the place, in which the land is situntis 


APPEAL from St. Lcuis Circuit ‘Court. 


Hamitton, for ppellant. #: * 


1. It is conceded, that the matrimonial domicil of the parties was New Orleans, they having 

mutually intended : andarreed to fix their residence there. But achange took place, and St. Louis 
Geiractual domicil. 

2 established i in such cases, are as follows: 
iGilsgeverns as to all acquisition previous to the removal. But where 
there is a change of domicil, Jaw ofthe actual domicil will prevail, as to all future acquisi- 
tions of movable property. GAG) as to realty, the law of the it is sit 

2. The bill alleges that prO@eedings were instituted in the urt of New Orleans, fora 

settlement of this same matrimonial community, and that the ad full and complete juris- 

diction over the subject matter, but assigns no reason why an d distinct attempt at a settle- 

ment should be sought, nor does it state, what was done with the matter of the community. The 

sumption is, that the matter is still pending before that Court, and the exhibit made part of the 

y sustains thi presumption. See page 12 of transcript, where the matter of settlement of the 

pi a Se the parties, is referred under the order of the court, to a Notary Public, where, 
for aught that appears, it still remains. 

3. The bill fails to show that by the laws of Léjgisiana, property thus acquired, by a change of 





personalty into realty, would not be held by the husband in his own right. The rights of the 
husband are not to be takin away by mere implication. 

4. The bill fails to shew what the respective rights of the parties gre on a disolution of the mar- 
riage. The presumption is, t e wife procured by the decree of the Parish Court, all that she 
was entitled to, under ae Clearly the had jurisdiction over the subject, 
andjcould have rendered an effe decree for the protectio wife’s interest inthis property, 
if ithad been regarded as ary longer belonging to the commtnity. grte court will presume in 
favor of the legality of the decree. 

5. It does not appear from the stating part of the bill, but that the defendant is the creditor part- 
ner of the concern, to an amount much largerthan the whole sum paid for the lottpurchased. 

6. By the conversion, the personality was changed into realty, and premnel of the, 
acquisition, within the second rule cited. 

7. The decree of the court is erroneous. It does not orddf.an accouut to. b 
ted of the partnership community, but simply directs the commissioner to ascerti e amount 
of the rents, and the increased valueof the land, and then awards exeeution, under which the 
whole of the rents and profits may be collected. 


Booggge the same side. 


1, Is the law of the matrimonial domicil to govern ? 

2. Or is the law of the local situation of the property ? 

3. Or is the law of the actual or new domicil of the parties ? 

4. Does the-same law apply t to — property as to immovable property, whenit is situated 

in different countries ? ‘ 

Ist. If a tacit. sontract be ‘tall, itis to be construed in the same wa’ if the law 

ze serted init. Secs. 157,158, 159, p. 141 following, 
Bd ed.; Saul vs. his Creditors, 17 Martin’s R., 5995 Decouche 


2nd. The extent of this tacit eseent; depends upon the extent of the law. Laws affecting 
estate, or real laws as they are called, have no extra territorial force. Story’s Con. of Laws, 


sec. 21, p. 20,21; Bluchard vs. Russell, 13 ‘eS 4; Bank of Augusta vs. Earle, 13 Peter’s 


to immovable property, is the law of the 


R., 584, 591. * 

3d. The doctrine of the mon law as ap 
place, rei sitae governs. Sec. 454, Con. of Laws, p. 382, 383. 

4th. If the law of community i# purely real, a change of domicil can have no effect on the rights 
of the parties. See the views of different pointsin Story’s Con. of Lawajigec.'160, p. 143 to 187, 
inclusive, Gales vs. Davis’ heirs, 4 Martin’s R., 645, 649; Saul vs. his . (17 ib., 605.) 

Sth. Each State of the Confederacy being sovereign, has the exclusive control the dispo- 


sition of its soil. 2 & a 

6th. Perso operty © aii intestate, must be distnibuted fiws of the country of the 
domicil. 3Cranch, 319. egards real property, it is a estionable principle of gene- 
rai law, that the title to, ition of it, mustbe exclusively subject to the laws of the place 
where itis situated. Kerr re, 9 Wheaton, 565; the U. States vs. Crosby, 7 Cranch, 115; 
Robinson vs. Campbell, 3 Wheaton, 212; McComick vs. Sullivan, 10 Wheaton, 192; Society for 
the propogation of the Gospel vs. Wheeler, et al, 2 Gollison, 105; Clark vs. Graham, 6 Wheaton, 
577; Thatcher vs. Powell, 6 Wheaton, 119; Jackson vs. Chew, 12 Wheaton, 153;Darby vs. ‘ihe. 
10 Wheaton, 469. - 
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the appellant, Depas, was made a party, being summoned by sriff. A decree was pronoun- 
ced of divorce, on 16th June, 184, WAfterwards on 3d July, 1844, the record states that “by con- 
sent, and in open court,” testimohy was taken; and the entry is “this cause was this day taken up 
by congent of the parties. @ A. Bonin, Es@., for Plaintiff, 
Z. Latour, Esq., for Defendant. 

After hearing counsel, the court,’ &c., and then follows the final decree from bonds of matri- 
mony. So that it seems, not only that the writ was served, but the party complainant was pres- 
ent by co at the final hearing and decreg 


1. There is a mistake in théstatement of the appellant. In :. record made a part of the bill, 2 


2. The il of marriage a Louisiana. The complainant’s counsel edmits this, and the * 
estate of munity, on the disSolution of it,is to go according to the laws of said domicil.— Pt, 
Story’s Con., sec. 170, 171, a, 186. 4 


. 3. It is therefore claimed that even if the law of the matrimonial domicil does rot govern as 
to the lot in question, yet the wife is to be considered a3 having an equity in the same, on the 
ground of the fraud. 

4, If the general rule be that the law of the matrimonial domicil is to govern as to person- 
alty, as the authorities seem to shew ccnclusively, then it is contended, that in case, this 
investment is to be considered as of personalty, and the lot itself personalty, as regards this action; 
not being an acquisition but an investment. 

5. And further, that the time of the residence in Missouri, is not to be held as a domiciling 
in another country; but as an expedition,—an adventure. The man brought up some merchandise, 
—bought the lot,—sold out his goods,—and returned. 


enable them to get the benefit of an alleged equitable interest in a lot a 
of ground in the city of St. Loui. 4 he facts stated i in the bill are sub- 
stantially as follows : 
Sarah S. Essex, (now Mrs. sca) originally resided in Philadelphia, 
@ where she was married to Isaac Depas of New Orleans. At the time of the 
marriage, it ie design of the parties to make New Orleans their 
place of residéfice, they accordingly proceeded to that city imme- 
diately after their me e, and continued to reside there, for several 
years. Both parties time of their marriage,were destitute of pro- 
perty, but by their joint exertions, they succeeded in accumulating a con- 
siderable estate. By the laws of Louisiana, itis stated, one half of all 
the property acquired during the coverture, belongs to the wife, and 1 
cannot be conveyed by the husband or otherwise disposed of, so as to 
defeat thé\@ife’s interest, nor is it subject to the husband’s debts. In 
1838, Depas and his wife removed to St. Louis, taking with them a con- 
siderable amount of money and propé¥ty, acquired by their joint indus- 
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try in New Orleans,sas before stated, and soon after their arrival, Depas 
purchased with thé money aforesaid, a lot in the city of St. Louis, and 
took the title in his own.name. The parties continued to reside in St. 
Louis for several years’a@nd then returned to.New Orleans. After their 
return to New Orleans Depas became intempeffate in his habits and was 
guilty of brutal conduct towards his wife, so that in@l841, she was com- 
pelled to apply for a divorce in the courts of that State. The Parish 
Court of New Orleans, which had jurisdiction of this matter, directed 
a monthly alimony of sixty dollars during the pendency of the suit. Pro- 
cess was served on Depason the 31 July, 1841, and on the 9th July, 
1844, a final decree was pronounced, divorcing the parties. D@pas never 
paid the alimony, but to defraud his wife and prevent its collection, dispo- 
sed of all his property, so as to place it beyond the reach of legal process. 

Upon this statement of facts, the complainant, Mrs. Mayo, bases the 
following claims: 

1. That New Orleans being the place of the matrimonial domicil, by 
the laws of Louisiana all estate acquired subsequent to the marriage, 
was held in community, and the complainant was entitled to one-half 
thereof, on the dissolution of the marriage. 

2. That the property in St. Louis having been paid for out of the funds 
of the commucity, the complainant acquired a resulting trust therein to 
the extent e-half of the property. 

» 3. That said Depas having since squandered and fraudulently disposed 
, Of all the remainder of the estate held in community, he is liable to the 

é Wigoepleinant for one-half thereof, and his interest in said St. Louis prop- 
erty should be attached and subjecté@to this demand. 

4. That under all circumstances, the complainant is entitled toalimony 
out of his estate, and the St. Louis property should be subjected to this 
demand. 

In accordance with these propositions, the bill prays, that an account 
be taken of the property held in community, and Depas be held account- 
able for one-half thereof, and that his interest imthe St. Louis property 
be subjected’ to this, dé@mand; and further, that the resulting trust of 
complainant in said rope: ty be enforced, and Depas be decreed to con- 

vey the legal title to one-half of said property, and surrender the pos- 
session thereof; and lastly, that Depas be ordered to pay the complain- 
ant the monthly sums ordered by the Parish court of New Orleans ae 
alimony, with interest, and such other alimony be decreed@githe court 
may deem reasonable, and that said St. Louis property be subjected to 
the payment thereof. There is alo a prayer for general relief. 
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The record of the suit before the Parish court af New Orleans was 
made a part of the bill. From this, it appeared ' Mrs. Depas pre- 
sented her petition for a separation irom bed and board, preliminary to a 
divorce, and for an accountiof the acquests alld gains composing the 
matrimonial community between the parties, and that in the meantime 
Depas be enjoined ftom disposing of them. This petition was presented 
in 1841, and the order was made for alimony during the pendency of the 
suit. Per:onal notice was served on the defendant 3rd July, 1841. On 
June 20, 1842, a judgment of separation from bed and board was pro- 
nouncedend the parties were referred to a notary public for the settle- 
ment of their community. On the 3rd July, 1844, a divorce a vinculo 
matrimonii was prorounced. : 

To this. bill a demurrer was filed, in which the following grounds are 
taken: That the bill contains no equity; that as to the claim for alimo- 
ny, allowed by the Parish court of New Orleans, the defendant had no 
notice, and if he had, the remedy at law is complete and adequate; 
that as to the account of the community property, prayed for in the bill, 
this claim was made before the Parish court aforesaid, and was tried and 
determined in said suit. 

The demurrer, as to so much of the bill as related to recovery for ali- 
mony, was sustained, and as to the residue of the bill, the demurrer was 
overruled. By agreement of the parties, that part of the billgnot dismiss- 
ed, was taken as confessed, and by consent the court entered up a de- * 





cree at that term, in which the facts were found as stated in the bi!l, and 4. 


an account ordered in respect td the St. Louis property, directing the’, 
defendant to account for the sam@yatcording to its value on’ the 25th 
June, 1841, and for the increased Walue of the property, and the rents 
and profits from the date aforesaid to the time of taking the account, 
and the same was referred toa commissioner. (The report of the com- 
missioner was wamately approved by the court.) 

There can be no doubt that the law of this State must decide all ques- 
tions concerning the title, either legal or equitable, to the lots in St. 
Louis. It is in relation to this property alone, that there seems to be any 
controversy ; for, altaough the bill prayed an aéeount of the whole com- 
munity estate, the decree was confined to so much as had been invested 
in land here. 

“The rule as to the law of domicil,”’ says Abbott, C. J., in Brithwhis- 
tle vs. Vardell, (5 B. & C., 438) “has never been extended to real prop- 
erty; nor have I found in the decisions of Westminster Hall any doctrine 
giving countenance to the idea that it ought to be so extended. There 
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being no authority eerste: that the right of inheritance follows the 
taw of the domicil ofthe parties, I think it must follow that of the coun. 
try where the land lies.”? It is a settled rule of the common law, that 
in relation to land, the,@apacity to alienate.or to take—the mode and 
form of alienation, either testamentary or intemvivos—and the rules of 
inheritance, are regulated by the law of the place where the land is sit- 
uated. Story Conf. L., s. 435, et seq. 
it must be assumed then, that Mrs. Depas was, by the laws of Lou- 
isiana, entitled to one-half of the estate, both real and personal, belong- 
ing to the community of which her husband was the head, and;that De- 
pas, upon his removal to St. Louis, invested a portion of this community 
property in real estate. Did he acquire, by this investment, anequitable 
as well as a legal title, to the real estate thus purchased, or is he still to 
be regarded as a trustee for his wife, to the extent of her interest in the 
fund by which the purchase was effected? This question, as we have 
said, must be determined by our law, and not by the law of Louisiana. 
Now according to the law in this State, if A. purchases land with the 
money of B., and takes the legal title to himself, a court of equity will 
regard him as a trustee, unless there be something in the circumstances 
of the transaction, or the relation of the parties, to rebut such a pre- 
sumption. Here the relation of the parties was that of husband and 
wife. If the wife has separate property, not secured from the control 
of the husband by the intervention of a trustee, the husband is by our 
‘law. the trustee of the wife’s property. If in such a case the property is 
‘personal, and the husband invest it inland, taking the title in his own 
name, can it be doubted, that the equitable rights of the parties are not 
changed by the change of property and legal ownership ? 

The removal of Depas and his wife from Louisiana to this State, does 
not alter the character of this transaction. Had Depas, whilst residing 
in Louisiana, remitted a sum of money, belonging to the community, and 
procured its investment in Missouri lands, would the rights of the par- 
ties in Louisiana have been changed? What difference can it make, that 
previous to the investment, the parties had changed their domicil. The 
bill assumes that the purchase of lots in St. Louis was notan acquisition 
here, but a mere investment of money previously acquired in Louisiana. 
It was a change of the character of the property from personalty to 
realty. It is admitted that the wife was entitled to one-half the money 
with which the purchase was made. 

There may be cases in which the facts would show a consent on'the 


part of the wife to the change in the character of the property, which 
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would have the effect of divesting her of her separate estate. Such 
seems to have been the case in Kneeland vs. Ensley, ( Meigs’ R., 629, ) 
which has been cited by the counsel for the appellant. The husband in 
that case, by virtue of a power of attorney of his wife, without qualifi- 


rors wer 








cation, and without any agreement that the property should be held for 


her separate use, became possessed of certain property, previously be- 
longing to her. A reception of the property, under such a power of at- 
torney, which we must presume to have been executed in such a mode 
as by the laws of Tennessee bound the wife, was considered as divesting 
the wife, and converting the property into the absolute property of the 
husband. But here is no consent proved, and none to be presumed from 
the facts. Ifa mere removal from Louisiana to this State implies a 
consent on the part of the wife, that all their previous joint acquisitions 
in Louisiana should, after their change of domicil, become the absolute 
property of the husband, subject only to such contingent rights of dower 
as the laws of this State might secure, the learning of the books on the 
effect which a change of domicil has upon the rights of parties, must be 
superfluous. 
The other Judges concurring, the decree is affirmed. 
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1. If the maker of a non-negotiable note die, or make a general assignment of his property 
under the act regulating assignments of property, before the note becomes due; to make 
an assignor liable, it is necessary that the assignee should proceed against the estate of the 
deceased, or against the property in the hands of the assignee, unless he can shew that the 
maker of the note was, at its maturity, so insolvent that a suit against him would have 
been unavailing. 


2. Whether the maker was so insolvent, isa question for the jury to determine, under the di- 
rections of the court, and will depend upon the amount of the debt, and the per centage 
thereon, which might be recovered. 


APPEAL from St. Louis Circuit Court. 


Gamsie & Bates, for ppellant. 


By the refusing of one set of instructions, and the giving of the other set, the Circuit Couit 
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assumed and taught the jury, as law, two or three important propositions, which ‘we think very 
erroneous ; and— . 

1. The Circuit Court tells the jury, that if the maker of a note die, no matter how rich, nor 
how accessible his estate may be, the assignor of the note is bound to pay it; because the holder 
cannot sue the maker, a3 required by the Statute, and because the dead man is non resident ! 

2. That if the maker of a note’ assign his property toa trustee, to pay his debts—no matter 
how great the fund nor how accessible—the assignor is bound to pay the note, and the holder has 
no occasion to pursue the fund in the hands of the trustee. 

On the contrary, we hold the true meaning of the statute to be, that the assignor is liable for 
whatever portion of money, due on the note, which the assignee cannot make, by diligently 
pursuing the maker and his property, by all the means furnished by our own laws—and no more. 
Pocock vs. Blount, 6 Mo. R., 345; Ricketson & Holt vs. J.& T. Wood & Co.,10 Mo. R.; 
Bank U. S. vs. Tyler, 4 Peters R., 366, especially p. 389; 3 A. K. Marshall’s R., p. 59, 

A new trial ought to have been granted for many reasons, but especially because the jury 
wholly disregarded the second instruction given at the instance of the defendant. Whether that 
instruction were rigiit or wrong, is not the question here. If it were, it would be easy to shew, 
by referring to the facts proved, that it was both right and important. Certainly there was not 
more than one cause of action proved, and by finding a general verdict, expressly on all the 
counts, the jury not only falsified the testimony, but deprived the defendant of his motion in ar- 
rest, if there were any one good count. And we think that some of the counts are bad. 

The instruction was positive, and the disobedience of the jury plain and unequivocal. 


Lestiz & Lorn, for Appellee. 


It is contended by the appellee, that the evidence strongly supports the verdict, mot only be- 
cause it did not appear that the smallest amount could have been collected out of the estate of 
John Kerr, but because if any thing could have been collected, it was so small in amount as not 
to be embraced within the meaning of availabilty, as used in the Statute of Missouri. The testi- 
inony of several witnesses was, that John Kerr’s estate was not worth a dividend ; thet J. & A, 
Kerr were notoriously insolvent, and no witness states such facts as makes it certain that there 
was a farthing of property belonging to either of the makers of the note. 

The instructions given by the court, contain the correct principles of law, as applicable to the 
several counts in the declaration to which they point. The first and second counts aver the in- 
solvency of both the makers, and the institution of a suit against one in diligent time; and the 
first instruction of the court points to the diligence used in the prosecution of the suit against the 
surviving maker, and dispenses with presentation for allowance before the Probate Court, be- 
cause in said first and second counts it is averred, and by the evidence proved, that the estate of 
John Kerr was wholly worthless, and dispenses with presentation to the assignee of both es- 
tates, for the same reason. 

If the latter part of the third instruction given by the court below, should, in the opinion of 
this court, be erroneous, still the judgment ought to stand, inasmuch as the finding of the jury on 
the two first counts was well warranted by the evidence in the case; and under correct instruc- 
tions of law, barely stating to the jury that the solvency or insolvency of the estate of John 
Kerr did not affect the liability of the defendant under the third count of the plaintiff’s declara- 
tion, should in no manner disturb the verdict and judgment, but should be treated by this court as 
if there had been but two counts in the declaration. The insolvency of Augustus Kerr, and of 
John Kerr’s estate, was fully in issue under the first two counts, and the finding of the jury was, 
that both were utterly worthless. As to the amount or value of either or both the estates of the 
makers of this note, the appellee is content with the decision of this court in the case of Ricket- 
son & Holt vs. J. & T. Wood & Co., 10 Mo. R. 
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In giv etatter part of the said third instruction, the Circuit Court considered that sufii- 
cient dilig *had been used as against the surviving maker, to fixyfhe liability of the defendant, 


without reference to the estate of the deceased maker, upon the ground, probably, that by statute, 


' the note was several as well as joint; see Rev. Stat. 1845, p. 216, sec. 1; and that any suit against 


the administrator of John Kerr, within one year from date of administration, would be at the 
costs of the party bringing the suit. R. S. 1845, p. 94, sec..25. In this view of the subject 
that instruction is not error. 

The law applicable to the case at bar, is well laid down in the ease of Pocock vs. Blount, 6 
Mo. R., 345; 4 Peters, 366; 3 A. K. Marshall, 59, as explained by this court in the case of Rick- 
etson & Holt vs. J. & T. Wood & Co. 


McBraipr, J., delivered the opinion of the Court. 


This was an action of assumpsit brought in the Circuit Court of St. 
Louis county, by Collins against Clemens, as assignor of a non-negotia- 
ble note, made by the mercantile firm of J. & A. Kerr to James Clemens, 
for the sum of $3,230 56, bearing 10 per cent. interest, dated the 4th 
November, 1843, and payable in six months thereafter, and assigned by 
Clemens, for value received, to Collins. 

The declaration contained three counts on the note. The first count 
averred that at maturity of the note, John Kerr, one of the obligors, was 
dead, and that his estate was, and continued to be, insolvent, so that a 
suit would be unavailing; and as to Augustus Kerr, the other obligor, 
that suit was brought to the first term of the court after the falling due 
of the note, and prosecuted to judgment, upon which execution was is- 
sued, and returned nulla bona. { 

The second count, in addition, averred that the note, at maturity, was 
presented for payment to Augustus Kerr, the surviving obligor, and to 
John Kerr’s executor. 

The third count avers the insolvency, at, and ever since the falling due 
of the note, of both Augustus Kerr and John Kerr’s estate. 

Plea, non assumpsit—verdict and judgment for plaintiff. Motion for 
new trial made and overruled, exceptions duly saved, and appeal by de- 
fendant. 

The following is a summary of the evidence, as preserved in the bill 
of exceptions : 

A copy of the record from the Probate Court, containing a list of 
claims allowed against the estate of John Kerr, deceased, amounting in 
the aggregate to $97,069 09. Also a copy from the same court, showing 
the settlement of the administrator of said estate, by which it appears 
that there is a balance of money on hand amounting to $400. 
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Richard Peters states that John Kerr and Augustus Kerr. composed 
the firm of J. & A. Kerr, and dealt formerly as extensive wholesalémer- 
chants in St Louis. That the signature of the note sued on is the gen- 
uine signature of the firm, and the signature to the assignment on the 
back is the defendant’s hand writing. That he knew of the existence 
and origin of the note—heard Mr. Clemens say he was on such a note, 
and that it was a hard case. The note was given to Mrs. Collins for 
money lent to the Kerr’s, for which Clemens was security. Have heard 
it said the Kerr’s were insolvent—it was the common talk, and he has no 
doubt but that they were so. It is notorious that they are insolvent, and 
a claim against them is worth nothing of consequence. Augustus Kerr, 
as surviving partner, made an assignment of the assets of the concern, 
before the maturity of the note—the assignment is not yet settled up. 
John Kerr, individually, was largely indebted, and a large amount of his 
debts were paid under deeds of trust upon his property; but to witnesses 
knowledge, the estate of John Kerr never paid any but debts that were 
a specific charge upon his property. Knows nothing of his paying any 
of the creditors of the firm of J.& A. Kerr. Mr. Allen, the administra- 
tor, told witness, there was a mere trifle in the Probate Court; so tri- 
fling that it was not worth while to make a dividend. Had nothing todo 
with the firm of J. & A. Kerr, but was a partner of John Kerr till his 
death, in the name of Kerr & Peters. Settled most of the debts of Kerr 
& Peters out of the assets of that firm, and after settlement of that con- 
cern there was nothing coming to John Kerr. 

William C. Carr states that he was well acquainted with the Messrs. 
Kerrs, John and Augustus. He, with Matthew Kerr, endorsed a note 
for them for about $5000, and to secure him, John Kerr assigned in trust 
personal property, which he hai sold and paid his part of the debt; the 
other half remains unpaid, or has been paid by the other endorser. Mr. 
Allen told him that the estate of John Kerr was insolvent—had several 
conversations with Mr. Allen on the subject, and learned that the estate 
was greatly insolvent. He knew a good deal of John Kerr’s property, 
and of the sale of some of it; it was encumbered, and sold under such 
encumbrances. 

P. D. Tiffany states, that John Kerr died in Dec’r. 1843. John and 
Augustus Kerr had been partners in trade, doing a large wholesale bu- 
siness in St. Louis. After John Kerr’s death, Augustus assigned the as- 
sets of the concern to Mr. Beverly Allen, for the benefit of creditors. 
Cannot answer whether the estate of John Kerr is or is not insolvent, 
as the claims allowed in the Probate Court against the estate, are not 
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only ib orrstaabts, and the debts of J. & A. Kerr, but also notes en- 
dor PTiGeA. Kerr, and the debts of Kerr & Peters, many of which 
debts havé been paid since allowance, in various ways; some by sale of 
lands, whieh had been conveyed in trust for particular debts; some by 
Mr. Peters, and some by Matthew Kerr, who was bound as endorser. He 
is acquainted with Matthew Kerr’s transactions, (being his son-in-law; ) 
he paid a large amount of these debts, say about $40,000; upon a con- 
siderable amount of which, say 6 or $8000, he is entitled ¢o a dividend 
out of John Kerr’s assets. A large portion of John Kerr’s personal 
property was mortgaged to W. C. Carr. At the time of John Kerr’s 
death, he had a large amount of personal property, chiefly household 
furniture, and lands at or near Clarksville and Lexington, in Missouri ; 
at Dubuque, in Iowa; and at Galena and Springfield, in Illinois. These 
lands were not emcumbered, as far as witness knew. All these lands 
were conveyed in trust to Mr. Allen, as part of the assets of J. & A. 
Kerr. There was a nominal sale of some of these lands by the trustee, 
but only one actually sold; the others were, bid in to prevent a sacrifice. 
The property assigned had two liens upon it; a general lien to Mr. Kerr, 
and specific liens for loans, except the land west of the city, and in IIli- 
nois. The trustee has received and paid out a great deal of money— 
there were valuable lands in St. Louis conveyed to him, which were sub- 
ject to previous deeds of trust, for debts not due; for these Mr. Allen 
received the rents, and paid the interest on these debts, and in this way 
got $2,500. The liens upon the property were greater than the proper- 
ty would bring in cash. The note sued on, and another note on which 
Matthew Kerr was endorser, were in the hands of Mr. Collier for col- 
lection. I took the precaution to have the note on which Mr. Kerr was 
endorser, allowed both before the Probate Court against the estate of 
John Kerr, and before the assignee. Suppose the estate of J. & A. Kerr 
will pay a dividend—how much nobody can tell; there is still due to 
Matthew Kerr from 6 to $10,000, after a sale of the property on which 
he had a general lien. 

John F. Darby states, he held for collection some claims against Kerr 
& Peters, and a small claim against John Kerr, individually, which he 
had allowed in the Probate Court aginst John Kerr’s estate ; the claims 
of Kerr & Peters were afterwards settled by Peters, by compounding. 
He understood from Mr. Allen, the executor of John Kerr, that the es- 
tate was badly insolvent; talked with the Probate Judge, and examined 
the records, and judging from the amounts allowed, don’t believe that 
John Kerr’s estate will pay five cents in the dollar. This examination 
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and inquiry was made with reference to settlements of debts against 
John Kerr. 

John R. Shepley states, that he is the administrator de bonis non, with 
the will annexed, of John Kerr. The account of Mr. Allen, the execu- 
tor, shows an amount of money of over $400, and there is a note of about 
$400, so that the assets, as far as I know, amount to about $800—the 
claims allowed against the estate, by the Probate Court, are something 
over $90,000. He considers the estate of John Kerr badly insolvent, 
and thinks there would'remain unpaid more than $60,000, after deduct- 
ing all debts paid by sale of property or otherwise. 

J. B. Crockett states, in 1844 the claim of T. Rockhill against John 
Kerr, was sent to him for collection, and about $12,000 was secured by 
mortgage on property on Main street; besides which, there was an open 
account; the whole claim was allowedinthe Probate Court. The mort- 
gaged property was sold, and bought in for the creditor, who directed 
him to buy itin, if it did not bring the amount of the debt; after the sale 
a balance of the debt remained unpaid; this was the only way to get 
the debt paid. The property was worth about the amount of the debt ; 
he did not think it worth while to inquire for more property. 

The note and assignment thereon was then read to‘the jury. Alsothe 
record of a suit brought by the plaintiff against Augustus Kerr, one of 
the makers of the note; and it was agreed by counsel that the suit was 
brought to the first term of the proper court after the note fell due; that 
it was prosecuted to judgment in due course of law; that an execution 
issued on said judgment without delay, and that the same was returned 
by the sheriff, nud/a bona. The defendant then offered and read in evi- 
dence, a deed of trust executed on the 11th January, 1844, by Augustus 
Kerr to Beverly Allen, conveying to him a large quantity of real estate, 
lying in this State, the State of Illinois and Iowa. A number of the lots 
and tracts of land lying in this State, were subject to mortgages and 
deeds of trust previously given. Also, a large amount of promissory 
notes and open accounts, due to Augustus Kerr and to J. & A. Kerr. 
Then the evidence that B. Allen accepted the trust, and filed in the of- 
fice cf the Clerk of the Circuit Court, an inventory of the assets con- 
veyed to him. ; 

Henry L. Cobb, a witness, stated that he assisted Mr. Allen in the 
business of the assignment; some of the schedules are made out in wit- 
nesses hand-writing; knows that Mr. Allen collected some money on the 
claims—some few hundred dollars passed through his hands. At the re- 
quest of Mr. Clemens, witness called on Mr. Wickliffe, the attorney who 
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liad the note in his hands for collection, to get him to have the note pre- 
sented for allowance against the estate of J.& A. Kerr. Mr. Wickliffe 
said he“hiadi@fdetermined what he would do with the note, that Mr. 
Leslie wa$@@ubsel with him, and he would consult with Mr. Leslie about 
it. Mr. Clemens seemed very anxious about it, and I called on Mr. 
Wickliffe again the next day, when he told me he had determined not to 
present the note. Mr. Allen had given notice in the newspapers of the 
time for presenting claims against the trust fund in his hands. The note 
not being presented by Mr. Wickliffe, Mr. Allen said it might be pre- 
sented on the next day, or ina day ortwo. Some money is collected 
now, and not paid over—certainly not enough to pay all the debts of the 
two firms. 

The protest of the note was then read to the jury; also, the notice of 
Allen, the trustee, fixing the time and place for exhibiting claims against 
the trust fund in his hands. 

The plaintiff again called Richard Peters, who states that John Kerr’s 
real estate in St. Louis was generally encumbered—that many of the ac- 
counts assigned are almost. worthless—there are some of the large 
claims in the list for which lands were taken, and are not settled. A 
considerable part of the accounts of little value—they are old and well 
kept—don’t know that they are barred by any statute of limitation—is 
familiar with.accounts, and had tried to collect many of them, but could 
not. 

Upon this evidence, the defendant moved the following instructions 
to. the jury: 

- If the jury find for the defendant, they should say so in their ver- 
dict, and need say no more. 

2. If the jury find for the plaintiff, they ought to state in their verdict 
for which of the three counts of the declaration they so find. 

3. There is no testimony before the jury proving, or tending to prove, 
tha: the defendant made to the plaintiff, any express promise to pay her 
the sums of money sued for in this action, or any of them. 

4. Upon the case made by the plaintiff, and upon all the testimony be- 
fore the jury, the Jaw does not imply or presume a promise by the defend- 
ant to pay to the plaintiff the amount of the note sued on, and the jury 
are not warranted in implying or presuming any such promise, with- 
out proof satisfactory to them that such promise was made. 

5. If the jury believe from the testimony that the holder of the note 
now sued on, could have recovered, or could yet recover, the whole 
amount of said note, or some part thereof, by exhibiting the same against 
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the estate of John Kerr in the Probate Court, and prosgcuillll thejsame 
there diligently, and thatthe holder failed so to exhibit and: prosecute 
the same, the plaintiff ought not to recover in this actiOfig. ~~ 9 

6. If the jury believe from the evidence that the h 





er of the note 
sued on, could have recovered, or could yet recover, the whole amount 

of said note, or some part thereof, by exhibiting the same against the 
assignee, or the estate and funds in his hands, and prosecuting the same 
with diligence, and the holder failed so to exhibit and prosecute the 
same, the plaintiff ought not to recover. 

The court gave the first two instructions, but refused to give the 
others, and the defendant excepted. Aiisedits seta the court gave the fol- 
lowing instructions: 

1. If the jury believe from the evidence that the note sued on inthis 
action was made by John & Augustus Kerr—that at the time the said 
note became due, the said John had deceased—that the plaintiff in this 
action instituted a suit upon said note at the September term of the St. 
Louis Court of Common Pleas, in the year 1844, against Augustus Kerr, 
as survivor of the said John—that said suit was prosecuted in due 
course of law to final judgment, then execution was taken upon the said 
judgment on the 8th October, 1845, and placed in the hands of the sheriff 
of St. Louis county—that the said sheriff made his return on said exe- 
cution, of no goods, chattels, lands or tenements, of the said Augustus 
Kerr, whereof tolevy and satisfy the said execution, or any part thereof— 
if these facts appear from the evidence, the plaintiff is entitled to reco- 
ver against the defendant under the first or second counts of the d@ela- 
ration. 

2. Under the first or second counts of the declaration, it was not ne- 
cessary, nor does the law require that the plaintiff, before the institution 
of this suit, should have presented the said note for allowance, either to 
the assignee of Augustus Kerr, or to the court of Probate of St. Louis 
county, against the estate of John Kerr. 

3. If the jury believe from the evidence, that the note sued on in this 
action was made by John & Augustus Kerr—that at the time the said 
note became due, the said John Kerr had deceased—that said Augustus 
Kerr, before the said note had become due, made an assignment, in good 
faith, of all his property and real estate, and of all the property in his 
hands as survivor of the said John, and belonging to the said firm of J: 
& A. Kerr, for the benefit of the creditors of the said firm, and of the 
said Augustus—that at the time said note became due, and up to the time 
of the institution of this suit, the said Augustus Kerr was insolvent, so 
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/ sum of*money mentioned in said note, or any part thereof, 

‘ have been collected under a judgment and execution on said 

~ note, aga inst said Augustus Kerr; if these facts appear from the evi- 
dence, the plaintiff i is entitled to recover against the defendant, under 
the third count in the declaration. 

4. Under the third count of the declaration, it was not necessary, nor 
does the law require, that before the institution of this suit, the plaintiff 
should have presented the said note for allowance, either to the Probate 
Court of St. Louis county, against the estate of John Kerr, or to the as- 
signee of Augustus Kerr. 

5. Whether the estate of John Kerr was solvent or insolvent, is wholly 
immaterial to the plaiptiff’s right of recovery under the third count of 
the declaration. If the jury believe from the evidence, he deceased be- 
fore the note become due, the solvency or insolvency of his estate can 
not and does not change or lessen the liability of the defendant. 

The defendant excepted to the instructions given by the court. 

This proceeding was instituted under an act of the General Assembly 
of this State, entitled “An act concerning bonds and notes,” R. C. 1835, 
p- 105, sec. 9, which enacts that “the assignee of a bond or note (other 
than a negotiable note, as defined by the sixth section of this act,) may 
maintain an action against the assignor, upon failure to obtain payment 
from the obligor or maker, only in one of the following cases: First, If 
he use due diligence in the institution and prosecution of a suit at law, 
agaimst. the obligor or maker, for the recovery of the money or property 
due, or damages i in lieu thereof; Second, If the obligor or maker is in- 
solvent, or is not a resident of, or residing within this State, so that a 
suit would be unavailing, or could not be instituted.” 

The only difficulty in the practical application of this statute, is, to de- 
termine when the assignee has used due diligence, in the institution and 
prosecution of a suit against the obligor, to entitle him to recover against 
the assignor. As from the diversified circumstances attending those 
transactions, no inflexible rule can be laid down, each case must there- 
fore depend upon its own peculiar facts, or be decided from analogy to 
adjudged cases. 

If in the case under consideration, the right to recover was founded 
upon the total insolvency of the makers of the note, then the question 
would be one of fact for the decision of the jury; but it is contended, 
that if insolvency is not fully established, the plaintiff is still entitled to 

recover, because one of the obligors died before the maturity of the note, 
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and the other made an assignment for the beneiit of creditors.  Wehave 
not been able to find any adjudged cases directly in point. Lit « 

In Pirtle’s Digest, p. 44, sec. 53, it is said, “where the makerof the 
note is dead, when the note becomes due, and there is no administration 
on his estate, and no heirs, the assignee may proceed against the assign- 
or, and prove insolvency by parol.’? 2 Marsh. 255. And in sec. 56, it 
is said, “the assignee must diligently pursue all legal means to obtain 
payment of the instrument assigned; and where the debtor has rendered 
a schedule of his property, under the law concerning insolvent debtors, 
he must show that he has taken such steps as he may, to avail himself of 
the articles contained in the schedule.”” 3 Marsh. 60. 

From the whole tenor of judicial decisions on the subject, it may be 
asserted, that the assignee must prosecute the claim, with that diligence — 
which a prudent man would, if he were an original party to the contract. 
And there is no hardship in requiring this strictness at the hands of the 
assignee, for the law substitutes him for the obligee in the bond, placing 
the control of the case in his own hands, and holding him responsible for 
any loss which may arisefrom his neglect. If this be so, then we think 
the assignee is bound to prosecute his claim against the estate of a de- 
ceased obligor, or against the funds of the obligor, if they be in the 
hands of a trustee, unless he is enabled to show that the estate is in- 
solvent. 

Another question here arises, where the estate is not wholly insolvent, 
and the assignee might be enabled to obtain a part satisfaction ofjhis 
debt—what part of the debt, if part only could be made, would ines 
upon him this obligation? This would depend upon the amount of his 
claim, and the dividend which could be obtained. Suppose the amount 
sued for was $10,000, and that ten per cent. could be obtained by pre- 
senting the demand, either to the county court, or against funds in the 
hands of a trustee, this would be $1000, which would compensate for 
the costs and trouble of collecting; but if the amount claimed was only 
$100, and but ten per cent. could be obtained by the above proceeding, 
then the law would not impose so useless an act upon the assignee, as 
the conducting a proceeding where the amount obtained would not pay 
the costs. Whether, therefore, the amount which could probably he 
obtained by such a proceeding, should make it the duty of the assignee 
to prosecute the same, must from necessity, it appears to me, be referred 
to the jury under the direction of the court. See the case of Ricketson 
& Holt v. J. & T. Wood, 10 Mo. R. 547. 

From the evidence in the case, it is very questionable whether the 
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prospect of getting an amount sufficient to authorize the assignee in pre- 
senting her claim to the county court or to the"trustee, imposed upon her 
the duty of doing so. Some individuals, having claims against the obli- 
gors, were of opinion that nothing could be made by such a course, 
whilst others, through abundant caution, presented their claims for al- 
lowance. The court should have referred the question to the jury. 
Whether there was an express promise by the assignor to pay the as- 
signee the amount of the note sued on, or an implied promise, or neither, 
is unimportant, as the law gives the plaintiff the right to recover when 
she shall make out her case according to its provisions. 

For the giving of the fifth instruction the judgment wiil be reversed 
and the cause remanded. 


MARK SAMUEL vs. THE CITY OF ST. LOUIS. 
APPEAL from St. Louis Criminal Court. 


McBripr, J., delivered the opinion of the Court. 


te it, Samuel, before the Recorder, for a violation of an ordinance of 
the City of St. Louis, entitled “An Ordinance in relation to Misdemean- 
ors,” approved 16th Sept. 1843. The charge is, that the defendant did 
on the first day of the week, commonly called Sunday, after nine o’clock 
in the forenoon, keep open his place of business, and offer merchandize 
for sale, by reason whereof, he subjected himself to a fine of $100. 

A trial was had before the Recorder, which resulted in a finding against 
the defendant of twenty dollars; whereupon he appealed to the Criminal 
Court. In the Criminal Court he moved to dismiss, because the com- 
plaint was informal and insufficient, and the Ordinance 4 violation of the 
Constitution; which motion was overruled and a trial had, when the de- 
fendant was found guilty, and a fine of $25 assessed against him. A 
motion was then made to set aside the verdict and grant a new trial, for 
the reason that the verdict was against evidence, the weight of evi- 
dence against the law and the instructions of the court, and that the 
court erred in the instructions given, and also committed error in refu- 


ns was a proceeding instituted by the City Attorney against the de- 
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sing proper instructions asked by theydefendant; this motion »swas also 
overruled, and exceptions taken, and an appeal to this Court. 

No instructions appear in the record. There has been no*assignment 
of errors filed in the case, nor appearance of any kind in this Court. 

We have examined the record, but have found no error in the pro- 
ceedings. The judgment of the Criminal Court will be affirmed, and 
the case remanded, with instructions to that court to enforce its judg- 
ment. 


SOUTHWORTH er at, vs. HOPKINS’ HeExrs. 
ERROR to St. Louis Circuit Court. 


Statement of the Case. 


In this case, Thomas Southworth and wife and oihers, legal representatives of one John Buzan, 
filed their bill to enjoin proceedings at law, and for further relief, against Thomas Hopkins. The 
bill set forth that one Jonas Seely and wife, on the 15th day of December, 1831, made a written con- 
tract with John Buzan, whereby, it was agreed that Buzan should cultivate, work andi ea 
certain tract of land Belonging to Seely and wife, and whereon they resided, according eir 
instructions, and secure the crops raised upon it; that he should divide the fruit produ n the 
orchard upon the land, with said Seely and wife; that he should provide Seely and wife with fire 
wood; that he should divide into two parts the pasture of said land, by a fence, the eastern part 
being for Seely and the western for Buzan; and that he was to keep in repair all the fences of said 
land; Seely and wife reserved to themselves all the houses, out houses and garden, on the north side 
of the spring branch running through the said lot. In consideration of the premises, Seely and 
wife contracted with Buzan that he should have and enjey all of said tracts, except the reserved 
parts, during the life of Seely and wife, and upon their decease he should be absolutely possessed 
thereof, in fee simple. The bill avers performance of the contract by Buzan—that ever since 
the making of it, Buzan until his death, and since that time his family who were adults at the 
time have resided on the land. That in the year 1836 or 1837, Mrs. Seely died, and Seely became 
discontented with his residence and removed to Ralls county, without any fault or neglect on the 
part of complainants in performance of their duties and obligations towards him, and that after 
removing, he conveyed to one Thomas Hopkins,in the year 1836, who is made defendant, the 
said tract of land in fraud of the rights of complainants who had always performed their contract 
until prevented by the act of Seely himself. That Hopkins paid nothing for the land, and that he 
had full notice of the contract by virtue of which Buzan held it. That Buzan in his lifetime by 
himself and his adult children were always ready and willing to perform their contract towards 
Seely, and actually did perform it until he left the county of St: Louis, in which the land lay.— 
That Hopkins has commenced an action at law to dispossess the family of Buzan from the land 
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in question, atid the bill prays that he maybe enjoined from prosecuting the same—that he be 
decreed to give up his deed to be cancelled, and for general relief. 

An answer was filed by Hopkins, on oath, setting up non performance of the contract by 

¥ Buzan, wantiof notice to Hopkins, and a general denial of equity inthe bill. It was also averred 
that Hopkins had paid Seely, $400, for the land in cash, at the date of tne execution of the deed. 
This last position, objected that Buzan having died and Seely being yet alive, although Buzan had 
died after Seely had left the county of St. Louis, the representatives of Buzan are not in legal 
contemplation capable of performing the contract. 

Depositions were taken on both sides and witnesses examined at the hearing. At the hearing 
the bill and exhibits, and the answer and exhibits were read—and then plaintiff read, First, the 
deposition of John Chitwood, with whom Seely has resided since he left St. Louis county, by 
which it appears that Hopkins had never paid Seely any money for the land in question, but had 
executed his note, which Seely had assigned to Chitwood. He also proved, that the contract 
between Seely and wife and Buzan was talked of between the parties, viz, Seely and Hopkins. 
Second, the deposition of Garnsey, by which it appeared he knew all the parties to the bill—that 
they were all the children and representatives of Buzan; that he was subscribing witness to the 
agreement between Seely and wife and Buzan, and saw the parties execute it; and that the neigh- 
bors, of whom Hopkins was one, as a general thing, knew of the tenure by virtue of which Buzan 
and his family held the land, and were aware of the contract between him and Seely. Third, 
William Patterson, witness for complainant, testified that John Buzan went upon the land in ques- 
tion in 1831, and lived there at least five or six years, and until Seely removed from the county.— 
Buzan was son-in-law of Seely. Witness was at Seely’s house when his wife was cying. He 
was there only two or three times while Buzan cultivated it. Saw it one summer just after 
the wheat was shocked up; he was then on a visit to Seely. Mrs. Seely died in the fall of the 
year. Onthis occasion, witness remarked one of Buzan’s sons was haulirg wood to the door, for 
fire. The next spring Seely left the county. Hopkins had been in the neighborhood several 
years before Seely left it. He lived ata mill frequented by the neighbors, and within a short dis- 
tance of Seely’s and Buzan’s residence. To the best of the knowledge and belief of witness, the 
contract by which Buzan held the land was matter of notoriety in the neighborhood. Witness 
was the depositary of the written agreement. Sometime in 1839, Hopkins got a copy of it from 

sr nt thinks this was about January, in that year—it was after Seely left the neigh- 












































bo d, and at the time some difficulty occurred between Buzan and Hopkins about some cern. 
The Buzan farm was during the time Buzan cultivated it for Seely, as well cultivated as the gen- 
erality of farms in that neighborhood. Witness passed it once when Buzan had got out a great 
number of new fence-rails for putting up the fences. This was soon alter he had went upon the 
land. There was a common fence around it when witness saw it; that about thirty acres were 
under cultivation; that the pasture was divided bya cross-fence; that the largest part of the arable 
land was reduced to that condition by Buzan; that Buzan built himself a house on the south side 
of the spring branch. Seely’s and Buzan’s houses were about seventy-five yards apart. The 
spring branch runs east and west. Witness could not say how large a field was to the north of 
the branch. Buzan enlarged and cultivated it. The and was sometimes cultivated before Buzan 
went there. After he went there the pasture was divided by a cross-fence. Don’t know pre- 
cisely who made the fence, or when. 

Thomas Clark, witness for complainant, knew Buzan and all his family, also Seely and his fam- 
ily. Some of Buzan’s family were living on the land when Buzan died. He died in St. Louis.— 
Witness heard Hopkins before he purchased tHe land from Seely, say he did’nt like the Buzans or 
any of the family and that he wanted to get them out of the neighborhood—that he intended buy- 
ing the land they were living on, and get them out of the the neighborhood. Hopkins spoke of 
the contract between Seely and Buzan. Witness mentioned itto him. Hopkins said it was of 
no account. Witness lived about two miles from Buzan—was there frequently; thinks the 
fences and crops were as good asthe general run of them in that neighborhood, but he did not 
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notice them particularly. Corn, wheat and oats were cultivated every year. _ Witness can bleed, 
and knows something of the treatment of diseases, tho’ not a doctor; was frequently, at Seely’s to 
see the old people. He always saw fire wood there in cold weather, and never hean# any com- 
plaint for the want of it. Hopkins had been two or three years in the neighborhood when Mrs. 
Seely died. Witness thinks the contract between Seely and Buzan was known to the neighbors 
generally. It was frequently talked of and known to be inerror. Witness cannot speak partic- 
ularly of the improvements made by Buzan, but believes that he enclosed and cultivated the field 
north of the brar.ch. On cross-examination, witness said that Hopkins told him that he did’nt like 
the Buzans and intended to get them out of the neighborhood, and the instrument by virtue of 
which Buzan claimed the land was of no account, or that the title of Buzan was of no account.— 
Witness thinks a written contract was talked of between him nnd Hopkins, but cannot say posi- 
tively that a written contract was mentioned. 

It was admitted that the land sold by Seely to Hopkins, was the same which is mentioned in 
Hopkins’ answer, and which was and had been occupied by Buzan and his family. 

Joseph Patterson, testified that Mrs. Seely died in the fall or winter of 1834-5, and that about a 
year afterwards Seely went up the country. Buzan died aboutseven yearsago Witness has fre- 
quently seen the farm of Buzan, while Buzan lived there, but never noticed it particularly. Wit- 
ness lived at the mill spoken of by Garnsey, who ownea the mill. Garnsey told witness of the 
contract between Seely and Buzan. Hopkins bought the mill from Garnsey, but did not come to 
the mill while witness was there. The agreement was well known and talked of among the old 
neighbors. Witness cannot say that he was at Seely’s in cold weather while Buzan was working 
the land—was there in summer-time, but did not notice the crops particularly. Does not know 
how much of the land Buzan cleared. There were fences enclosing the pasture and the fields of 
thefarm. The fences were not remarkable one way or the other; they would keep out ordinary 
stock, but would not turn breachy cattle—some cattle will break any fence you can make with rails. 
Buzan’s fence was good enough for ordinary purposes, and witness never heard of stock break- 
ing through it and injuring the crops. On cross-examination, witness said he did not speak with 
reference to any particular time. Witness did not consider the fences to be in what he would cal} 
a good condition. The main or public road passed to the north of the field, and close to the fence. 
The fence was near the northern line of the land, and the east boundary was the mill tract, and 
was a quarter of a mile from Seely’s house. There was a fence connecting the “—- and 
south enclosed fields; the pasture lay between them on both sides of the branch; the pastiire was 
divided by a cross-fence. Buzan put the fences up and kept them in repair. They may be there 
yet, but witness has not seen them for a twelve month. 

Elisha Patterson stated that Jonas Seely left the county of St. Louis for the upper country in 
1835. Hopkins came into the neighborhood before Mrs. Seely’s death, and she died in the fall of 
1834. Seely and Buzan lived on the land in 1834 and 1835. The contract between Seély and 
Buzan was in the opinion of the witness no secret, but witness never heard Hopkins talk of it. 
Witness frequently saw the land while Buzan occupied it and thought it was in good order—thinks 
the north field was enlarged by Buzan. The pasture contained about five acres, the north field 
ten or twelve, and the southern fifteen or twenty. Altogether, perhaps, there were frem thirty to 
fifty acres under fence. The fences were good enough to turn most stock, and witness never heard 
of any damage to the crops on this land from bad fences. Witness frequently saw Seely at his 
house during winter, and always saw fire wood at his door. On cross-examination, witness sta- 
ted that Seely was now eighty years of age, at least. He was feeble and decrepid in 1835, and 
unable to get his fire wood or do any work. He had no slaves. Witness knew him for thirty 
years of hislife. Mrs. Seely was until she was taken sick, much the stouter of the old people.— 
Witness believes that the Buzans cut Seely’s fire wood after hauling it tothe door. The last time 
witness was at his house, Seely was alone—it was after his wife’s death. Some member of Buzan’s 
family staid with him as a general thing, and waited on him. Witness thinks the condition of 
Seely after his wife’s death was forlorn and bad. Seely wanted witness to come and live with him. 
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Thomas F. Blair, for complainants, had acquainted with Seely and Buzan for twenty years + 
—knew the land im controversy—it was cultiwated with ordinary care and as well as the gene- 
rality of fagrhs.in’ that neighborhood. Buzan put up the fence on the north side of the braneh 
and enlarged the cultivated fields, and raised very good crops considering the land, which was 
thin. Thinks Buzan put upa cross fence dividing the pasture into two parts. The spring was in the 
middle of the pasture, was enlarged by Buzan, aud the fence passed over it so as to leave part of 
the epring for the two families, between whom there was at one time a misunderstanding. Wit- 
ness frequently heard the neighbors talk of the contract between Seely aud Buzan, but never heard 
Hopkins say anything of it until some difficulty occurred between him and Buzan about 
some corn. Hopkins was in the neighborhood a year or two before the death of Mrs. Seely.— 
He lived at the mill already spoken of. It was generally known in the neighborhood that Buzan 
was to have the land upon the death of Seely. Witness was often at Seely’s house in cold weather, 
he always had fires. Witness has mace up fires for him. There was always fire wood at the door; 
and it was generally cut to the proper length. Sometimes witness cu: it. Witness frequently 
saw different members of Buzans family there; and one or another member of it was there con- 
stantly. Once, while Mrs. Seely was unwell, Nancy Buzan stayed there several months. 

On cross-examinition, witness stated that, before Buzan went on the land, there was no fence 
dividing the pasture; he is not sure that the fence was put up the first year, and rather thinks it 
was put up the second year. It was acommon worm-fence, about one hundred and fifty yards 
long. There was water in both pastures. Cav’t say how long the fence was kept up. Witness 
left the neighborhood in 1837. Was there when Mrs. Seely died. Mrs. Seely was very old and 
decrepid. The old people wou!d somtimes ask witness to cut wood when he was there. 

James C. Musick knew Seely and Buzan and the land in controversy. Does not remember 
when Mrs. Seely died; thinks Buzan died in 1840. Sometime in 1835 and 1836, Buzan showed 
witness the contract between him and Seely. Hopkins was in the neighborhood then, and Seely 
had not left it. Witness had been justice of the peace for severel years and Buzan asked him his 
opinion of the contract. Witness does not remember having heard Hopkins say anything of the 
contract until after he heard that Hopkins had a deed for the land. Witness was not on the land 
more than twice while Buzan worked it. It was a small farm, fenced in and cultivated in corn. 
The pasture was divided by a cross-fence before Seely’s death. 

Oni€ross-examination, wituess said that there had been some disagreement between Buzan and 
Seely, which led Buzan to consult witness. Buzan said it was impossible to please the old-man; 
that he was irritable and childish. 

Clement Brown, witness for defendants, testified that he lived half a mile from Seely. That he 
went there in the spring of 1834. Seely lived to the north and Buzan to the south of the branch. 
Seely went to Ralls county in the spring of 1835. On the north field, the fence was a common 
fence; next to the road it was tolerably good; near the house it was not so good. Witness gene- 
rally saw wood at the house; sometimes it was more, sometimes less. Witness never cut wood 
or carried it into the house for Seely. ‘There was an interval between the north and south field 
when Buzan first went there—this space was open in 1835, and is open now. Seely was there 
then. Witness was at work at the mill for Hopkins in 1835 and 1836. The pasture was enclosed 
in 1836; no traces or remains of fences across the pasture before that time. Witness lived and lives 
west of the tract of land in question, and the land was between the mill and witness’ house. In 
1835, a crop of corn was raised on Seely’s place, ana it was cribbed and penned. Seely was feeble 
and unable to work. Witness does not know what became of the corn—heard that Hopkins 
had got one load—he said he had boughtit. Buzan came to the mill in a passion, charged James 
with taking the corn, and forbade his taking any more. This was in the fall of 1835. 

On cross-examination, witness said he did not remember a fence dividing the pasture in 1834. 
Late in the fall of 1836, saw Seely’s cow and horse running in the range. There was some milk 
sickness in the neighborhood; and cows and horses are kept up until the frost has killed the veg- 
etation. They can’t be kept up always, and are frequently seen running at large. Saw Seely’s 
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in the ange in 1835. In that year, Mrs. Buzan askgéiwitness to go and sce Mr. Seely and ask 

“himto come and live at her house, where she cou e him comfortable and dttend his:.— 
Witness delivered her message to Seely, who got into a passion and said he would néver put bis 
foot inside of their house—that Buzan had fallen out with him and ordered him out of it. Wit- 
ness simply told Mrs. Buzan that Mr. Seely would not come, and did not report his observations.- 
She said she was sorry Seely was frequently petulent and ill-tempered, as old people often are.— 
Witness knew nothing personally of the falling out between Seely and Buzan. Witness frequently 
saw Nancy Buzan (now Mrs. Watson) at Seely’s house, waiting on the old man—also, saw Han- 
nah Southworth there, and Buzan’s boys doing the same thing: never saw the place without fire 
weod in cold weather. Sometimes it was all cut to a proper length for being put on the fire, and 
sometimes not. Witness was never there after the death of Mrs. Seely, without seeing one oi 
Buzan’s family there, waiting on the old man. Mrs. Buzan’s message was delivered after Mrs. 
Seely’s death, in the fall of 1835. The old man did not stay there long afterwards. Heard there 
was a contract by which Buzan was to have the land after the death of the old man, but never 
heard Hopkins speak of the contract until he had bought the land. 

Timothy Bray testified that he lived at the mill from 1829 to 1833—he frequently passed Seely 
and Buzan’s field, and remembers the ten acre Jot on the north.. The pasture was not enclosed at 
first. Witness uncertain whether it was enclosed or not in 1833, but he thinks not. Witness 
left in 1833, (September)—did not particularly remark the fences—that towards the road was 
pretty good. Visited Seely’s house as often as any one inthe neighborhood. There were no 
fences enclosing or dividing the pasture, up to 1833. Witness frequently saw Buzan’s sons haul- 
ing fire-wood to Seely’s house, and also saw wood there which had been hauled already. Don’t 
know who cut the wood into lengths for the fire, nor why the old man left his house. Witness 
left the neighborhood in the lifetime of the old lady. 

Laban Landon testified that he had known Seely and Buzan since 1824, and until Seely left the 
county. He lived about five miles from Seely’s, and was frequently at his house when Buzan 
jirst went on the land. Seely left in 1835. His wife died in the fall of 1835, and he left in the 
latter part of the same year. Seely was brought to witness’s house by an old gentleman named 
James Stuart—he stayed there until the following spring, when he went to Ralls county. Seely 
sent word to witness once or twice by Nancy Buzan to come and see him, and witness refused to 
£9, but told Stuart to go. Seely was feeble and almost helpless; he was probably sick. He jas 
very old—about 73 or 74, as witness heard him Say. : 

Wm. James testified that he was acquainted with Buzan and Seely more than thirty years ago. 
Remembers the pasture between the north and south fields. Witness went to the mill in tbe 
winter of 1835 and 1836, and continued there two years. Seely quitted the place in 1835. The 
mill was three quarters of a mile from Seely’s. In the winter of 1835-6, witness frequently 
walked through the pasture, which was not enclosed. Witness remembers the fences round the 
fields: they would turn most stock, but not breachy stock: they were not lawful fences. Witness 
knows nothing of the manner in which Seely was supplied with fire-wood. Buzan and Seely 
occupied the place together for four or five years. Mrs. Seely died in the fall of 1834, and Seely 
went to Ralls county in the spring of 1835. He had left the premises some time previous. 

Defendant then read the deposition of Jonas Seely. This recited the agreement made with 
Buzan minutely and accurately. ‘ihe deposition then goes on to state, that deponent requested 
Buzan to sow two acres of ground in wheat, and he sowed only one and a half acres; that a good 
crop of wheat grew from this, which Buzan cut and shocked up, but refused to thresh, whereby 
it was rotted. That on the remainder of the field of ten acres, Buzan grew a crop of corn, and 
while it was just cleverly hard, Buzan went into the field with a basket and pulled corn promis- 
cuously and fed it to his hogs—the balance he put into deponent’s crib, being about eighty bush- 
els. That in November, 1834, deponent’s wife died, and he himself was taken sick and went to 
Buzan’s house and mentioned to Buzan’s wife that he was in a suffering condition for wood, 
whereat she was very much incensed and ordered him out of her house; and afterwards, Buzan 
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came to deponent’s house and cursed him and threatened him most insultingly. That deponent’s 
sickness grew worse, and that Buzan still refused to furnish him with wood, wherefore he sent 
for Laban Landon, who took him to his (Landon’s) house, where he stayed until next spring, 
when returning to his own house, he found most of the corn gone—his spring house torn down and 
taken away—one of the houses he had lived in used as a stable; and he further states, that Buzan 
had, that spring, taken possession of his garden, and the premises therefore became so uncomfortable 
that deponent could that deponent could not remain there any longer and went to John Chitwood’s 
in Ralls county. That he often notified Buzan to save the corn fodder, which he refused. That 
the trees in the orchard were divided the first year, and that Buzan marketed his share and then 
turned the cattle in and destroyed Seely’s share, so that he never got any. 

The agreement made between Seely and wife and Buzan was as follows: “ Article of an agree- 
ment made and entered into this first day of December, eighteen hundred and thirty-one, by and 
between Jonas Seely and Elizabeth Seely, his wife, of the first part, and John Buzan of the se- 
cond part, all of the county of St. Louis and State of Missouri, witnesseth: That, they said Buzan 
of the second part doth agree to put ten acres of ground under good fence and cultivation in the 
north-east corner of the tract of land that the said parties now live on, it being the same tract of 
land that the said Jonas Seely purchased of John N. Seely, containing one hundred and fifty ar- 
pens, as appears by deed bearing date February 13, 1817; and the said Buzan obliges himself to 
cultivate the said ground in a good manner annually as the said Seely may direct, that is, in corn, 
wheat, oats, or a part, or in such proportion as the said party of the first part may think proper; 
and the said Buzan is to harvest the crop that is raised on the said field in due time, and to crib 
the corn, thresh the wheat or oats, and to put up in good order all other parts of crops so raised 
on said ground; also, to save the corn fodder growiug on said field; and the said parties is to di- 
vide the fruit of the orchard equally by the division of the trees annually: and the said Buzan 
further obliges himself to make a cross fence through the pasture, and the said Seely is to have 
the west part and the said Buzan the east part, and the said Buzan is to keepall the fencing above 
mentioned in good order, and to keep the said Scelies, the said Jonas and Elizabeth, in fire-wood; 
and the said parties of the first part reserve to themselves all of the houses, out houses, and gar- 
den on the north side of the spring branch; and for and in consideration of the above perform- 
ance by the said Buzan, he, the said party of the first part, doth give and grant unto the said Bu- 
zan free privilege of all and singular the premises therein mentioned, of all and every part of the 
said tract of land, the part yet afore reserved only; and at the decease of the said party of the first 
part, the said Buzan shall be entitled to a complete title of all and every part of the whole tract, 
the same to be made by any authorized person or legal authority. The above instrument of wri- 
ting being fully understood by and between the parties, they have hereunto set their hands and 
seals the day and date above written. Jonas SEELY, [t. s.] 

EvizaBETH SEELYy, [L. s.] 
JoHN x Buzan.” [L.8.] 

The deed from Seely to Hopkins was dated 16th March, 1836, and admitted to record in St. 
Louis on the 2nd April, 1836. The agreement between Seely and Buzan was never recorded. 

The court dismissed the bill at the hearing. The finding and decree of the court was in the 
following words: “Injunction dissolved and bill dismissed at the costs of complainants. The court 
adopts and proceeds upon two grounds set up in the answer of Hopkins. 1. Non-performance of 
contract. But were it otherwise,—2. From the subject matter of the contract and the proofs 
establishing the relationship between, and the attendant circumstances and situation of the par- 
ties, the court is of opinion that the contract was personal, involving personal confidence and trust, 
and was entered into with a view to a permanent arrangement, and that therefore, although for 
the most part, if not entirely capable of being performed by athird party, yet not admitting of a 
substitute without the consent of Seely. The question of notice, in the view of the cause taken 

by the court, becomes immaterial.” 
To this decree, complainants excepted and filed a motion for a re-hearing, and assigned in sup- 
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port of it, the following reasons: 1. That the decreé.of the court in this behalf is against the 
weight of the evidence in the cause and the exhibits tHlerein. 2. That itis against law. 3. That 
it is against the evidence and exhibits in said cause produced at the hearing thereof. 4. That it 
is against equity and good conscience. 5. Because, by the law of the land and the testimony 
adduced upon the hearing, the said decree ought to have been for the complainants—which mo- 
tion being overruled, complainants sued out this writ of error. 


Gantt, for Plaintiffs. 


1, The evidence and exhibits produced at the hearing, show that the decree of the court below 
should have been for the complainants. 

2. The benefits of the contract made between Seely and Buzan, upon the death of the latter 
descended to his legal representatives. 2 Cruise, p. 28, secs. 6,7 and 8. 

3. Seely, having left St. Louis county in the lifetime of Buzan, cannot, nor can any one claim- 
ing under him, set up the death of Buzan as a reason for vacating the contract. 2 Cruise, p. 33, 
sec, 25; 1 Strange, 535; 1 T. R., 638; 2 Johns., 209; Fonbl. Eq., 394, 395. 


Spaupine, for Defendants. 


1, The article between Seely and Buzan gave Buzan only an interest on conditions, to-wit, on 
the performance by Buzan of the stipulations in the article, and those never having been performed, 
but violated, neither he nor his heirs have any right, and they must have been performed in Bu- 
zan’s lifetime. 2 Cruise, p. 30, sec. 9; 1 Bac. Abr., 661, 665; 2 Cruise, p. 3, sec. 6; 1 Shepherd 
Touch., 117. 

2. There is no equity in the bill, and there ought not to be any decree. The old man is still 
living, and even supposing the agreement to be in force, and in the sense contended for by com- 
plainant, yet Seely has a right to the possession of the part secured to him for life, and Hopkins, 
his grantee, has the same right; and if the agreement under seal gave the right of use ana pos- 
session to Buzan and heirs, and Hopkins had notice of it, then the defence of Buzan was good 
and available at law as to the part of Buzan. The right, if any, is a right of possession, and 
that right is under the hand and seal of Seely. This, of course, would be as available at law as 
in equity. 

3. There is no sufficient proof of notice of the agreement to affect Hopkins. He denies it pos- 
itively in his answer. This is not contradicted by two witnesses, or what is equivalent; only one 
witness says anything on the subject of Hopkins ever having heard or known anything of the 
agreement before he purchased, and this witness, Thomas Clark, speaks doubtingly about it.— 
Hopkits came there a stranger in 1834, and is not chargeable with what the old acquaintances 
of Bazan and Seely might have known or heard of their affairs. It appears that he never said 
anything indicating his knowledge of the contract until after he purchased—that is, the testimony 
is all to that effect, except Clark’s. 

4. If the complainants were entitled to any decree at all, it would be only as to Buzan’s part, 
and not as to the part reserved, though the injunction was for the whole. There is no forfeiture 
by Seely of his rights there, by his going away and omitting fo call on Buzan’s representatives to 
fulfil the stipulations of the contract. 

5. In this contract, Buzan was amply paid each year for what he was to do for the old man.— 
He enjoyed all the farm, except ten acres, anda part of the pasture and of the fruit. It ap- 
peared that he so considered it, and was willing to leave it at any time, and so expressed himself. 
There was nothing, therefore, hard in the construction which I put on the contract. It was a 
race of lives. If Buzan outlived the old man azd fulfilled the stipulations, he was to have the 
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whole farm—was to be rewarded by being gdle heir. If he should die first, (and of this the pro- 
bability was very small) then his right to the farm was gone; the old man would have to make 
new arrangements for his support, but, in the meantime, he, Buzan would have had the use of 
most of the farm, rent free, or rather paying rent by fulfilling the stipulations of the contract. 

6. The bill prays for injunction and for general relief. But there is no general relief that can 
be afforded in any event. There can be no specific performance. The title is not to be vested in 
Buzan till Seely’s death, and he is still living; and even were the old man dead, the title is to be 
vested in *‘ Buzan,” not any other person. 


Scort, J., delivered the opinion of the Court. 


A determination of this cause, according to the strict principles of 
conditions at the common law, without regard to extrinsic circumstan-. 
ces, showing the relationship of the parties to the contract to each other, 
would be productive of great injustice. It is an admitted rule, that in 
the construction of wills, we may put ourselves in the situation of the 
testator. With this view, evidence must be admissible of all the circum- 
stances surrounding the author of theinstrument. This doctrine, so rea- 
sonable in itself, which has been applied to wills, is equally applicable to 
the construction of contracts. Greenleaf, sec. 287. The principles of 
law cited by the appellants in support of their claim, are unquestion- 
ably sound, but cannot with propriety be resorted to for the determina- 
tion of this controversy. An application of them would be fulfilling the 
contract to its letter, while its true meaning and intention would be utterly 
sacrificed. The appellants, though not originally parties to the contract, 
yet coming in as volunteers, must take the same with all the infirmities 
attached to it by the conduct of theirancestor. A material circumstance 
in this case, is the relationship between the parties to the contract, as 
also the extreme age of the parties agreeing to make a conveyance of the 
land in dispute. It is impossible to read the record without coming to 
the conclusion that the object of old Mr. Seely, in agreeing to make a 
conveyance of the land to Buzan, his son-in-law, was to obtain protec- 
tion and support for himself and wife during the short remainder of their 
lives, offering suitable inducements for that purpose. Whether the contract 
was complied with as it should have been, is a fact that could only be known 
to Seely himself. Persons may have seen fire-wood at his house at partic- 
ular times, but whether it was constantly supplied does not appear. If 
Seely himself, who was a witness in the cause, is to be believed, his ex- 
pectations in making the contract were sadly disappointed. He utterly 
denies that the contract on the part Buzan was conformed to in any par- 
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ticular. Placing his son-in-law’s and daughter’s residence within a few 
yards from his own, Seely must have naturally looked to the solace of 
their countenance and society, or at least he must have expected that 
they would not forget that he was their father. So far from this, he was 
driven out of her house by his daughter, in the absence of her husband, 
who, on his return, went to the house of Seely and cursed him. Such 
treatment produced its natural consequences. Filial ingratitude drove 
Seely from his home; he sought an asylum elsewhere, and as the only 
means of his support, he conveyed away the land which he had promised 
to his son-in-law. If such were the feelings of Buzan towards Seely, 
how hard it is to make us believe that the contract on his part was com- 
plied with as it should have been! 

The appellants are here in a court of equity seeking relief, and the 
relief sought is in the nature of an application for a specific performance 
of acontract. Such applications are always to the discretion of the court. 
Courts of equity will not interfere to decree a specific performance, ex- 
cept in cases where it would be strictly equitable to make such a decree. 
He who does inequity shall not have equity. ‘Honor thy father and thy 
mother, that thy days may be long in the land which the Lord thy God 
giveth thee.”” The object of Seely in entering into this contract is 
entirely defeated. What court would place Seely in a condition in which 
he would be forced into a place from which he had been driven by Harsh 
treatment, or be compelled to beg or starve. After the indignity offered 
to him at his home, it cannot be said that he prevented a compliance ‘with 
the contract on the part of Buzan by going away. On no principle was 
he compelled to remain at his residence under the circumstances, or 
forfeit his land. Why should he remain exposed to the cruelty of those 
who were so much interested in his death, and who had showed so clearly 
that they had no regard for his comfort or his feelings? By refusing to 
interfere, no decision is made which affects the right of the parties to 
proceed at law for any redress, by way of damages, to which they may 
be entitled. The effect of a refusal is only a declaration that the party 
has not presented a case which entitles him to equitable relief. 

The other Judges concuring, the decree will be affirmed. 
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SPEILMAN vs. SHOOK, RENON & PAPIN. 


The provisions of the act of 1841, concerning liens of mechanics, &c., which require a sub- 
contractor to give notice to the owner of a building of his intention to do work, &c., 
before commencing the work, are repealed by the act of 1843, so far as St. Louis county 
is concerned. This last act is specially applicable to St. Louis county, and is not repealed 
by the general law of 1845. 


APPEAL from St. Louis Circuit Court. 


Fietp & Carrott, for ppellant, contend: 


I. That the court below erred in deciding that the act of 1841, requiring previous notice by a 
sub-contractor, was in force in St. Louis county after the passage of the act of 1843, 

The act of 1841, gave a lien to sub-contractors only in case previous notice was given to the 
owner or proprietor. Acts 1841, p. 105. 

The act of 1843 provides a new system for St. Louis county; omitting the provisions as to pre- 
vious notice, and substituting a subsequent notice ia writing. Acts 1843, p. 83. 

The 14th section of the last mentioned act repeals all acts and parts of acts contrary to, or in- 
consistent with it. 

Tt seems superfluous to eriter into an argument to show that when a lien is given by one act in 
a particular case, under limitations and restrictions, and then by a later act the lien is given in the 
same case without such limitations or restrictions, there is a direct repugnancy between the two 
acts, and the former must yield to the latter. 

The Revised Statutes of 1845, have not repealed the act of 1843, and it is still in force in St. 
Louis county. Stat. 1845, tit. laws, § 22. 

II. The mistake in the description of the property, was properly regarded by the court below 
as unimportant. 

The act of 1843 requires “a true description of the property, or so near as to identify th 
same.” 

From the facts agreed, it would appear that no person could have been misled as to the identity 
of the property. 

Besides, in the present case, the question comes only to be decidea against the owner, who 
was a witness of the plaintiff's work in its progress, and must have known where the lien was 
intended to apply. 


Rannets, for ppellees. 


ist. The misdescription set forth in the fourth clause of the ‘‘case agreed,” is fatal to the plain- 
tiff’s claim. In a city, the streets are the certain, and the only certain landmarks to property; 
and a misdescription in this respect in the city, is as great and as fatal when a true description is 
required, as if in the country, a description in regard to land, locates it in the wrong township or 
section. A sheriff’s deed to No. 16, Main street, would not pass title to No. 16, 2nd street. 

2nd. The law of 1843, (under the provisions of which alone the plaintiff seeks to recover,) 
is unconstitutional and void; taken by itself it subjects the property of one man to another’s 
debts, and compels him to pay debts he has never contracted. 
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3rd. The court did not err in overruling the instructions asked for by plaintiff in regard to 
the notice required by the law of 1841, to be given by the sub-contractor, of his intention to fur- 
nish materials or perform labor; that notice should have been given; and the law of 1843 does not 
repeal the law of 1841 in this respect; it is not contrary to, or inconsistent with the provisions of 
the act of 1843. The two acts in regard to the notices required to be given, are entirely consist- 
ent, and both notices should be given; and by connecting the two acts together in this respect, can 
gross injustice and hardship be prevented. The law of 1841 requires notice of the intention to 
do the work; the law of 1843 gives notice, and fixes the amount of the indebtedness; and section 
3rd of chap. 117, Rev. Co., shows the sense of the Legislature on this subject, and blends the 
two together in substance. 


McBrins, J., delivered the opinion of the Court. 


This was a scire facias brought to enforce a mechanic’s lien, by 
Speilman, a sub-contractor, against the contractors and owners, for 
painting a house. The trial was had before the court on an agreed 
statement of facts; they are as follows: 

Papin was the owner of ground in St. Louis, and made a special 
written contract with Shook and Renon to erect a house on the ground, 
in the spring of 1845. Speilman was employed by Shook and Renon to 
paint the house, and the work was in fact done by him with the know- 
ledge of Papin, who was often present while the work was going on. 
In August, 1845, Speilman filed a lien for this work at prices which were 
admitted to be reasonable. It was admitted that the lien filed was regu- 
lar, except in the description of the property, which was as follows: “A 
building situate on the south side of Pine street, between 13th and 14th 
streets, in block No. 501, in the City of St. Lonis and State of Missouri, 
being the western tenement of a double brick house, two stories high, 
with an attic, the gable end of which double building fronts on Pine 
street.”? In fact, the house was situated between 12th & 13th streets, 
and not between 13th & 14th streets; but the description otherwise was 
correct, and tLere was no similar house in that neighborhood, between 
10th & 14th, Pine and Chestnut streets. A notice was duly given to 
Papin by Speilman, under the provisions of the act of 1843, to which no 
exceptions were taken.” 

The plaintiff then requested the court to decide the following propo- 
sitions of law: 

Ist. That the act of 1843, in relation to mechanic’s liens, was a valid 
constitutional law. 

2nd. That it is not necessary for the plaintiff to prove, in order to re- 
cover in this action, that he gavé notice to the proprietor, owner or oc- 
cupant of the building, of his intention to do work thereon, previous to 
his doing the same. 
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3rd. That the provisions of the act of 1841, requiring a sub-contrac- 
tor to give notice to the proprietor, owner or occupant, of his intention 
to do work on a building, are repealed as to St. Louis county, by the act 

of 1843. 

The court decided the first proposition as requested, but refused to 
decide the second and third, and gave judgment of non-suit against the 
plaintiff. A motion was made to set aside the non-suit, which was over- 
ruled and excepted to, and an appeal taken to this Court. 

The only question for our consideration is, did the Court err in refu- 
sing to decide the second and third proposition, as asked by the plaintiff? 

The act of 1841, (Sess. acts p. 105,) is an amendment of the general 
law of 1835, on the subject of securing liens to mechanics and others. 

The general law exiended its benefits only to “artisans, builders, me- 
chanics and others, who furnish materials for buildings under a contract 
with the proprietor thereof, whilst the amendatory act embraces “sub- 
contractors,’ and prescribes the manner of proceeding. Among other 
things it is provided that he shall give notice, in writing, to the owner 
or proprietor of the building, towards which he shall furnish materials 
or perform labor, of his intention to furnish materials or perform such 
labor, setting forth the probable value thereof; and within ten days after 
his demand shall have accrued, to file with the clerk of the Circuit 
Court, in the county in which the buildings are situated, a duplicate co- 
py of the settiement between him and his contractor; and the same being 
filed, shall constitute alien on such building. The fifth section provides, 
in substance, that the owner shall not be liable, if, before notice, he has 
paid the contractor, nor shall be liable, in any event, for more than is 
due from him to the contractor. Thus stood the general law on the sub- 
ject of notice. ' 

In 1843, an act was passed entitled “An act for the better security of | 
mechanics and others erecting buildings, or furnishing materials for the 
same, in the city and county of St. Louis.” (Ses. Acts p. 83.) This act, 
by its provisions, gives a lien to “every mechanic, artisan, workman, or 
other person or persons, doing or performing any work upon, or furnish- 
ing any materials for buildings*or other improvements, or for repairing 
the same”—‘“‘whether he or they be employed by the owner, agent, con- 
tractor or sub-contractor, each for his own work done, or materials fur- 
nished.” The third section provides, that the party seeking the benefit 
of the act, shall give notice to the owner, within thirty days after the 
indebtedness accrued, or the completion of the building, that there is 
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such an amount due to him, and that.he intends to hold said building 
liable therefor; “but the above limit in regard to notice shall not extend 
to persons having contracts with the owner or agent.”” The fourteenth 
section repeals all acts inconsistent with its provisions, &c., so far as the 
same applies to the county of St. Louis. 

Between the two acts there is but little conflict, the general provisions 
of each being similar; but by the general law a sub-contractor was re- 
quired, prior to his doing any work upon, or furnishing materials for a 
building, to give notice of his intention to the owner, informing him at 
the same time of the probable amount of his contemplated claim; and 
within ten days after his demand accrued, he was required to file a copy 
of his settlement with the contractor, in the clerk’s office of the proper 
county. By the special act, applicable to St. Louis county, the sub- 
contractor is required to give notice of his claim to the owner within 
thirty days from the time the same becomes due and payable, or within 
thirty days after the completion of the building. There being a conflict 
between the two acts, on the subject of notice, the former is expressly 
repealed by the 14th sec. of the latter act. Then, so far as claims ori- 
ginate in the county of St. Louis, under the special act, which alone is 
operative in that county, the party desiring to obtain a lien for labor done. 
or materials furnished in building or repairing houses, must give the thir- 
ty days notice required in the act, to the owner. 

Next is the act of 1845, R. C. 733, which is a revision of the act of 
1835, and the supplemental act of 1841, requiring that the contractor 
may, within six months after the completion of his contract, file his lien, 
&c., but imposes upon sub-contractors the same terms as those contain- 
ed in the amendatory act of 1841. This act having been passed at the 
revising session, and two years subsequent to the special act, a question 
might arise whether it did not repeal the special act. But the General 
Assembly have not left the question to doubt, for by an act passed at the 
same session, entitled “An act concerning the Revised Statutes,” R. C. 
695, sec 22, it is provided that “all acts and parts of acts specially ap- 
plicable to the city or county of St. Louis, and in force at the com- 
mencement of the present session of the General Assembly, and not re- 
' pealed or modified by some act of the present session, specially applica- 
ble to said county or city, shall be, and the same are hereby continued 
in force.” 

It is most clear, that the act of 1845 does not profess to repeal or mod- 
ify the special act which was in force at the commencement of the re- 
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vising session of 1845; hence that act, by the foregoing provision, was 
continued in force in St. Louis county. 

» The judgment of the Circuit Court ought to be reversed, and the 
other Judges concurring, the same is reversed, and the cause remanded 
to that Court. 


EDMONSON vs. FERGUSON. 


’ 


The act of 1847 by which suits and process against volunteers who are absent from the State 
are suspended until the regiment returned, is constitutional. 


ERROR to St. Louis Court of Common Pleas. 


McBripr, J., delivered the opinion of the Court. 


Ferguson instituted his action of trespass on the case on promises, 
against Edmonson, in the Court of Common Pleas of St. Louis county. 
At the term at which judgment was rendered, the attorney for Edmonson 
filed his motion for a continuance of the cause, for the reason that the 
defendant was, at that time a member of a volunteer company of this 
State, and absent in Mexico in the military service of the United States, 
The plaintiff admitted the facts stated in the motion, but objected to con- 
tinuance for such cause, whereupon the court overruled the motion and 
entered judgment against the defendant, to which exception was taken, 
and the case has been brought here by writ of error, and a reversal of 
the judgment sought upon the ground that the court had no authority 
under the act of 13th February, 1847, to enter judgment against the 
defendant. 

The act above referred to is found in the session acts of the General 
Assembly of this State of 1846-7, page 109, and provides: “That all 
process of any kind whatever, commenced or issued against the person 
or property of any volunteer of this State, engaged as such in any regi- 
ment or company of Missouri volunteers, and absent from the State on 
such service, be and the same is hereby suspended, until such regiment 
or company to which such volunteer belongs shall return home. That 
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all suits in any court of this State, to which any volunteer, as aforesaid, 
may be a party defendant, shall stand continued until the return home of 
the regiment or company to which said volunteer belongs.” 

The court below held the foregoing act to be void and inoperative, 
because it is repugnant to that clause in the constitution of the United 
States, which inhibits the States from passing any law impairing the obli- 
gation of contracts. 

If the act in question, be a violation of the constitution, it is the duty 
of the courts, however disagreeable that duty may be, to declare it so. 
They are sworn to support the constitution, and should they give force 
and effect to a legislative act contravening its provisions, they would be 
recreant to their duty and justly forfeit the respect and confidence of the 
people and bring distrust and reproach upon their office. 

Is the act of the General Assembly of this State above referred to, 
violative of the constitution of the United States? An exposition of that 
clause of the constitution, supposed to be infringed, has called forth 
much learning and astuteness, whilst but little light has been reflected 
whereby to aid the courts in arriving at the true meaning and intention 
of the prohibition. The reason of this is, that the question has been too 
often mingled with the political party conflicts of the country, when the 
effort has been rather to establish certain dogmas than the ascertainment 
of truth. 

We do not propose to enter at large into or labor this subject; but to 
our mind there is an obvious and long recognized distinction between 
the obligation of a contract and the remedy given by law for the time 
being, to enforce it. The one springs from the acts of the contracting 
parties, whilst the other is the creature of the legislative will. The 
remedy exists to enforce contracts, in most cases, prior to the contract, 
and contracts may be made in the absence of any remedy being pres- 
cribed by law. The obligation of a contract receives its inception at 
its execution; the remedy when the breach occurs. The right derived 
from the contract is transitory and accompanies the person every where ; 
but the remedy is according to the law of the forum to which application 
is made, and must be in conformity tothe rules prescribed by the laws 
of that country. See the following authorities: Viners, Ab. title, con- 
tract and agreement, letter A, vol. 5, p. 504; 1 Bibb, 567; 2 ib., 202-8, 
4 ib., 62-5; 3 Cranch, 319; 4 Wheaton, 200-3; N. Y. Term Rep., 402; 
1 Jehes cases, 140; 2 Mem: R., 88; 2 John. R., 198; 3 Dallas, 370-3, 
and cases there cited. 

It is true that the law in force at the time the contract is made; 
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enters into and forms a part of the contract, so far as its construction is 
concerned, and a party once acquiring rights under an existing contract, 
cannot be divested thereof by a change of the law. A single illustra- 
tiow will explain our meaning. Under the statute of this State it is 
declared that the use of the words “grant, bargain and sell,” in a deed 
purporting to convey real estate, shall vest certain rights in the grantee. 
If a deed be made under this law, containing the above terms, whereby 
certain rights become vested in the grantee, a repeal or change of the 
law cannot affect his rights, for his contract must. be construed with 
reference to the law in force at the time it was made. 

If the General Assembly were to pass an act declaring that a contract 
to pay $1,000, should be discharged by the payment of $500; or that a 
contract té pay $500, might be discharged by the delivery of one hun- 
dred pounds of tobacco; or that a contract for the payment of any stip- 
ulated sum of money, within one year from the date of the contract, 
should not be due and payable for five years, it would be readily 
seen that the obligation of the contract was impaired—the contract 
would be lessened in value. Any change of the terms of a contract, as 
made between parties, in amount, time, or manner of payment, may be 
said to impair it, and it is in this sense we understand the restriction in 
the constitution. 

Whilst the legislature may not impair the obligation of contracts, as 
above stated, it may change the remedy given by law for their enforce- 
ment, at its will and pleasure ; expediting or retarding their enforcement 
as may best comport with the public welfare. It appears to us that the 
power must be vested somewhere to shield against the mutation of human 
affairs, and that the legislative department is the safest depository. That 
department is directly responsible to the potential voice of those upon 
whose interest the law is to operate. If they mistake the exigencies of 
the country, an easy, direct and expeditious corrective is to be found 
through the ballot-box. If the act in question be found unconstitutional, 
then are all our remedial laws. But if the General Assembly have the 
power from time to time to regulate the process, the courts, and the pro- 
ceedings of the courts, by which a party seeking the enforcement of his 
contract must be delayed at least six months, and may have his rights 
postponed for one or two years, then no valid reason is perceived why 
this act should be made an exception. The legislature have always 
claimed and exercised the foregoing powers, and no question has arisen 
as to its legal exercise. It is now the law of this State, that the first 
term of the court, after the service of process, shall be the return term, 
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and if the defendant appears and pleads to the action, the cause shall 
stand continued until the next term. If at the next term the defendant 
has a witness absent whose evidence is material to him, and he has used 
due diligence to obtain his testimony, the court may again continue the 
eause. And even after judgment, where the, plaintiff sues out exe- 
cution immediately, he cannot obtain satisfaction of his executicn until 
the next term of the court. Who has questioned the constitutionality 
of these enactments ? 

Parties, where contracts have not been fulfilled according to their 
terms, and who are therefore compelled to resort to the judicial tribunals 
for their enforcement, must take the remedy given by law at the time, 
without regard to the remedy in force at the date of the contract. The 
courts could not, if they would, proceed under an act which had been 
repealed by competent authority, for when repealed, it is as regards 
their proceedings, as though it had never had being. 

If the law of the remedy formed the obligation of the contract, and 
could not be changed by the legislature, we should find the courts in their 
proceedings, governed by as many different rules as the law had under- 
gone changes. Such a state of things would not be desirable and could 
never have entered into the contemplation of the framers of the con- 
stitution. 

For the foregoing reasons the judgment of the Court of Common 
Pleas ought to be reversed, and the other Judges concurring, the judg- 
ment is reversed, and the cause remanded to that Court to be proceeded 
in conformably to to this opinion. 
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RUTHERFORD vs. COXE. 


Where the wife lives apart from her husband, and such fact is known, the husband is rot liable 
for articles furnished her, unless it appear that he consented to the separation, or had by 


his own misconduct induced the separation.’ . 
* 


ERROR to St. Louis Court of Common Pleas. 


Statement of the Case. 


This was.an action of assumpsit brought by Rutherford, to recover of the defendant, Coxe, the 
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amount of a bill of goods furnished to his wife. A great many special pleas were filed, all of 
which were subsequently withdrawn, and the parties went to trial on the general issue. 

The bill of particulars presented by the plaintiff, exhibited a running account, commencing 
January 25th, and ending Dec. 24, 1844. It consisted of various articles used in making up a la- 
dy’s wardrobe, and the sum tota! charged was $392 35. Of this sum $90 82 was eharged prior 
to April 1, 1844; $255 85 between the Ist of April and 5th of October; and $45 65 subsequent 
to 5th October. 

The plaintiff called Wm. T. Whiting, who proved that Rutherford was a dry-goods merchant, 
who had been in the habit of furnishing goods te Mrs. Coxe for some years; that the goods had 
been furnished to Mrs. Coxe on credit, and the bills paid by her husband, the defendant, without 
objection. This course of dealing had existed all the time witness had been a clerk in Ruther- 
ford’s store, a period of five years. Witness proved the purchase of the goods mentioned in the 
particular, by Mrs. Coxe; that the prices charged were fair and customary; that the goods were 
such as were usually taken up by ladies moving in the same sphere of life with Mrs. Coxe; and 
that the bill, though somewhat larger, was similar to those previously taken up by Mrs. Coxe, 
and paid without objection by the defendant. Witness further testified, that all the articles char- 
ged were delivered to Mrs. Coxe, or sent by the boy who acted as messenger, according to Mrs. 
Coxe’s directions. 

Plaintiff then called Addison Hardcastle, who testified that he was messenger in Rutherford’s 
store, and delivered parcels to customers as he was directed. He delivered Mrs. Coxe’s goods at 
Mr. Mitchell’s, and supposed Mr. Coxe was then living with his wife. Here the plaintiff rested. 

The defendant then called James T. Swearingen, a relation of Mr. & Mrs. Coxe’s, who stated 
in substance, that Mrs. Coxe left her husband and went to reside with her friends sometime in 
the spring of 1844; this was against Mr. Coxe’s wishes; he provided amply for her while she 
lived with him; she applied for a divorce, but did not succeed; Mr. Coxe kept house sometime 
after his wife left him, and then went to the Planters’ House. Mrs. Coxe dealt at other stores 
than Rutherford’s, after the separation; the bills amounted to $1100. Mrs. Coxe was well pro- 
vided with a wardrobe when she left her husband; witness knows of no treatment on the part of 
the defendant to justify his wife leaving him. On cross-examination witness said that many ef- 
forts were made on the part of friends, during the summer of 1844, to bring about a reconcilia- 
tion; the fact of the separation was generally talked about; did not know that the other bills were 
paid, further than that he saw them in defendant’s possession; knew of no public notice ever 
being given by Mr. Coxe not to trust his wife. 

Defendant then read a letter from plaintiff, without date, to the effect that Mrs. Coxe had called 
on that day to purchase goods, and had been informed that he (Mr. Coxe) was displeased at the 
bill she had already made, and had requested that she might not be trusted more; that Mrs. 
Coxe said she could get her goods any where else, and as the writer supposed that he (Mr. 
Coxe) would prefer her taking up her goods at his store to her going elsewhere, he had sold her 
a bill which he trusted would meet with no objection, &c. Defendant then rested. 

The plaintiff then in reply, read the affidavit of the defendant, made on the occasion of an ap- 
plication in chancery, by Mrs. Coxe, for alimony. The affidavit stated in substance that the wife 
had abandoned him in March, 1844, without just cause; that between that time and the 15th day 
of October, she had run up bills at shopkeepers on his credit to the amount of about $1100, and 
he refers to bills produced; that at the time of the abandonment she had proposed, and he had 
agreed to relinquish to her all the property acquired by her, amounting to $40,000, (forty thou- 
sand dollars,) yielding an annual income of $1200; that she afterwards refused these terms; that 
his own property amounted to no more than $25,000, yielding a revenue of about $350. The affi- 
davit then speaks of some debts not deemed material in this case. The affidavit states that she 
had contracted a debt at Louisville for about $200, and that another bill had come in from Ruth- 
erford amounting to $45 65, contracted since the 15th October. The affidavit also states that he 
had always been ready and willing to make the forementioned adjustment as to property, but it 
had been prevented by Mrs. Coxe. This affidavit was sworn 28th January, 1845. »* 
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The plaintiff then called Judge Krum, who proved that the bill of Rutherford was used by the 
counsel of Mr. Coxe, before him, as an argument against the allowance of alimony (Coxe being 
himself present atthe time)—that alimony was resisted on the ground that it rested in the discre- 
tion of the court, and that she was well provided at the time of the separation, and had since con- 
tracted liabilities to the amount of $1100. 

Plaintiff then produced Mrs. Coxe’s bill for divorce, and the defendant’s answer, and read from 
the answer an extract, to the effect that Mrs. Coxe “‘was responsible for dragging the unhappy 
affair into court, by breaking the terms of an amicable separation agreed upon between them;”— 
and another extract, to the effect, that “to accomplish a private and peaceable adjustment of pro- 
perty, defendant agreed to convey to her separate use, all the property acquired by the marriage;” 
and she consented to this, and afterwards refused. 

Plaintiff then read a letter from Mr. Wright, the attorney of defendant, dated 28th Jan’y, 1845, 
(the very day the affidavit was sworn,) requesting plaintiff to send the amount of Mrs. Coxe’s 
account contracted sinee the date’of the former bill sent in om the 5th October. Plaintiff here 
closed. 

Defendant then in rebuttal, called U. Wright, Esq., who testified that in the argument before 
Judge Krum, he did not admit Coxe’s liability to pay Rutherford’s claim, that his object in using 
the affidavit was to repel the averments in the bill, that Mrs. Coxe had been dragged into court, 
and that she had got a few articles since the separation, when in fact she had got a large quan- 
tity. On cross-examination, he said he thought it likely that at the time when he wrote the billet 
to Rutherford, he had a bill from his store up to Oct. 5th. Mr. Wright was requested to read 
from the bill in chancery the averment he intended to repel by the bills; he read as follows: “In 
the interval, she has received nothing trom Mr. Coxe, or by his means, except that she has pur- 
chased some necessary articles of dress, and directed them to be charged to his account.” 

The defendant then read the whole of his answer in chancery. It consists of a denial of the 
charges of the bill, and contains the admission that the marriage was unhappy—had caused him 
much secret suffering—had failed of its ends, and he did not desire its continuance, and he had 
no objection to a divorce, &c. 

The defendant here closed, and no further evidence was given. The court then gave these in- 
structions to the jury: 

1. If the jury find from the evidence, that at the time the goods were obtained by defendant’s 
wife, she was living separate and apart from her husband, having abandoned him without just 
cause, they will find for defendant, unless they find an assent un his part to the purchase made by 
her. 

2. If ‘he jury find from the evidence, that the goods were furnished to the wife of the defend- 
ant, at a time when she lived separate from him, that she had quitted him against his will, and 
that the plaintiff knew of the separation, or that the separation was so notorious that he ought to 
have known it, they will find for the defendant. 

3. If the jury find from the evidence, that the defendant and wife separated by mutual consent, 
he was bound to furnish her necessaries until he made her a sufficient allowance to maintain her 
in a manner suitable to his and her position in society. 

4. If the jury find that defendant’s wife left him against his will, and that she has never offered 
to return to him, he is not liable for necessaries, unless furnished in ignorance of the separation, 
and when it was too recent to be generally known. * 

The plaintiff excepted to these instructions. : 

The plaintiff then moved for the following instructions: 

1. If the separation between the husband and wife was voluntary, the husband is liable for ne- 
cessaries suitable to her rank and station in life, furnished to the wife during such voluntary sep- 
aration. 

2. The facts stated in the affidavit, of a treaty between the husband and wife for a separate al- 
lowance, and of an offer by the husband to settle upon her a separate estate, are evidence that the 
separation was voluntary. 
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3. If the jury find that a bill of the goods purchased had‘been presented to the defendant. 
charging bim as a debtor for the same, and the defendant suffered the bill to lie by him, without 
giving notice of any objection to the plaintiff, this is evidence tending to prove defendant’s assent 
to the purchase. 

4, If the jury find that the bill of goods sued for was presented by the defendant to the circuit 
court, as a debt due by him, this is evidence of his assent under the issue. 

5. If the jury find that the bill of goods sued for was used by the defendant before the circuit 
court, as evidence to prove that defendant’s wife was amply provided with necessary clothing. 
and thereby diminish the burthen that would fall on defendant for his wife’s support, this is evi- 
dence tending to prove the issue on the part of the plaintiff. 

6. The jury are instructed, that if the separation between the defendant and his wife, was vol- 
untary, the defendant is liable for necessaries furnished to her, in the same manner as if the par- 
ties were living together; nor will it make any difference in this respect, that the wife originally 
deserted the husband against his will, if he afterwards consented to her living apart from him. 

The court refused all the foregoing instructions, and plaintiff excepted. 

The jury retired from the.bar, and were deliberating what verdict to give, when the cozrt or- 
dered them to be brought back to the bar, and on its own motion, gave this instruction: 

If the jury believe trom the evidence, that the defendant’s wife, to whom the goods were sold, 
ordered them to be sent to Mr. Mitchell’s house, while the defendant continued to occupy his 
own house, or to board at the Planters’ House, this was a circumstance sufficient to notify the 
plaintiff of the separation. 

After this instruction, (to which the plaintiff excepted,) the jury gave a verdict for the plain- 
tiff, allowing as damages only $94 13; disallowing, as will appear from the particulars, all the 
account accruing after the separation. 

The plaintiff made a motion for new trial, which was overruled, and at exception was saved. 


R. M. Freitpy & Carrout, for Plaintiff in error. 


The general grounds on which the plaintiff below sought to recover, and which he relies on in 
this Court, may be thus stated : 

First. That the defendant was liable as husband, the law imposing upon him the duty of pay- 
ing for necessaries furnished to the wife. 

The defendant’s answer is, that the necessaries were furnished after the wife had deserted the 
husband, and while she was living in a state of separation. 

To this, the plaintiff replies, that although the original desertion might have been against the 
will of the defendant, yet he afterwards assented to her living apart from him, and so the sepa- 
ration was voluntary. 

The facts on which the plaintiff relies as proving the defendant’s asseat to the separation, are 
these : 

1. He neither invited her to return nor took any steps to reclaim her. Reed vs. Moore. 5 Car. 
& Payne, 200. 

2. At the time of the separation, a division of the property was actually agreed on between 
the parties. : 

3. Defendant declares on oath that he had always been ready and willing to make the adjust- 
ment agreed on, but that the wife refused. 

4. Defendant also declares on oath that the wife was responsible for dragging the unhappy af- 
fair into court by breaking the terms of an amicable separation agreed upon between them. 

5, Defendant again declared that, to accomplish a private and peaceable adjustment of pro erty. 
he had agreed to convey to her separate use all the property he had acquired by the marriage— 
that the wife agreed to this, and afterwards retracted. 
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6. Defendant, in his answer, further declares that the marriage had been unhappy—had caused 
him much secret suffering—had failed of its ends—he did not desire its continuance, and had no 
objection to a divorce. 

Second. ‘That the defendant is liable as having given the wife authority to take up goods at the 
plaintiff’s store on his credit. This authority is implied from the course of dealing, extending 
through a period of more than five years, according to the testimony of Whiting. 2 Kent’s Com., 
614; Story’s Agency, sec. 64. 

The defendant answers, that the authority was revoked by the separation. 

The plaintiff replies to this, that he had no notice of the separation. No actual notice was 
proved. No notice was given in the gazettes. The plaintiffs clerks declared that they did not 
know of the separation. And the only proof of the notoriety of which the Judge speaks, in his 
instructions, is the evidence of Swearingen, a relative, that “it was generally talked about.” 

The plaintiff insists, that as there had been a long course of previous dealing at his store by 
the wife under the authority of the husband, he was entitled to actual notice of the determination 
of the authority. Story, speaking of revocation of agency, says, ‘As to the agent, it takes ef- 
fect from the time when the revocation is made known to him, and as to third persons, when it is 
made known to them, and not before. Until the revocation is made known, it is inoperative.” — 
Story on Agency, sec 470. : 

The rule in cases of partnership illustrates the same principle. Publication of dissolution in 
the gazettes, has always been holden as insufficient in regard to all having dealings with the 
firm, and actual notice must be proved. Story on Part., sec. 161. 

If a general agency has been vested in the wife by reason of a course of dealing on credit with 
his assent, this authority may continue after separation until notice be given to the tradesman. 

Third. The conduct of the defendant in relation to the account, furnished sufficient evidence 
of his assent to it; in other words he adopted the debt. 

1. The account up to the 5th October was furnished to him, and he did not question the au- 
thority of the wife to take up the goods on his credit, but merely expressed his chagrin at the 
amount of the bill. 

2. He received immediate notice from the plaintiff that the goods furnished after 5th October 
had been supplied to the wife, and he made no objection. 

3. He applied for the account subsequent to the 5th October without giving the slightest inti- 
mation to the plaintiff that he should resist its payment. 

4. He presented the whole account to the Circuit Court, onthe application for alimony, as a 
debt for which he was responsible. A careful examination of the evidence will show that the 
account was treated as a subsisting debt. 

The plaintiff insists that here was a complete ratification of the act of the wife in taking up 
the goods on his credit. 2 Kent’s Com., 615. 

Under the instructions given and refused by the court below, not one of the above grounds was 
presented to the jury. 

I. The first ground was covered by the Ist, 2nd and 6th instructions asked by the plaintiff.— 
But the court refused these, and in lieu of them, gave that marked 3rd, which was calculated to 
mislead the jury in this, that it pointed their attention merely to the original act of separation.— 
The refusal of the plaintiff’s 6th instruction was equivalent to telling the jury that if the wife in 
the first instance deserted. the husband against his will, uo subsequent agreement on his part to 
her remaining away would make the separation voluntary. That this was really the idea of the 
court, may be also gathered from the 4th instruction given by the court. 

II. The second ground assumed by the plaintiff was cut off by the second and fourth instruc- 
tions given by the court. In the second instruction, the jury are told that the plaintiff had forfeit- 
ed his right to recover “if the separation was so notorious ihat he ought to have known it.” In 
the fourth, the plaintiff was to lose his right it the separation “was generally known.” 

III. The third ground taken by the plaintiff would have been fairly presented to the jury by 
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giving the plaintiff’s third, fourth and fifth instructions. These, however, were all refused, and 
the jury must have understood that the assent spoken oi in the court’s first instruction could not 
be manifested by any of theevidence pointed at in the plaintiff’s instructions. 

IV. The instruction given after the retirement of the jury, was erroneous:— 

1. As to time and manner. The jury had been deliberating a long time; they were evidently 
embarrassed; the court ordered them to return, and gave a single instruction on a single point.— 
it was in effect telling them that that would solve their difficulty, and the attention of the j jury 
would naturally be withdrawn from every other part of the case. 

2. As to the matter of the instruction: 

a. It undertakes to pronounce on the sufficiency of the evidence, which was the busines: of the 

jury and not of the Judge. 

b. It assumes that when the goods were leit at Mitchell’s, the plaintiff knew that the defendant 
was living in his own house or ‘bos arding at the Planters’ Seine. No such proof was before the 
court or jury. 


c. It magnifies a trivial circumstance into much greater importance than a fair minded jury 
would ever have given to it. 


Napton, J., delivered the opinion of the Court. 


This suit was brought to recover the amount of a bill of goods fur- 
nished to the wife of the defendant, whilst she lived separate and apart 
from her husband. It appeared that the goods were of a similar char- 
acter to such as had been furnished Mrs. Coxe previous to her sep- 
aration, and for which Mr. Coxe had paid without objection. There was 
evidence to show that Mrs. Coxe had left her husband without cause, and 
that the separation was notorious through St. Louis. Propositions for a 
compromise or amicable separation and division of property had passed, 
but had not resulted in any definite arrangement. Mrs. Coxe sued for a 
divorce, but did not succeed. Upon that trial, Mr. Coxe had given 
in evidence bills contracted by his wife to the amount of $1,100, or there- 
abouts, and among these was the one now sued for. The only question 
is, whether, upon the facts just stated, the plaintiff was entitled to re- 
cover. The Court of Common Pleas held that, if the jury found the 
facts to be as stated, the plaintiff could not recover, and in this opinion 
we concur. 

The liability of the husband for necessaries furnished the wife, is based 
upon the fact of cohabitation. When that ceases, the tradesman deals 
with the wife at his peri]. If the separation is involuntary on the part 
of the wife, or brought about by the misconduct of the husband, the lat- 
ter is clearly liable; but if the wife leaves the husband without just 
cause, he is not liable. This doctrine is briefly and forcibly expressed 
by Mr. Justice Platt, in McCutchen vs. McGahay, (11 J. R., 282.)— 
‘The duties of the wife, while cohabiting with the husband, form the 
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consideration of his liability for her necessaries. He is bound to provide 
for her in his family; and while he is guilty of no cruelty towards her, 
and is willing to provide her a home and all necessaries there, he is not 
bound to furnish them elsewhere. All persons supplying the necessaries 
of a married woman, separate from her husband, are bound to make en- 
quiry as to the cause and circumstances of the separation, or they give 
credit at their peril.” 

The instructions of the Court of Common Pleas are understood to as- 
_ sert the same principle, leaving the jury to find the facts. There was 
certainly ample evidence to satisfy a jury that the plaintiff knew of the 
separation of the defendant and his wife. The general notoriety of the 
occurrence throughout the city—the plaintiff’s letter to Mr. Coxe, writ- 
ten after the separation, and the direction of Mrs. Coxe to send the goods 
to the residence of her brother-in-law, were sufficient circumstances 
to warrant the inference that the plaintiff was fully aware of the rela- 
tions of the parties. Nor was there any satisfactory evidence that Mr. 
Coxe assented to the separation unconditionally. There was no proof 
that Mrs. Coxe ever offered to return to her husband, and the propositions 
made by Mr. Coxe for an amicable separation were merely by way oi 
compromise, and would not change his liabilities, unless they had been 
acceded to by Mrs. Coxe. 

We do not see how the conduct of the divorce suit between Mr. and 
Mrs. Coxe, either by Mr. Coxe or his counsel, had much tendency to 
explain his legal liability to the plaintiffin this suit. It seemed that upon 
this trial, the account of the plaintiff, among others, was produced 
fpr some purpose. Perhaps Mr. Coxe at that time considered himself 
Kable to pay the account, or, whether liable of not, he may have deter- 
mined to pay it. This determination, however, unless communicated to 
the p’aintiff, does not change his legal liabilities. If liable at all, he was 
liable when the bills were contracted, or by some subsequent assump- 
tioh to pay them. Could the introduction of these bills in evidence in a 
trial between him and his wife have the force of an assumpsit to the 
plaintiff? The evidence, at all events, was permitted by the court to 
go to the jury, and it was for them to draw such inferences from it and 
the other concomitant facts as they thought proper. 

Upon the whole, we think the instructions given contained the law 
applicable to the case, and the verdict of the jury amply sustained by 
the evidence. 

Judgment affirmed. 
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. A, having the possession of a lot, leases to B. The lease is afterwards cancelled, and the 
premises surrenderedto A. In afew days C. is found in possession. A. not having aban- 
doned his possession, this entry by C. is a disseizen, and will sustain an action of forcible 
detainer, upon the refusal of C. to deliver possession on demand to A. 


2. The complaint alleging a forcible detainer on a certain day within three years before suit, is 
sustained by evidence of detainer on any day within such time. 


3. An affidavit for a new trial, on the ground that a witness was absent, must shew the facts to 
be proved by such witness. 


APPEAL from St. Louis Circuit Court. 


Napton, J., delivered the opinion of the Court. 


This was a suit brought under the third section of the Statute of For- 
cible Entry and Detainer. The complaint filed before the Justice by 
the plaintiffs, alleged that Warren, the defendent, on the first of January, 
1846, unlawfully detained certain premises described in the complaint, 
and continued to detain them, &c. The proceedings were removed by 
certiorari to the Circuit Court, and upon the trial before that Court, 
neither party requiring a jury, the defendant was found guilty, and the 
plaintiff’s damages were assessed at $109. A motion was made in ar- 
rest of judgment, on account of an alleged variance between the com- , 
plaint and the judgment, and because no demand in writing was made. - 
This motion was overruled. The defendant also moved for a new trial, 
because the verdict was against law and evidence. In support of this’ 
motion, an affidavit was filed by the defendant, stating that he was con- 
fined to his house by sickness at the time of the trial, and could net 
therefore make an affidavit for a continuance, which he had designed do- 
ing—that a material witness was absent, and that he had not summoned 
him, believing him to be absent from the State. The affiant also stated 
tha€ he believed he had a valid defence. The motion was overruled: 

Upon the trial it appeared that the plaintiffs had been in possession of 
the premises for two or three years, claiming to own the same by pur- 
chase from one Chauncey Lewis; that they had built two houses on the 
trdct, and inclosed it by a fence; that they had leased the premises to 
one O’Blenis, who took possession, and continued in possession until 
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about the first of May, 1846, when the lease was cancelled, and the pre- 
mises re-delivered in the presence of the witness. A few days after this 
defendant was found in possession. In what way he obtained the pos- 
session did not appear. A notice in writing was served upon him, de- 
manding the possession, and this suit immediately thereafter instituted. 

The motion in arrest of judgment was properly overruled. One of the 
reasons in support of the motion, the want of a written demand, had no 
foundation in fact. The alleged variance between the judgment and the 
complaint, is supposed to be sustained by the fact, that the complaint al- 
leged a detainer on the 1st January, 1846, and the proof showed that the 
defendant was not in possession until May of that year. This is no va- 
riance. It was only material that the entry and detainer should have 
taken place within three years before suit brought. 

The affidavit, upon which the motion for a new trial was based, is in- 
sufficient. Where an application for a new trial is made upon the ground 
of an absent witness, the Court should be in possession of the facts ex- 
pected to be proved, so that it may be seen whether his testimony would 
have been likely to change the result. 

The principal ground taken for the reversal of the judgment, is, that 
the facts in evidence do not make out a case of unlawful detainer within 
the meaning of our statute. The third section declares holding over 
without force, after demand in writing, to be one species of unlawful de- 
tainer; and also, that ‘“‘when any person, wrongfully and without force, 
by disseisen, shall obtain and continue in possession of any lands, &c., 
and after demand made in writing for the deliverance of the possession 
thereof, by the person having the legal right to such possession, his agent 
or attorney, shall refuse or neglect to quit such possession, such person 
shall be guilty of an unlawful detainer.”” The 16th section of the act 
says, that the “complainant shall not be compelled to make further proof 
of the forcible entry or detainer, than that he was lawfully possessed of 
the premises, and that the defendant unlawfully entered into, and detain- 
ed the same.”? The testimony in this case, it is clear, doesnot make the 
defendant guilty of the first class of unlawful detainers; and the only 
question can be, whether he is in the condition of a person who has 
“wrongfully, and without force, by disseisen, obtained and continued in 
possession,” after demand for the deliverance thereof. 

The remedy of forcible entry and detainer, as prescribed in our stat- 
utes, is so dissimilar from the ancient proceeding known by this name, 
that it is in vain to look for aid in expounding our statute to the decisions 
of other courts, upon statutes with a similar title, but essentially differ- 
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ent in their provisions and objects. The proeeeding was originally a 
criminal one, and was designed to prevent entries “with strong hand or 
multitude of people.”? It was afterwards extended to forcible detainers 
as well as forcible entries, and although the proceeding was by indict- 
ment or information, it resulted in a restitution of possession, where the 
defendant was found guilty. Force was, howeyer, alw&ys an essential 
ingredient. 

Our statute has very much extended the remedy, and the original ob- 
ject of the writ is almost entirely lost sight of. It declares that the only 
proof essential to maintain the action is, that the plaintiff was lawfully 
possessed, and that the defendant unlawfully entered and detained the 
premises in question. No force is necessary, it would seem, in any case, 
if this section is to be taken literally and by itself. ‘But whatever con- 
struction may be given to this provision, as applicable to the cases enu- 
inerated in the second section of the act, it is clear that the third section 
distinctly embraces cases in which force does not constitute an ingre- 
dient. The difficulty is, in this last class of cases, to distinguish the cir- 
cumstances which will authsrize this form of action from those which 
would compel the party to resort to his ejectment. Where any person 
wrongfully, and without force, by disseisen, obtains possession, he is en- 
titled to this writ. The term disseisen was not, I apprehend, intended 
to be used in a strictly technical sense, for it is only applicable to free- 
hold estates; yet its use mey be significant of the intention of the legis- 
lature to confine the remedy given, to cases where the plaintiff is in the 
actual possession of the premises at the time of the entry. It was this 
circumstance which distinguished disseisen from abatement and intru- 
sion, which were a'so terms used by common law writers to express an 
ouster from the freehold. Hence it was provided that the entry was to 
be wrongful and without force, and upon the actual possession of ano- 
ther. “Disseisen of things corporeal, must be by entry and actual dis- 
possession of the freehold; as if a man enters, either by force or fraud, 
into the house of another, and turns, or at least, keeps him or his ser- 
vants out of possession.”? 3 Black. Com. 169. This provision in our 
statute was copied from a similar one in the Kentucky statute, and I ob- 
serve that the courts in that State have given this interpretation to it. 
None but those who are in actual possession, when the entry was made, 
can, according to their decisions, maintain the writ. 5 Mon. 18; 5 Litt. 
210. But actual possession does not mean that the owner must stand 
upon his land constantly to keep off intruders, or that he must keep his 
servants there. Any act done by the owner of land, after his tenant has 
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Bi ne saa The City of St. Louis. 

left it, indicating an intention not to abandon it, but to hold the posses- 
sion to himself, will continue the possession in him. Brumfield vs. Rey- 
nolds, 4 Bibb. 388. The circumstances of the present case afford a very 
good illustration of the principle. The plaintiffs had taken possession 
of the premises, inclosed them with a fence, built houses thereon and 
rented them. Upon the surrender of the lease, and within a few days, 
(perhaps immediately) the defendant is found in possession. Can it be 
pretended that an owner of land loses his actual possession, because af- 
ter the expiration of a tenant’s term, and perhaps before the owner can 
find another, some intruder enters and takes possession? Whether the 
intruder be a mere trespasser, or have good title, can make no differ- 
ence. If he has a title, he must get the possession by his ejectment. If 
he disseises the party in possession, and remains there for three years, the 
other party is then put to his ejectment. So it is held in Kentucky, that 
the disseisor may maintain this action against any one who enters on his 
possession without his consent, although that person should be the dis- 
seisee himself. 5 Litt. 215. The object of the statute is, not to permit 
the possession to be changed against the wi!l of the party who has it, 
without the intervention of legal proceedings, and thus far its’ general 
spirit is conformable to the original design of the old British Statute of 
5 Rich. 2., c. 7. 

Upon the facts of this case, we think the plaintiffs were entitled to re- 
cover, and shall therefore affirm the judgment. 
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BILLINGS vs. THE CITY OF ST. LOUIS. 


APPEAL from St. Louis Criminal Court. 


McBruine, J., delivered the opinion of the Court. 


The City of St. Louis instituted proceedings before the Recorder of 
said City, agains! the defendant, Billings, for an assault, &c., in violation 
of an Ordinance of said City. A trial was had, and the defendant found 
guilty, when he appealed to the Criminal Court, where on a second trial 
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he was again found guilty; he then moved for a new trial, which being 
refused, he excepted and appealed to this Court, 

No brief of counsel has been filed in this Court, to direct our atten- 
tion to the supposed error committed by the Court below, nor have we 
detected any upon an inspection of the record. 

In the Criminal Court, John Bentz, the individual assaulted, was ex- 
amined as a witness before the jury. His evidence fully establishes the 
charge made in the complaint against the defendant. The defendant 
then introduced Catharine Bentz, the former wife of John Bentz, who 
gave a different account of the affray, making John the aggressor, and 
then introduced a witness, who testified that he had heard some persons 
say they would not believe John when testifying in a cause in which he 
was interested. The jury, however, chose to give credit to John Bentz’s 
version of the affair, and we are not prepared to say that they erred in 
doing so. For whether John or Catharine, were both or either entitled 
to credit, was a question which the jury were better qualified to decide 
than we are, and we shall not therefore undertake to review their ver- 
dict. 

Judgment affirmed. 


WATSON vs. PIERCE & PIERCE. 


/ 


A verdict having been found, and no motion for a new trial made, the judgment will be affirme.t. 
APPEAL from St. Lcuis Circuit Court. 


McBrine, J., delivered the opinion of the Court. 


This was an action of assumpsit brought by Pierce against Watson in 
the Circuit Court of St. Louis county. The declar:tion contained the 
general counts. Plea, non-assumpsit. 

A trial was had before the court, setting as a jury, who found for the 
plaintiff and entered judgment in accordance therewith. The bill of 
exceptions contains no motion for a new trial, consequently this Court 
cannot review the action of the Circuit Court. 

“udgment affirmed. 
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NEIDENBERGER vs. CAMPBELL, McNIFF & BARNES. 


1. Where there are several counts in a declaration, and one is substantially defective, such de- 
fect is not cured by a judgment by default. The statute of jeofails does not reach judg- 
ments by default. 


2. Where judgment by default is rendered on such a defective declaration, it is competent for 
the court to amend the declaration after judgment, but such amendment should not be per- 
mitted without giving defendant leave, on application, to plead. 


3. Where, on such a declaration in ejectment, judgment by default has been rendered against 
the defendant, a tenant, and the landlord has had no notice of the suit, an amendment 
should not be permitted without giving the landlord leave to plead. 


f i 


ERROR from St. Louis Court of Common Pleas. 


Statement of the Case. 


The plaintiffs commenced their action in the St. Louis Court of Common Pleas in eyectment. 
The first count of the declatation alleged that Sarah J. Campbell, Peter McNiff and John Barnes 
were entitled to the possession of the premises sued for, while the second cownt alleged that Sarah 
Jane Campbell alone was entitled to the possession of one undivided half part of the said prem- 

‘ises sued for in the first count. Upon this declaration, a judgment by default was taken, on the 
9th day of November, 1847, and damages assessed at one cent, without the intervention of a jury, 
and judgment given for the recovery of the possession of the whole property. 

Upon the 26th November, the defendant appeared, and filed his motion in arrest of judgment 
and to set aside default and assessment of damages, because the damages were assessed without 
the intervention of a jury and without notice given to the defendant in any manner or way, the 
assessment having been made immediately upon the judgment by default. 

Upon the same day, Audille Lux and Edward Lux, landlords of the defendant, filed their mo- 
tion to set aside default and to be admitted to be made co-defendants and to plead to the merits, 
upon reasons above stated, that the declaration was insufficient.and illegal, that the judgment was 
illegal and void, and upon an affidavit of said AudilleLux alleging that she had a dower interest 
in said premises, her husband, John Lux, deceased, having held the same in fee, and that Edward 
Lux, a minor son of said John, was the only heir. That the defendant failed to notify either the 
said Audille or the said Edward of the pendency of the suit, as by law he was required to do; 
that they had a good defence upon the merits, as informed by counsel, and praying to be allowed 
to defend the suit, which they would have done, had they known of its pendency. 

The defendant also filed his motion to set aside the judgment, as irregular and void. 

The affidavit of Audille Lux stated that the plaintiff had taken judgment for the possession of 
the whole premises, while the defendant occupied only a small part of the same. 

To the affidavit of Audille Lux, there was a counter affidavit of one of the counsel for.plain- 
tiffs, stating that the judgment had been executed and the plaintiffs put in possession of the prem- 
ises occupied by the defendant, by the sheriff, and that the defendant had attorned to the plain- 
tiffs and agreed to pay rent. 

All the motions were overruled by the court, and exceptions taken, and the case brought to this 
Court by writ of error. 
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At the February term, 1848, after this writ of error wég'Stied 6ut, the plaintiffs, Campbelly Mc- 
Niff & Barnes, filed a motion in the Court of Common Pleas'to’amend the record by striking out 
the second count in the declaration, which motion was sustaitied, and the transcrip. of the record 
of the proceedings in said motion was, by consent, made a part of the record in this Court. 


Paimm & Wuirrtensey, for Plaintiff in error, insist: 


1, That the judgmet was irregular, erroneous and void, and should therefore have been set aside 
upon motion, and the irregularity is not waived by the issuing and executing the writ of hab. fac. 
poss That the irregularity can be taken advantage of at any time, and that the judgment, if er- 
roneous upon its face, will be set aside at any time within five years upon writ of error. 

2. That the judgment was manifestly erroneous and void, as the first count stated a joint right 
to the possession in all three of plaintiffs, and the second count stated a sole right in Sarah J. 
Campbell alone to the possession. Now, upon which of these counts could a court give judgment 
while both remain upon the record? Manifestly,upon neither. The whole declaration was bad, 
and radically so. And the judgment being defective, the court shouldphave set the default aside 
and allowed thedefendant to plead. See vs. Bobst, 8 Mo. R., 506. 

3. The Court below erred in assessing damages without the intervention of a jury, and in giv- 
ing judgment for the possession of the whole premises without having a jury to determine of 
what part of the premises sued for the defendant was in possession, and for these reasons the 
judgment and assessment of damages should have been set aside. 

4. The court below erred in refusing to set aside the judgment by default and assessment of 
damages, and to admit Audille Lux and Edward Lux to defend as landlords, for the reasons stated 
in the affidavits of Audille Lux, and because the judgment was irregular. 

The irregularity of the judgment was a good reason for setting it aside and allowing the land- 
lords, who had no notice of the suit and who swore to a good defence upon the merits, to come 
in and defend. See DePeyster vs. Warne, 2 Caine’s Rep., 45; Jackson vs. Styles, 4 J. R., 493; 
Wood vs. Wood, 9J. R., 2573; Saltonstall vs. White, 1st John. Ca-, 221; Jackson vs. Styles, 1 

Yaine’s Rep., 550; Davenport vs. Ferris, 6 John. R., 131. 

5. But there was a still better reason in this case, as the heir-at-law of John Lux, the person 
formerly in possession and claiming title, and the landlord of the party dispossessed, was an in- 
tant, who had no notice of the suit, and could not therefore defend. The want of notice to the 
landlord was therefore sufficient reason for setting aside the default and allowing the landlord to 
plead to and defend the action; and the court having refused to do this, committed error, and its 
judgment should be reversed. It has been the usual course in the courts of England and New 
York, with their strict practice, to set aside judgments by default, and allow the landlord to come 
in and defend when the tenant neglects so todo. Doevs. Roe, 4 Burr, 1996; Doe vs. Roe, 2 C. 
& J.,682; Doe vs. Roe, 11 Price, 507. 

After writ of error brought, and transcript filed, the plaintiff below has procured the record to 
be amended, to which the defendant below objected and excepted. The plaintiff below had erro- 
neously taken a judgment by default, and there being error in the record, the defendant had a 
right to take advantage of it, in order to procure a trial on the merits, and this he cannot be de- 
prived of by the amendment. It is error in the Circuit Court to permit amendments, except upon 
terms not prejudicial to the rights of the parties. See vs. Bobst, 9 Mo. R., 28. 

The court should not have allowed the amendment, and if it did, it should have done so upon 
terms, by allowing the defendant to come in and make defence upon the merits. 


Hareut, for Defendant in error. 


The error complained of in this case is cured by the statute, R. C. 1845, p. 831, séc. 7 of art- 
VII, of Practice at Law. 





MARCH TERM, 1848. 


NeidendergeP V8. Campbell, McNiff § Barnes. 


LAP LLL LGD LD LLL LLL LDL LI LL 


The defect has been amended in the Common Pleas, and is amendable in this Court. The 
amendment may be made by amending the transcript. Graham’s Prac., 641-2, and cases cited. 

Rev. Stat. 1845, p. 827, pfovides'that amendment may be made in court where cause is tried, 
or in that where it is removed by writ of error. 


Napton, J., delivercdthe opinion of the Court. 


The principal question,in this case is, whether the judgment by de- 
fault was an erroneous ofe. The declaration contained two counts; in 
the first of which the plaintiffs alleged themselves to be entitled to the 
possession of ‘he lot described; and inthe second, that Sarah Jane Camp- 
bell, one of the plaintiffs, was entitled to an equal undivided half of said * 
lot. The second,@0unt is defective. When taken in connection with 
the commencement of the declaration, as it must be to male it complete, 
it amounts to a statement, that the plaintiffs, Campbell, McNiff & Barnes»* 
complain of the defendant, because one of them, Campbell, has a cause 
of action against him. It requires no investigation into the details of 
pleading, to arrive at the conclusion that such a complaint is not tolera- 
ted by its principles, or sanctioned by authorities. The countis contra- 
dictory on its face. Campbell, McNiff & Barnes, can have no right to 
complain of the defendant, Neidenberger, because Campbell has sus- 
tained a wrong, unless McNiff & Barnes are in some way connected in 
interest with the injured party, and this connection must of course ap- 

_pear in the complaint. The count being defective, and so materially, 
that a general demurrer would have been sustained, how has the defect 
been remedied by the subsequent proceedings? 

There was a judgment by default, and a general judgment in favor of 
all the plaintiffs, for the recovery of the possession of the entire premi- 
ses. The statute of jeofails does not reach the case. That statute, as 
it now stands in the Revision of 1845, ( p. 827,) does not embrace judg- 
ments by default. Judgments of this character were properly omitted 
at the last revision by the Legislature, although the act concerning Prac- 
tice. as it was in 1835, had inadvertently included them. (Rev. of 1835, 
p- 468.) Nor does the seventh section of the seventh article of the 
Practice Act apply. That section provides, that where there are several 
counts in a declaration, and entire damages are given, the verdict shall 
be good, notwithstanding one or more of such counts shall be defective. 
This section was doubtless designed to meet a principle settled by the 
English courts, that, where one count in a declaration was bad, and af- 
ter a judgment by default, there was an inquiry of damages, and the 
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damages were assessed generally on the whole. claration, such judg- 
ment must be reversed. 1 Chitty Pl. 188; 1Moote, 126. Inthe present 
case, there has been no inquiry of damages. Nominal damages were 
assessed by the court. The provision evidently applies only to verdicts. 

The declaration then was bad on general | demurrer, or in arrest of 
judgment, or upon error, unless the amendment permitted by the Court 
of Common Pleas has remedied the defect. That an amendment would 
‘have been proper under ordinary circumstances, may be conceded; but 
the court refused to permit the judgment by default to be set aside, ei- 
ther at the instance of the defendant, who was a mere tenant, or of the 
landlord, who desired to defend the action and had not been notified of 
_ its pendency, prior to the judgment by default. Amendments are to be 
allowed for the furtherance of justice. Where ‘oné’party has taken a 
false step and seeks to retrace it, he should not be allowed to do so, un- 
Mess his adversary, who has been guilty of a similar laches, be allowed 
the same privilege. Leaving out of consideration the application on the 
part of Audille Lux and Edward Lux, who were the landlords, one of 
whom was a widow and the other a minor heir, we think the amendment 
allowed by the court should not have been permitted, unless the defend- 
ant had also been allowed to set aside the judgment by default, and have 
the case tried on its merits. Both parties were in default, and if either 
required the assistance of the court to enable him to stand rectus in cu- 
ria, that assistance should not have been extended to the one, without 
also being given to the other, whose application was also before the court, 
and was in due time, and accompanied with the necessary affidavits. 
This principle was fully recognized by this court in the case of See vs. 
Bohst, (8 Mo. Rep. 506,) and certainly loses none of its force when ap- 
; plied to the circumStances of the present case. It wes the duty of the 
' tenant to have given notice to his landlord of the suit in ejectment, (R. 
C. p. 687,) and this notice, it seems from the affidavits filed, was not giv- 
en. Every equitable consideration, therefore, which the tenant might 
claim to induce a hearing of the case upon its merits, notwithstanding 
the default, applies with stronger force to the application of the land- 
lord. 

But, it is said, that as the writ of habere facias possessionem was ser- 
ved on the tenant, and he, to avoid an ouster, attorned to the plaintiffs, 
this attornment must be considered as a waiver of error on his part. 
Were this so, it certainly would not be a waiver on the part of. the land- 
lord. Butthe writ of hab. fac. poss. was served during the term at which 
the judgment was rendered. This is probably the practice in St. Louis 
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county, and may be a proper one-in that county, where the terms of the 
courts continue for several months together. But the-duty of the courts 
to alter, amend, set aside or annul a judgment, cannot be changed or af- 
fected by such a practice. A jildgmentis within the breast of the court, 
as law writers have expressed it, during the term. Hence in the county 
circuits it has not been the, practice to permit executions to go out du- 
ring the term at which the. judgment was rendered. The necessity of a 
different practice in St. Louis, should not be allowed to create technical 
obstacles to interfere with this power, which the courts every where 
‘ possess over their own judgments. 

Believing, therefore, that the judgment in this case was an erroneous 
one, and that the amendment designed to cure the errors should not, un- 
der the circumstanges; have been permitted, we shall reverse the judg- 
ment, and remand the case fortrial. 

The other Judges concurring, judgment reversed and cause remanded. « 


RAPALA LADIAD IOI Oooh OE OE OEOasaesaeeaee 


MAEDER vs. THE STATE. 


It is not competent for the court, on.a demurrer to a plea in abatement to an indictment, to enter 
judgment assessing the punishinent of the defendant. A plea of not guilty must be entered 
in all cases in which the defendant does not confess the indictment to be true, 


APPEAL from St. Louis Criminal Court. 


Sureve, for Appellant. 


I. The State should have filed her plea or demurrer at the term at which the plea in abate- 
ment was filed, and the plea in abatement should Lave been determined at the term at which it 
was filed. R.S., p. 811, see. 19. 

The demurrer, if filed in time, might have been continued by consent, but at the term the con- 
tinuance was had in this cause, no demurrer was filed, nor was there any filed until after the jury 
were sworn to try the traverse and merits of the case. 

If. The court erred in entering judgment against the defendant when he refused to plead, but 
should have entered a plea of “not guilty” for him, as required by statute. R.S., p. 872, sec. 5, 
and repeated adjudications of Supreme Court of Mo. B.S 5 P. 189, sec. 31. 


Arrorney General, for the State. 
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McBaine, J., delivered the opinion of the*Gourt. 


John Maeder was indicted in the Criminal Couft of St. Louis county 
for keeping a dram-shop without license.’ At,the first term of the court 
thereafter, he appeared and filed a plea in abatement to the indictment, 
and the cause was continued until the nextterm. At the subsequent 
term, the circuit attorney filed a demurrer to the plea, which tie court 
sustained, and thereupon proceeded ( withoutsthe finding of ajury) to 
enter judgment against the defendant for 420.5 A motion was made in 
arrest, which being overruled, the defendant excepted, and has brought 
the cause here by appeal. 

The question presented by the record in this case, is the same decided 
by this Court in the case of Thomas vs. the State, 6 Mo. R., 457, and 
Ross vs. the State, 9 Mo. R., 696. The statute regulating practice and 

proceedings in criminal cases has undergone no change on this subject 
since the revision of 1835, under which the former decision was made. 
By the provisions of the 5th sec., 5th art. R, C., 1845, p. 872, it is enac- 
ted, that “when any person shall be arraigned upon any indictment, it 
shall not be necessary to ask him how he will be tried, and if he deny the 
charge in any form, or require a trial, or if he refuse to plead or answer, 
and in all cases when he does not confess the indictment to be true, a 
plea of not guilty shall be entered, and the same proceedings shall be had, 
in all respects, as if he had pleaded not guilty to such indictment.”? The 
plea in abatement is not a confession of the facts alleged in the indict- 
ment; on the contrary it may be regarded as a denial of the indict- 
ment, and therefore the court should have ordered a plea of not guilty to 
be entered and a trial had in the usual form. Not having pursued this 
course, the court committed error and the judgment is reversed and the 
cause remanded to that court. 


I Ne IT IN ae NIN I AP IN 


McAFEE vs. RYAN. 


Although there may be nothing in the record to impeach the veracity of a witness, and the 
verdict be against his evidence, still it will not be set aside by the appellate court if it be 
manifest that the issue was properly understood by the jury. There may have been some- 
thing in the manner or situation of the witness that rendered him unworthy of credit. 
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APPEAL from St. Louis Court of Common Pleas. 


Napton, J., delivered the opinion of the Court. 


The plaintiff sued the defendant before a justice of the peace for the 
cost of feeding some stock, consisting of horses, cattle and sheep, belong- 
ing to the defendant. It seems, the plaintiff had been security for the 
defendant, in a replevin bond and had taken possession of the stock to 
indemnify himself. It may be inferred from the testimony, that the 
defendant had but little other property. The account filed by the plain- 
tiff was for $132 50, for keeping four horses, three exen, six sheep and 
seven cattle during five months, and was credited with $48, for the use 
of the team and the services of Mrs. Ryan’s sons. The property was 
taken by McAfee sometime in December. The plaintiff had a judgment « 
before the justice. Inthe circuit court, the counsel on both sides agreed, 
that if the verdict was for the plaintiff, a judgment in his favor for $84 
should be entered, but if the defendant had a verdict, she should have a 
judgment for $48. 

On the trial, several witnesses were axamined on either side, all of 
wom agreed that McAfee had taken the property to secure himself in the 
replevin bond, and one of whom stated that Mrs. Ryan told him she was 
to pay McAfee for keeping the stock. The court instructed thé jury that 
the plaintiff could not recover unless Mrs. Ryan had agreed to pay him 
for keeping the stock. The defendant had a verdict and judgment was 
consequently given in her favor for $48. 

The hardship of this judgment, if there be any hardship in it, results 
manifestly from the agreement of counsel. The evidence weuld have 
amply sustained a general verdict for the defendant. It is probable, 
that the use of the horses and oxen and the labor of defendant’s sons 
would have been a fair compensation for keeping the stock the two or 
three winter months succeeding December, during which it was neces- 
sary to feedthem. But by the agreement, the only question of fact sub- 
mitted to the jury was the promise of Mrs. Ryan. On this point, only 
one witness testified, and the verdict was certainly against his evidence, 
but we are not authorized for this reason only to disturb it. The jury 
would have probably done justice between the parties, if the whole 
case had been submitted to them. As the counsel theught proper to 
submit a single question to them, and the court distinctly stated the point 
in the instruction given, and there was but a single witness on the point, 
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the fair inference from the verdict and the refusal of the court to set it 
aside is, that neither the jury nor the court credited the witness. There 
is actually nothing on the record to indicate any cause for distrusting the 
veracity of the witness, but there may have been something in his con- 
duct before the jury or in the relations he bore to the parties, which can- 
not appear to us. The court which tried the case is better qualified to 
determine questions of this sort than a court of errors. This is not a 
case in which the verdict results from a misapprehension of the law or 
the instructions, and where it is manifest to the appellate court that the 
facts were undisputed. Only a single question of fact was referred to 
the jury, and it is impossible that they could have misunderstood the 
point. The Court of Common Pleas seem also to have understood it, 
and been satisfied with the verdict. We shall therefore not interfere. 
Judgment affirmed. 


WILLIAM J. AUSTIN vs. THE STATE OF MISSOURI. 


APPEAL from the St. Louis Criminal Court. 


By Tur Covurt.—This case comes within the principle decided by this 
Court in the case of Thomas vs. the State, 6 Mo. R., 457; 9 Mo. R., 
696 ; Ross vs. the State, and Maeder vs. the State, decided at the present 
term. Judgment reversed and cause remanded. 
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ALEXANDER LEWIS vs. THE STATE OF MISSOURI. 


APPEAL from the St. Louis Criminal Court. 


Per Curtam.—This case comes within the principle decided in Thomas 
vs. the State, 6 Mo. R., 457; Ross vs. the State, 9 Mo. R., 696, and the 
case of Maeder vs. the State, decided at the present term. — 

Judgment reversed and cause remanded. 


















GENESTELLE vs. WAUGH & CORTHRON. 






Where several powers of attorney are given to confess judgment on severa! debts in favor of, 
and against the same parties, it is competent and proper for the court to consolidate them, 
and enter but one judgment. 





ERROR to St. Louis Circuit Court. 


Statement of the Case. 















On the 14th day of October, 1844, the plaintiff in error made three promissery notes to defend- 
ants in error, payable in two, four and six months, and for the sums of $300,—$300 and $400.— 
At the same time, plaintiffin error made three several warrants of attorney authorizing judgments 
to be rendered on the several notes after maturity, for their respective amounts. On the 21st April 
1845, all the notes being due, defendants in error filed one declaration in St. Louis Circuit Court, 
on the three notes before mentioned, and also filed the three warrants of attorney and entered up 
one judgment by confession for $1,000, being the amount of the three notes together. At the next 
term of the court, and on the 9th day of April, 1845, the plaintiff filed his motion to set aside the 
judgment for irregularity in this respect: that the judgment was not authorized by the warrants of 
attorney. On the hearing of this motion, the court below decided that the judgment was autho- 
rized by the warrants of attorney and was in all respects regular, and overruled the motion. The 
plaintiff in error saved his exception, and brings the case into this court by writ of error. 















Darsy & R. M. Fietp, for Plaintiff, coniend: 


That the warrants of attorney authorizing the entering of three judgments by confession, do not 
justify one entire judgment for the sum of the three. 

It is material to observe, that each power authorizes judgment to be entered for the amount of 
the note. 

Warrants of attorney are always construed strictly when they authorize a confession of a judg- 
ment, as the following cases will show: 

In Paris vs. Wilkerson, the warrant was to enter judgment on bond. It was entered on a mutua- 
tus. The judgment was set aside as irregular. 7 T. R., 133. 

In Harvie vs Wade, the warrant authorized judgment against three, but only two signed it and 
judgment was taken against the two. Butit was heldirregular. 1 Chit. Rep., 322. So, in Gee 
vs. Lane, it was held that a warrant to enter judgment against two on a joint and several bond, 
did not authorize a judgment against the survivor. 15 East., 592; Rowe vs. Alderson, 7 Taunt., 
453. ; 

So, in Cowievs. Allaway, it was decided that where the party holding the warrant dies, his exe- 
cutor cannot enter up the judgment. 8 T. B., 257; Henshall vs. Multheney, 7 Bing., 337. 

In Gayle vs. Foster, it was decided that judgment must be entered for the precise amount men- 
tioned in the warrant. A. R., 125. 

In Stevens vs. Duberry, it is said that judgment by confession must strictly pursue the terms of 
the cognovit. A. R., 379. 

From the foregoing cases, it appears that the question is not whether the party has sustained 
any injury by the ia from the power, but whether the judgment entered is identically the 
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same as that mentioned in the power. Itis consequently of no moment that the responsibility of 
the defendant is not increased, nor that the mode adopted might be really beneficial to him. The 
real difficulty with the plaintiff below lies in this, that he has done what the terms of his power do 
not warrant. 

The authority to confess judgment for another must appear on the record. Campbell vs. Cooper, 
1 Hulet, 142; Tucker vs. Gregg, 1 South, 161. 
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Geyer, for Defendants. 









The decision complained of is the refusal of the court below to set aside a judgment by confes- 
sion, entered 22nd April, 1845, (April term, 1845,) on the application of the plaintiff in error made 
al a succeeding term, (9th April, 1846,) on the ground that the judgment was confessed on three 
several notes anc warrants of attorney. No error of fact is alleged so as to justify the motion as 
a substitute for a writ of error coram nobis, which has been allowed in some cases. Nor is the 
matter complained of an irregularity, though so called in the motion, (1 Tidd’s Practice, 562,) 
and the court had no power over the judgment after the end of April Term, 1845, to correct any 
error of law. 

It is conceded that a power torender judgment must be strictly pursued, but it does not follow 
that the judgment in the case was erroneous or irregular. Afterall the notes became due, the 
plaintiffs below had-not even the election to bring several suits; if three suits had have been brought 
the court would have consolidated the action at the cost of the plaintiffs. If an attempt had have 
been made to enter three seperate judgments on confession, the court might have directed a con- 
solidation. It was competent for the plaintiff to file a separate count on each note or join as they 
did the three in one. The strict adherance to the letter of the powers, instead of being demanded, 
would have been oppressive, and therefore not tolerated by the law. 
















Napton, J., delivered the opinion of the Court. 





The only error complained of in this case, is, that there were three 
several warrants of attorney to confess judgments upon three several 
notes, and a single judgment was entered for the whole amount of the 
notes. No error in fact is suggested, but it would seem, that the plaintiff 
in error preferred that the costs of three several judgments should be im- 
posed upon him, rather than the costs of asingle judgment for the consol- 
idated amount! The single judgment resulted from the duty and pow- 
ers of the court, and not from the form of the warrants of attorney. Had 
separate suits been brought, the court would have ordered them to be 
consolidated. The judgment in this case was authorized by the war- 
rants of attorney, although it did not conform to the letter of any one 
of them. 

‘Judgment affirmed. 
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MILBURN, uss oF, &c., vs. WAUGH, CORTHRON, et at. 





Where by a deed of trust goods in a store are conveyed, but the possession is left with the gran- 
tor, who is permitted to go on and sell, such possession is only prima facie evidence of 
fraud. 


ERROR to St. Louis Court of Common Pleas. 


Statement of the Case. 





































This was an action of debt brought in the St. Louis Court of Common Pleas, by Milburn, the 
plaintiff in error, against Waugh & Corthron, and their sureties, on a bond executed under the 
provisions of the 25th sec. of the statute relating to executions. (Rev. Co. 1845, p. 480.) 

The defendants appeared in the court below, and pleaded two pleas, consisting of denials of 
the several allegations of the declaration. As no question was made on the pleadings in the court 
below, it is deemed unnecessary to set out these pleas here. 

On the trial before the jury, the plaintiff read the bond declared on, and which was in the com- 
mon form, reciting in the condition, that Milburn the plaintiff, who was sheriff of St. Louis 
county, had, on the 2ist day of July, 1845, levied an execution in favor of Waugh & Corthron, 
against Charles A. Genestelle, on certain goods and chattels, which were claimed by John F. 
Darby as trustee of Alexander Lesueur, that a trial of the right of property was had before a 
jury, who found a verdict in favor of the claimant, that Waugh & Corthron directed the sheriff 
to sell said goods and chattels, notwithstanding such finding, and the bond “was conditioned to 
indemnify the sheriff and claimant according to the statute. The plaintiff then read the execu- 
tion in favor of Waugh & Corthron, and papers attached to it, showing the claim of property by 
Darby, and the finding of the jury in his favor. As no question was made on this part of the 
case, rio further detail of these papers is deemed necessary. The plaintiff then read in evidence 
a deed of trust made by Charles A. Genestelle to John F. Darby, dated the 6th day of April, 
1844. It purports to convey a stock of goods contained in a schedule annexed to.the deed, and 
was to be void on payment of nine notes made by Genestelle to Alexander Lesueur, for the fol- 
lowing sums: $300, $500, $500, $500, $500, $500, $500, $500, $800, payable respectively on 
the first day of June, August, November, February, April, June, July, August, September, suc- 
ceeding. ‘The deed contains this provision: “It being well understood between the parties, that 
said Genestelle is to retain possession of said goods until default shall be made in the payment of 

said promissory notes; and in case either or any one of said promissory notes shall be in arrear 
and‘unpaid, 1t shall and may be lawful to and for said Darby to take possession of said goods, 
chattels and merchandize, hereinbefore mentioned, or any goods, chattels and merchandize 
which said Genestelle may have in his store, when said notes become due and remain 
in arrear and unpaid, and to sell the same at public auction,” &c. The schedule annexed to 
the deed, contains a particular inventory of merchandise, with prices annexed, amounting in the 
aggregate to $5100. The deed purports to have been acknowledged on the 8th April, 1844, and 
to have been filed for record in the Recorder’s office of St. Louis county, on the 10th April, 1844. 
The plaintiff then proved and read in evidence five of the notes mentioned in the deed, being the 

five last becoming payable. The first of these appeared by endorsement to be paid in full, partly 
by Genestelle, and the balance by Darby, the trustee, on the 23rd Sept. 1846. The second had an 

endorsement of a payment of $79 14, by Darby, trustee, 23rd Sept. 1846. The three last had no 
endorsements of paythent. There appeared to be due on the whole $2,220 86, besides interest. 

The plaintiff then-offerg William Milburn, the nominal party, as a witness. The defendant ob- 
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jected on the ground that hé.was party to the record, and interested in the result. The court ex- 
chided the witness, and the plaintiff excepted. The plaintiff then introduced evidence tending to 
show that Lessuer. at the date of the trust deed, was possessed of a stock of goods, which he sold 
to Genestelle at cost, amounting to $5,100. Genestelle paid $400 down, and gave his notes for 
the balanée. To secure the notes the trust deed was given on the goods sold. Genestelle took 
the goods, and with the assent of Lessuer, carried on the business of a retail merchant at St. 
Louis, in his own name and on his own account, selling the goods in the usual course of business 
from day to day, until the levy of Waugh & Corthron’s execution. He had in the meanwhile re- 
moved into a new store, and purchased large additions to his stock from time to time. The whole 
stock, old and new, was seized by the sheriff on Waugh & Corthron’s execution. After the trial 
of the right of property, a clerk who was well acquainted with the stock, separated the goods 
bought of Lessuer from those subsequently bought, putting each parcel by itself. This was 
: done at the request of Waugh, one of the defendants. The clerk who made this division was 
examined, and deposed that he was well acquainted with the stock, and the division was just. 

The goods subsequently bought were first sold by the sheriff, and then a considerable part of 
the others. The precise value of the last mentioned goods did not appear, but the evidence tend- 
ed to prove them worth more than $500. It also appeared that Genestelle bought Lesueur’s stock 
for the purpose of carrying on the business of a retail merchant. His name was over the door 
of the store, he was ostensible proprietor, and Darby never had any possession of anyof the goods 
until after the seizure by the sheriff. 

The defendants then offered the powers of attorney and judgment by confession in the case of 
Waugh & Corthron vs. Genestelle. The plaintiff objected that this judgment on its face was a 
nullity. It was admitted by the court, and the plaintiff excepted.. The imputed defect in this 
judgment is particularly pointed out in the case of Genestelle vs. Waugh & Corthron, pending in 
this court. 

Sach was the evidence before the jury. 

The defendant then moved for, and the court below gave this instruction, to the jury: “If the 
jury believe that the goods covered by the deed read in evidence by the plaintiff, were suffered to 
remain in the possession of Genestelle, with permission to him to sell and dispose of them in the 
regular course of his trade as a retail merchant, and that the sheriff seized them by virtue of an 
execution in favor of Waugh & Corthron, who were judgment creditors of said Genestelle, the 
plaintiffs cannot recover in this action.” 

The plaintiff excepted to this instruction. 

The plaintiff then asked a series of instructions, the purport of which was to declare the judg- 
ment in favor of Waugh & Corthron ineffectual and void, and to submit the fairness and good 
faith of the deed of trust to the jury. These were all overruled, and plaintiff excepted. The 
plaintiff then became nonsuit, and made his motion to set it aside, for the errors on trial. This 
was overruled and he excepted. 

The case is now in this court by writ of error. 






































Darsy & R. M. Fiexp, for Plaintiff in Error, contend: 





I. That the court below erred in excluding Milburn, the nominal party, as a witness: 
For he has not the slightest interest in the result of the suit, which was prosecuted for the ben- 
efit of Derby, who is named as the substantial plaintiff on the record; and the necessity of suing 
on the bond in the name of Milburn, is imposed by the statute. It cannot be supposed that the 
Legislature, in devising this form of remedy, intended to deprive the real party of his evidence. 
In Pet.nsylvania, it has been decided that a nominal plaintiff, who has assigned his interest in 
an obligation, is a competent witness ina suit against the obligor. 9S. & R, 20; 2 Brown’s 
Rep. 171. 
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The reason of the rule is, that in Pennsylvania there are no courts of equity, and consequently 
the assignee is compelled to sue in the name of the assignor. 

In McNutt vs. Bland, (2 Hows Rep. 9,) the Supreme Court decided that the United States 
Courts had jurisdiction in the case of a suit in thé name of the Governor, on an office bond, on 
the ground that the Governor was a “mere naked trustee for the party injured.” ‘He is a mere 
conduit, through whom the law affords a remedy to the party injured.” ‘The real, and the only 
plaintiffs, are the plaintiffs in the execution, who haye a legal right to make the bond available for 
their indemnity.” The same point had been previously determined by the same Court, in Brown 
vs. Strode, 5 Cranch, 303. 

Nor was Milburn liable for costs. Rev. Co. 1845, tit. Costs, sec. 21. 

II. There was error in the instruction given to the jury, on motion of ‘defendant. 

The old doctrine of fraud in law, asserted in that instruction, is understood to have been ex- 
ploded by this court in Shepherd vs. Trigg, 7 Mo. Rep. 151. And again in Ross vs. Crutzinger, 
7 Mo. Rep. 245. In King vs. Bailey, the matter is treated by the court as put at rest by the pre- 
ceding cases. 8 Mo. Rep. 332. 

The rule understood to be established in these cases is, that the facts and circumstances attend - 
ing the sale or mortgage, ‘must all be submitted to the jury, who must determine on the whole, 
whether the transaction is fair or fraudulent. This rule has since received the sanction of the 
Legislature. Rev. Stat. 1845, title, Fraudulent Convs., § 10. 

But the court below, in its instruction, told the jury that the pussession by the mortgagor, and 
selling in the course of business, was not open to explanation, and that the mortgage was avoided. 

The circumstances which probably would have been decisive with the jury to prove the fair- 
ness of the transaction, if the matter had been left to them, are these: 


Ist. The goods contained in the schedule of the mortgage, are the identical goods sold to the 
mortgagor, and which constituted the mortgage debt. 

2nd. The purchase was made with a view to continue the retail trade. Posseasion and selling 
by Genestelle, was therefore consistent with the deed, and indeed an essential part of the ar- 
rangement. 

3rd. Four of the mortgage notes appear to have been paid by Genestelle, and a part of the fifth. 
Any fair-minded jury would have inferred that these payments were made out of the proceeds of 
the sale of the goods. 

4th. The mortgage was acknowledged and recorded. This, as a legal solemnity, would not 
add to the effect of the conveyance, but it ought to have great weight with a jury on the question 
of fraud; for as secrecy is a badge of fraud, publicness is a mark of honesty. . 

Great stress in the court below was placed on the permission given to Genestelle to sell the 
goods, and in this respect it was thought the case was distinguishable from those heretofore deci- 
ded by this court. It is believed the same circumstances existed in the case of Ross vs. Crntzin- 
ger, for the report shows that the mortgage covered goods in a grocery store, and that this cir- 
cumstance does not occupy more prominence in the report, is probably owing to the opinion en- 
tertained that it was unimportant. 

That the power of selling reserved by a mortgagor, does not vitiate a mortgage, appears from 
the following cases: ' 

A stipulation that mortgagor may remain in possession, and continue his business by selling 
the mortgaged property, does not invalidate the mortgage. Brinley vs. Spring, 7 Greenleaf, 241. 
Nor a'stipulation that mortgagor may sell and account for proceeds. Melody vs. Chandler, 3 
Fairf. 282. 

A provision that mortgagor may continue in possession and sel] the mortgaged stock in the 
usual course of business, and apply the proceeds to his own use, is not necessarily fraudulent. 
Bridge vs. Parkenan, 2 Met. 258. The same point was decided in Jones vs. Huggeford, 3 Met. 
515. Neither the continuing possession of the goods mortgaged, nor even a sale of a portion of 
them, after the execution of the mortgage by the mortgagor, with the assent of the mortgagee, is 
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conclusive evidebee of fraud, rendering the mortgage void as to creditors; but is at most evidence 
of fraud, proper to be submittedjfothe consideration of the jury. 

The plaintiff in error also insists, that the mortgage is effectual to bind the after acquired stock. 
That such a mortgage is good between the parties is conceded. 

That it is good as to creditors, seems to be in effect decided by Judge Story. And by the Su- 
preme Cotirt of Massachusetts, in Macauber vs. Parker, 14 Pick. 497; 4th Mascn, 515. 

III. The court erred in deciding that the judgment by confession was valid. Plaintiff in error 
insists that it was a nullity, and that Waugh & Corthron were not judgment creditors, they were 
without any justification for taking the goods. 


Geyer, for Defendants in error. 


1. The deed under which John F, Darby claimed the goods sold under the execution, by its terms 
provides that the grantor, defendant in the execution, should take and hold the possession, sel! 
and dispose of the goods as his own property, and apply the proceeds to_his own use. The gran- 
tee never had, nor was it intended he should have, the possession. As against the creditors of the 
grantee, therefore, as well as against purchasers from-him, the deed is void, both by statute and 
common law. By statute, because it is a conveyance of goods and chattels to the use of the ma- 
ker, and therefore void as “against creditors existing, and subsequent, and purchasers.” Rev. 
Co. 1835, p. 283. Hyslop vs. Clark, 14 Johns. Rep. 458. Austin vs. Bell, 20 do. 442. Even 
on a general assignment for the benefit of creditors, a conveyance most favored, the introduction 
of such limitations as reserved to the debtor a control of the property, and enable him to defeat 
the conveyance, renders the assignment fraudulent and void, both at common law and by statute. 
Whaller vs. Scott, 10 Watts, 237, 244. So of every reservation to the use of the grantee or any 
person nota creditor. Mackey vs. Cairns, 5 Cowen, 549; Jackson vs. Parker, Ib. 73,86; Good- 
rich vs. Darnes, 6 Hill N. Y., 438, 440; Shaffer vs. Watkins, 7 Watts & S, 219, 227; Byrd vs. 
Bradley, 2 B. Monroe, 239. Although the possession of the grantee, if consistent with the deed, 
is not fraudulent, yet if the property be of a kina which is consumed by the use of it, then the 
debtor’s continuing in the use is evidence, almost conclusive, of fraud. Darwin vs. Hundly, 3 
Yerger, 502, and if the use be retained by a stipulation in the deed, the conveyance is abso- 
lutely void. Somerville vs. Hester, 4 Ib. 541; Manney vs. Kelling, 7 Ib. 440; Simpson vs. Mitch- 
ell, 8 Ib. 419; Richmond vs. Cardul, Meigs 581; Trabue vs. Willis, Ib. 583; and even in the case 
of a mortgage of chattels perishable in their nature, or of any articles under an agreement in or 
out of the deed, that they are to be used and consumed by the mortgagor, is fraudulent against 
creditors. Robbins vs. Parker, 3 Metcalf 117; 1st Smith’s Leading cases, 57, 58. 

In this case there is no dispute about the facts, and it was the duty of- the court to pronounce 
the deed void. -Sturtevant vs. Ballard, 9 John. Rep. 337; Coban vs. Pickering, 3 N. H. R. 415; 
Paul vs. Crook, 8 Ib. 288; Page vs. Carpenter, 10 Ib. 77. There was no attempt to show any 
good reason for the stipulation in the deed reserving the control of the goods in the grantor, if 
indeed it were possible to alledge any reason consistent with law. The plaintiff is therefore with- 
out merits, and cannot complain of the refusal of the court to set aside the non-suit. 

2. A party to the record is not, in any case, a competent witness, and the plaintiff Milburn was 
therefore rightfully excluded, even if he be merely nominal. Butthe statement in the declara- 
tion, that the suit is for the use of another, is not conclusive of the fact. The right of Darby 
to the avails of the suit would remain to be established, notwithstanding the assertion in the de- 
claration. 

I. The judgment on which the execution was issued, was neither erroneous or irregular, nor was 
the court competent to inquire in this action into the propriety or regularity of the judgment; 
until reversed or set aside, it was sufficient to support the execution if support was neces- 
sary. Nor couid even an irregularity in the execution itself be taken advantage of in a collateral 
action. 
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McBripe, J., delivered the opinion of the Court. Ha 


During the progress of the trial, Darby, for ose use the suit was 
brought, asked to have Milburn, the nominal plaintiff, sworn as a wit- 
ness in the cause, but the court rejected his application, and he except- 
ed. In his motion to set aside the non-suit, he does not assign this as a 
cause, we therefore conclude he has abandoned his exception to the ac- 
tion of the court, on this point. 

The next objection presented, is to the admission in evidence of 
certain judgments in the case of Waugh & Corthron vs. Genestelle. 
The objection to these judgments is, that there were three separate 
notes, and a power of attorney to confess judgment on each, and the 
judgment confessed was a joint one, for the aggregate amount of the 
three notes, and not a several judgment for the amount of each note. 
At most, this would only be an irregularity, working no injury to any 
one, and to which no one except the defendant himself could object. 

The next question grows out of the assumption of the court, in the 
instruction given to the jury, at the instance of the defendant, that the 
possession of the property remaining in Genestelle, with permission for 
him to sell the same, as a retail merchant, was a fraud per se. Some of 
the earlier decisions of this court, (1 Mo. Rep. 569; 2 Ib. 231; 3 Ib. 
290; 6 Ib. 576,) appear to sustain the foregoing principle; but the case 
of Shepherd vs. Trigg, 7 Mo. Rep. 151; Ross vs. Crutsinger, page 2465; 
and King vs. Bailey, 8 Mo. Rep. 332, recognize a different principle. 
In the case of Shepherd vs. Trigg, the former decisions are reviewed, 
and where the facts would appear to warrant, the court have presumed 
that the decision was upon the peculiar circ::mstances of the case as 
developed in the testimony; but in the absence of any other cause for 
the decision, this Court felt itself constrained to overrule the cases. The 
rule now established by this Court is, that the possession remaining with 
the individual who professes to have parted with the legal title, is pr7- 
ma facie evidence of fraud only. 

The Court then erred in the instruction given, and its judgment ought, 
for that reason, to be reversed; and the other Judges concurring, the 
same is reversed, and the cause remanded. 
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condi vs. “ao PERPETUAL INSURANCE COMPANY. 


Money having been deposited with the Bank by the cashier of another Bank, who took certifi- 
cates of deposit in his own name, and attachment suits being afterwards brought against 
such last named Bank, and the former garnisheed for the funds so deposited—at the same 
time the holders of the certificates of deposit institutes suit for the recovery of the money 
deposited : by defending the garuishment and calling upon the attaching creditors to shew 
to whom she should pay, the Bank does not become liable for interest on the deposit. 


APPEAL from St. Louis Court of Common Pleas. 





Homes, for Appellant. 


1. These certificates of deposit were in legal substance the same as due bills or promissory 
notes, payable to order one month and one day after date respectively, on which interest should 
be chargeable after due; and these deposites were therefore at the time of the garnishment a fund 
bearing interest. R. 8S. 1845, sec. 1, p. 614; (1835, p. 333.) 

2. The words “or return of this certificate,” were not intended to determine the time when the 
certificates would become due; that was fixed by the words “one day after date” and “one month 
after date;” but merely as a cautionary provision that the certificates should be, produced to be 
cancelled when the money should be paid, as when a note is paid; and they have no legal force 
whatever beyond what is by the law merchant, with regard to all instruments of the kind, implied 
without them. St. Louis Perp. Ins. Co. vs. Cohen, 9 Mo. R., 444. 

3. Whether or not these deposites were a fund bearing interest before the garnishment, the ser- 
vice of the process constituted a sufficient demand, by one in law entitled to the money, to make 
them fall due and become a fund bearing interest from that time, or at least after judgment ob- 
tained, whether the certificates were produced or not. 9 Mo. R., 444. 

4. Independently of the question whether these deposits were a debt of itself, bearing interest 
from the time of this garnishment, the garnishee stood in the position of one withholding money 
to which another is lawfully entitled, for she might have paid the money into court and been dis- 
charged, and therefore she is chargeable with interest; and it is no answer to say that she with- 
held it for her own safety, or to take the opinion of the court for whatever the reason or motive, 
it is nevertheless an unlawful withholding of another’s money. 10 Wend., 96; 3 Cowen, 436; 6 
Hill, 271; Knight vs. Reese, 2 Dali., 182; Rev. Stat. 1845, p. 141, sec. 35-6-7. 

5. Having denied her indebtedness, contested the right of the plaintiff, retained the fund, and 
mingled and used it with her own monies, thus exposing it to hazard while deriving profit from 
the employment of it, the garnishee is in law and justice accountable for interest. Stevens vs. 
Gwathmey, 9 Mo. R., 636; Tazewell’s ex’r vs. Barrett & Co., 4 Hen. & Mun., 265; Ex’rs of 
Hunter & Herndon vs. Spotswood, 1 Wash. Va. R., 145; Curd vs. Letcher, 3 J. J. Marsh. Rep., 
443-4; Shackelford vs. Helm, 1 Dana, 338; Adams vs. Cordis, 8 Pick. R., 260-7; Cushing’s Trus- 
tee Process, 111. 

6. A garnishee is always chargeable with interest unless it appears that the fund was locked 
up in his hands so that he could not use it, or was surrendered, or set apart so tuat he did not 
use it; nor does interest depend on the successful use, but merely upon the use of the money.— 
Adams vs. Cordis, 8 Pick., 260; Cushing’s Trustee Process, 111. 

The counsel for the appellant do not consider that position of the agreed case in relation to the 
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New York judgment as having any bearing upon this case, ig do not 





purpose the counsel for the appellee desired to make it a part agreed case. 

After the admission that this fund belonged to the Bank of Mineral Point, and was subject to 
the attachment, Jacob Little & Co. must stand in the position of one who has obtained notes by 
fraud or with notice of others? rights, and their judgment against the company must be considered 
a sort of piratical act of spoliation upon the property of thé company, not touching this partic- 
ular fund nor affecting the rights of this plaintiff in any manner. 

If the company have suffered such a judgment to be obtained, and have seen fit to pay it on a 
bond of indemnity against these attachments in Missouri, they must look to their bond for re- 
dress. , 


Crockett & Brices, on the same side. 


1, That the garnishee having made profit out of the fund, pending the garnishment, she is li- 
able for interest. Otherwise the garnishee will have profited by its own wrongful withholding 
for seven years of a large fund belonging to the creditors, during all which period the creditors 
are compelled to take the risk of the solvency of the garnishee. If the money had been paid 
into court, it would at all events have been safe, and the court might have caused it to have been 
loaned out, so as to bring interest. 

2. To allow the garnishee to use the fund and yet to escape the payment of interest, is against 
the policy of the law. It affords a strong temptation to the garnishee to deny its indebtedness 
upon slight and frivolous pretexts, thus prolonging and encouraging litigation, and leading directly 
to perjuries and frauds. 

3. The paynient of the New York judgment upon a bond of indemnity affords no pretext for 
withholding the interest—that judgment was wrongful and erroneous as has been decided in 
this case. It would be unjust that the creditors here should be deprived of interest because of a 
wrongful attachment of the same fund by another. The same argument that excuses from the 
payment of interest on that ground, would equally apply to the principal. If the garnishee is 
held liable for the interest, she will receive it back from Little & Co., on the bond of indemnity. 
If she escapes the interest, the result will be that Little & Co., who wrongfully attached, will have 
used the fund without interest, whilst the attaching creditors here who were justly entitled to the 
fund, will loose the interest. So that in point of fact, it is a contest between the. rightful and 
the wrongful attaching creditor. 


Gamsie & Bares, for Appellee. 


This cause presents a decision of the Court of Common Pleas upon an agreed case, of which 
the two ariswers of the garnishee form.a part, and the only question is whether or no interest was 
_ properly chargeable upon the amount of the certificate of deposite, the whole principal sum being 
paid out on judgments having prior liens on the fund. 

We submit that interest was not chargeable, because— 

1. It was a common case of deposite, evidenced by certicate, payable so many days after date, 
on presentation of the certificate. And so, as between the contacting parties, there could be no 
interest until demand and refusal. 

2. The bringing of the suit by Cohen, againt the Bank of Mineral Point, and the summoning 
of the Perpetual Insurance Company as garnishee, is no such demand as to charge the garnishee 
with interest, for, on being summoned, the company could not lawfully have paid the money to 
the plaintiff, Cohen. 

It was urged below that the garnishee might have paid the money to the sheriff, and so, dis- 
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a privilege, notaduty. And if he had so paid it, the money 
would not have borne i sheriff’s hands. 

3. The demand made by the és and the refusal to pay them, cannot subject the company 
to pay interest to this plaintiff. For although the Littles held the certificates, they could not then 
be paid because this plaintiff and others had already attached the fund in the hands of the garni- 
shee. Besides, the Littles have sin¢é@recovered and actually received the amount. 

4. And generally, the deposit was a fiduciary contract, on which interest cannot accrue until 
the depository is in default, by wrongfully withholding the money. There was no agreement 
for interest, and no unreasonable or vexatious delay, and no obligation to pay this plaintiff any 
thing until actual judgment. 

In support of these points we rely upon the following citations: R. C., Tit. Interest; 3 
Mo. R., 64; Scott & Rule vs. Hill & M’Gunnegle;(ib., 57) Robins vs. Linco!n county, 9 Mo. R., 
642; Stevens vs. Gwajhmey. 


McBrinr, J., delivered the opinion of the Court. 


Hyam H. Cohen having obtained judgment against the Mineral Point 
Bank, garnisheed the Perpetual Insurance Company of St. Louis. The 
company answered the interrogatories filed against her by Cohen, who 
replied, denying the truth of the answer, when the case was submitted to 
the court, upon an agreement of facts, who found for the defendant; the 
plaintiff moved for a new trial, which the court refused to grant him, 
whereupon he appealed to this Court. 

The following is the agreed case submitted by the parties to the Court 
of Common Pleas : 

“It is agreed by the parties aforesaid, that before the time of the ser- 
vice of the garnishment in this case, S. B. Knapp, cashier of the Mine- 
" tal Point Bank, had deposited with the said garnishee $9,200, of 
notes of Kentucky banks, for which amount certificates of deposit were 
issued by said garnishee, payable to the order of said Knapp, cashier, 
which bank notes were of the value of $8,684. At the time said garni- 
shee was summoned in this cause, the said sum so deposited remained in 
the hands of the garnishee and belonged to the Mineral Point Bank, and 
was subject to attachment by its creditors. But that before the ser- 
viée of the garnishment in this cause, the said garnishee had been sum- 
moned upon other prior attaehments issuing from this Court and the 
St. Louis Circuit Court, in which judgments have since been rendered 
against said garnishee to the full amount of the principal sum deposited as 
aforesaid, which judgments have been satisfied out of the principal sum 
aforesaid, and there is no fund now in the hands of said garnishee applica- 
ble to this attachment, unless the said garnishee is liable for interest on 
the said principal sum.. It is further admitted that the said garnishee 
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did not pay the said fund into court, nor depositsthe seme manner 
subject to the order of the court, nor pay the to the sheriff, nor did 
the said garnishee set apart the said fund from its other monies and hold 
the same without using it subject to the said attachments, but pending 
the said attachments continued to use the said funds in the same manner 
as its other monies. It is admitted that the holders of said certificates 
of deposit, claiming the same as their property, who were Jacob Little 
& Co. of New York, on the 17th November, 1241, presented to said gar- 
nishee the said certificates of deposit and demanded payment thereof, 
which was refused on account of this and other attachments then pen- 
ding; and that said holders soon afterwards sued said garnishee in the 
State of New York on said certificates of deposit, and attached the funds 
of said garnishee in said suit to the amount of the whole of said cer- 
tificates of deposit, and said garnishee was obliged to defend, and did 
defend, the said suit, but the said Little & Co. recovered a judgment in 
the Supreme Court of New. York for the full amount of said certificates, 
on the 23d May, 1844. The said Little & Co. gave to said garnishee a 
bond with security to indemnify said garnishee against the attachment 
suits in Missouri, and since said garnishee has paid the judgment recov- 
ered againsi it in this Court and in the St. Louis Circuit Court, the said 
Little & Co. have refused to repay the amount to the said garnishee, so 
that the said garnishee is actually out of the possession of money to double 
the amount of said certificates of deposit, and whether it will ever get 
the amount of its payments here, back from Little & Co., is to be deter- 
mined by the result of a suit in New York, on their bond. The answer 
and supplemental answer of the garnishee in this case are made part of 
this agreement. It is admitted that in this cause an issue was made 
upon the answer of the garnishee as to whether said fund was liable to 
attachment by the creditors of said bank—that said issue was submitted 
to a jury who found a verdict for the plaintiffi—that said garnishee then 
moved for a new trial which was overruled—that said garnishee then 
took a bill of exceptions and appealed to the Supreme Court of this 
State, by which Court the judgment was reversed and the cause remafi- 
ded for a new trial. If upon this state of facts the court shall be of 
opinion that the said garnishee is chargeable with interest on said fund, 
then judgment shal] be rendered in favor of said plaintiff for the amount of 
his judgment against the said Bank and interest and costs, if the amount 
of interest is sufficient for that. purpose. But if the court shall be of 
opinion that the said garnishee is not chargeable with interest on said 
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fund, then $i ment shall be rendered for the said garnishee, saving to 
each of the parties ~ ¥ of appeal.” 

The answers of the garnishee, referred to in the agreed case, and made 
a part thereof, present no additional facts important in the decision of 
the question presented for our consideration. 

Is the garnishee properly chargeable with interest on the deposits 
during the pendency of the attachment suit against her by the creditors 
of the Mineral Point Bank? The case agreed does not state whether 
the deposite, or any part thereof, was at interest, and if so, when the 
interest commenced running, and the rate of interest to be paid. We 
‘suppose however, that the deposite was of the ordinary character and 
did not draw interest until demand made and a refusal to pay. The 
demand in this case would be the service of the garnishment, provided 
judgment had been previously obtained against the bank, or perhaps 
more properly at the return term of'the process against the garnishee, as 
she would not be able to answer or pay over the funds in her hands at 
an earlier period, if payment could then be made with safety to her 
own interest. Then, up to that period, the garnishee is certainly not 
liable for interest, as she was not chargeable with wrongfully withhol- 
ding payment. Did her subsequent conduct operate an unnecessary 
delay of payment and subject her to interest onthe deposite? The facts 
show, that Knapp, the cashier of the Mineral Point Bank, made the depos- 
ite in his own name and took several certificates therefor, payable at a 
future day upomtheir presentation to the defendant, which passed into 
. the eastern firm of Little & Co. Thatpriorto their presentation a num- 
ber of attachment suits had been instituted in the courts of St. Louis 
against the Mineral Point Bank, by her creditors, and the funds deposited 
by Knapp with the defendant had been attached to satisfy the demands. 
After the service of the garnishment on the defendant, the Little’s, holders 
of the certificates of depesit, presented them to the defendant and deman- — 
ded their payment, but the defendant refused to pay in consequence of | 
the proceedings instituted against her in St. Louis. The defendant 
afterwards answered the interrogatories filed against her in the courts of 
St. Louis, denying her indebtedness to the Bank of Mineral Point, but 
setting out the transaction between her and Knapp, the cashier, and | 
stating the transfer of her certificates by Knapp to Little & Co., the 
demand made by them for payment of the same, her refusal to pay in 
consequence of the proceedings in the courts of St. Louis against her 
by the creditors of the bank, and desires the court to decide to whom she 
was liable ; and in her supplemental answer she states that Little & Co. 
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had since the filing of her former answer, instituted proceedings against 
her by attachment in the courts of New York and attached her property 
in that State, and had prosecuted the same to final judgment against her. 

She therefore called upon the court to protect her from being compelled 
again to pay the same. From the foregoing summary of the facts, it is 
manifest that the garnishee was impelled in her defence, not by a desire 
to avoid paying to the rightful party the amount of the deposite, for she 
admitted her liability therefor, but because of the uncertainty as to who 
was legally entitled to receive payment; which uncertainty was brought 
about by the acts of the creditors of the bank, coupled with those of the 
cashier. And she has found that her doubts were not wholly groundless, 

as judgments have been obtained against her for the entire amount of 
the deposite, both in the courts of New York and of this State. Whilst 
therefore, the defendant has been driven to contest the claim of the cred- 
itors of the Mineral Point Bank, in the courts of this State and of New 
York, and run the hazard of ultimately paying double the amount of the 
deposit, that she might be safe in paying out money deposited with her, 
it would be a harsh rule to hold that she has been guilty of an unreason- 
able and vexatious delay of payment, and subject her to further burden 
of paying interest thereon. Under the circumstances in which she 
found herself involved, we cannot see how she could have done less, 
regardful of her own interest. Therefore, we are of opinion that the 
court below committed no error, and the other Judges concurring, the 
judgment is affirmed. 


SILAS REED vs. THE STATE OF MISSOURI. 


What is reasonable notice of an application for a change of venue depends upon circumstances. 
If the party making the application had knowledge of the cause for a change, he should 
give notice before the day oftrial. If, however, he gives notice so soon as he learns that 
he has cause to apply, it will be sufficient, even if at the time the cause is called for trial. 


APPEAL from St. Louis Criminal Court. 


McBrips, J., delivered the opinion of the Court. 


Silas Reed was indicted by the grand jury of St. Louis county for a 
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libel. The indictmeri¥ was found at the January term, 1847, of the 
Criminal Court of said county. At the March term following, the 
defendant filed pleas to the indictment, which were demurred to, and the 
demurrer sustained; he then filed his plea of not guilty, as also a motion 
and affidavit for continuance, which motion appears not to have been 
disposed of; then a mis-trial was had, the jury not being able to agree on 
a verdict, and the cause was continued. At the May term, there being 
no circuit attorney, the cause was again continued. At the July term, 
the circuit attorney,having been of counsel for the defendant prior to his 
appointment, the court appointed M. Leslie, Esq., to prosecute, and the 
cause was continued on affidavit and motion ofthe defendant. Atthe Sep- 
tember term, the defendant made an application, supported by his affida- 
vit, for a change of venue. The ground alleged is the prejudice of the 
Judge towards the defendant, by reason of which he feared that he could 
not obtain a fair trial. The court refused a change of venue. The 
defendant then made his motion accompanied by his affidavit for a con- 
tinuance because of the absence of material witnesses, and the indispo- 
sition of his counsel, but the court refused to grant a continuance. At 
a subsequent day of the term, in consequence of the absence of Mr. Les- 
lie, the court appointed Uriel Wright, Esq., to prosecute, after which 
the defendant again renewed the application for a change of venue, 
because of the prejudice of the Judge, which fact he alleges came to his 
knowledge forthe first time on the day of his former application, and 
subsequent events have confirmed him in the opinion that the Judge was 
and is so much prejudiced against him that he fears he cannot obtain a 
fair and impartial trial of this cause. The motion was again overruled 
and the defendant excepted. A trial was then had which resulted in a 
verdict of guilty, whereupon the defendant moved for a new trial and 
in arrest of judgment, which motions were overruled and he excepted 
and appealed to this Court. 

We shall not examine the pleadings to ascertain whether the court 
correctly sustained the demurrers to the two special pleas of the defend- 
ant to the indictment, for the record states that the pleas are not on file, 
and a paper afterwards made out by the clerk purports to be copies of. 
pleas returned to his office by the defendant and his counsel, about thirty 
days after the record was certified up to this court. Besides, the Crim- 
inal Court held that the matter pleaded could be given inevidence under 
the general issue, hence the defendant could not have been very seri- 


ously injured by the judgment of the court in sustaining the demurrers to 
his pleas. 
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The only question presented by the recordin which we differ in 
opinion with the court below, is the overruliug of the defendant’s motion for 
a change of venue. By the 16th sec., art. 5, p- 873, Rev. Code, 1845, 
it is enacted that when any indictment or criminal prosecution shall be 
pending in any circuit court, the same shall be removed by the order of 
such court or the Judge thereof, to the circuit court of some county in a 
different circuit, in either of the following cases, &c. 

Fourth. When the Judge is in any way interested or prejudiced, or 
shall have been counsel in the cause, then by the 20th sec. itis provided 
that ‘the petition of the applicant for a change of venne shall set forth 
the facts, and the truth of the allegations shall be supported by the affi- - 
davit of the defendant or some credible disinterested person, and 
reasonable previous notice of such application must be given to the 
prosecuting attorney.”” The 24th sec. provides that “if the defendant 
will, in addition to the oath requisite in ordinary and timely applications, 
swear that the facts on which he grounds his application have first come 
to his knowledge since the last proceeding continuance of the cause, the 
court shall grant a change of venue, although such application be made 
at the term subsequent to that at which the prisoner was liable to be 
arraigned.” The other provisions of the statute to which reference was 
made are not applicable to this case; they refer to changes of venue for 
other causes than the prejudice of the Judge. 

_ The petition and affidavit of Reed state that affiant’s belief that the 
Judge is so prejudiced againt him that he fears he cannot obtain a fair 
trial, and that the fact of the Judge’s prejudice came to his knowledge fore 
the first time on the day of his application for the change of venue.— 
The first petition and affidavit were made on the 23d September, the 
second on the lst November, next following, in which he reaffirms his 
belief that the Judge is so prejudiced against him that he fears he can- 
not have a fair trial, and that since his first application for a change of 
venue he has become more convinced of the existence of such prejudice. 
Aside from the notice thus given to the attorney for the State, by the filing 
of his petition and affidavit for a change of venue, the defendant also 
notified the said attorney i in writing, of his intention to file the said peti- 
tion. The notice is dated on the day of the filing of the last petition, 
which was about five weeks after the first application. The statute re- 
quires that the applicant shall give to the prosecuting attorney reasonable 
previous notice of his intended application for a change of venue. The 
term reasonable as here used, must be construed with reference to the 
existing facts. If the defendant had possessed a knowledge of the Judge’s 











prejudices for days and,»weeks prior to his application for a change of 
venue, then perhaps he should have given the prosecuting attorney notice 
before the morning of the day when the cause was called for trial. But 
if he received that information on the morning of the day of trial and 
immediately thereafter gave the attorney notice of his intention to 
apply fora change of venue, and did make his application accordingly, 
the notice was a reasonable one under the circumstances ; or, the party 
is not entitled to a change of venue where he derives his information at so 
late a period. He gave his notice at the earliest possible period, and if 
there was not time for the prosecuting attorney to prepare himself to 
resist the application, the court might in its discretion have postponed the 
trial for a day or more to enable the attorney to do so. 

We are of opinion therefore, that the court erred in refusing the 
defendant a change of venue, and that its judgment should be reversed, 
and Judge Scott concurring, the judgment is reversed, and the cause 
remanded to the Court ef Common Pleas, with instruction to that court 
to grant the defendant a change of venue to some judicial circuit wherein 
the Judge is not prejudiced against him. 


STEVENS vs. CHOUTEAU. 


? 


An execution issued by a justice of the peace, and not returnable according to law, is not merely 
erroneous, but is void. ° 


ERROR from St. Louis Court of Common Pleas. 


Statement of the Case. 


This is an action of trespass de bonis asportatis, brought in the St. Louis Court of Common 
Pleas, by defendant in error against plaintiff in error, for the value of a horse. The plaintiff ob- 
tained judgment in the court below, and the defendant has brought the case by writ of error to 
this Court. . 

The horse was taken by the deputy of the defendant, Stevens, who was at the time constable of 
St. Louis township, by virtue of two executions issued by Benj. F. McKinney, a justice of the 
peace, on a judgment in favor of one Richard T. Hanson against one Thomas J. Adams, as the 
property of the defendant in the executions. The executions both bore date the 5th June, 1845, 
and. were bothereceived by the constable (the defendant) on the same day, and were each for 
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$123 76 debt, and $1 06 costs; and they were both levied on the horse in question (with other 
property) on the 6th June, 1845, in the evening. On the 5th June, when the executions came 
into the hands of the defendant, as constable, the horse belonged to Adams, the defendant in the 
executions. On the morning of the 6th, and before the levy, Adams traded and delivered the 
horse to the plaintiff, Chouteau, for value. When the executions came into the hands of the de- 
fendant as constable, they were both of them returnable in sixty days, but this was not discovered 
until the morning after the levy was made. ‘ihereupon, the deputy, who made the'levy, took 
the executions back to the justice who issued them, who altered them by striking out sixty days 
writing ninety days in lieu thereof. And under the executions thus altered, the horse was adver- 
tised and sold by the defendant, Stevens. There was no evidence that Chouteau, when he bought 
the horse from Adams, had any knowledge or notice of the existence of the executions. 


















Pou, for Plaintiff in error. 





1. The question in this case is, whether the executions upon which the horse sued for by Chou- 
teau was seized, were void upon their faces, or were merely voidable. 

If the executions were not void upon the very faces of them, but were merely voidable, then it 
was the duty of the defendant, as constable, to levy them, and they constituted a full defence and 
justification to him in this action. Wilson vs. Huston, 4 Bibb, 332; Davis vs. Wood, 7 Mo. R., 
162; Milburn vs. Ray, 11 Mo. R. 


2. I maintain that the executions under which Stevens acted as constable, were not void upow 
their faces, but merely voidable. 

The statute in force on the subject at the time these executions were issued, (Acts 1840-1, p. 
101) required executions issued by justices of the peace to be made returnable “ within ninety 
days from date.” These executions were made returnable “in sixty days.””? The only error or 
defect in the writs lies inthe time of their return. In every other respect, they were regular and 
in due form. It will be observed that the executions have not a longer time to run than they 
were allowed by the law to have, but only that they are returnable at an earligr day than by stat- 
ute they might have been made returnable; but still they are within ninety days, and consequently 
within the time fixed by the statute. 

I maintain, therefore, that the executions were not in irreconcilable violation of the statute, and 
therefore not on the faces of them void—but within and covered by the statute, inasmuch as their 
return day was within the period limited by the statute, and therefore voidable merely. 

3. If these executions had been issued by a clerk of a court of record of general jurisdiction, 
there could not be a question or a doubt but that they would have been voidable merely, and not 
void. ‘This is the very point of the decision, as I understand it, in the case of Wilson vs. Huston, 
4 Bibb, 332, and Milburn vs. Ray, 11 Mo. R. In the two cases just quoted, the sheriff was held 
liable for not executing the writs. 

4. Can it make any difference that they were issued by a justice of the peace? I can see no 
principle that could make a difference. And so I understand this Court to have decided in the 
case of Davis vs. Wood, 7 Mo. R., 162, in which case the writ did not run in the name of the 
State, and the court held that, “notwithstanding the error, it was a justification.” But this case * 
is precisely parallel to the case at bar. It was an action of trespass against a constable for seiz- 
ing property on an execution issued by a justice of the peace, and the court held that the writ, 

though it did not run in the name of the State, and did not conform to the requisition of the stat- 
ute, was notwithsta.ding a justification to the officer, 

Again, an execution issuing from a court of record is as much regulated by statute—as much 
prescribed as to form and time of return. as are executions issued by a justice of the peace.— 

Then why should there be any difference between them in this respect? One would rather think 
that, if there could be any propriety in taking a distinction at all, it ought to be so taken as to be 
26 
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favorable to the proceedings of a justice of the peace, as being an unlearned and unskiliful officer, 
rather than to those of a court of record, which is generally presided over by Judges of learning 
and experience. 










Spaupine, for Defendant in error. 








1. The exec&tions on which Stevens, plaintiff in error, tevied on the horse of the plainliff, were 
void and no justification for defendant below, and the instructions were right. 5 Wend., 275; 9 
Wend., 333; 19 J. R., 40; 14 Ver. Rep., 491; 11 Ver. R., 195; 16 Ver. R., 393; 1 Wash, R., 393; 
4 Bibb, 332; Milburn vs. Ray, 11 Mo. R. 

An execution from a justice of the peace, returnable in sixty instead of ninety days, for more 
than $50, is void. Acts of Assembly of 1840-1, p. 101, (‘Act to amend an act entitled ‘an act 
to establish justices’ courts,’ &c, passed 21st March, 1835,”’) sec. 3; a tikes the time of return of ex- 
ecutions. R. C. 1845, p. 661, sec. 3 and 4, 

Sanders vs. Rains, et al, 10 Mo. R. The summons was held void, ESimmable in too short a 

time. 
The amendment of the execution by the justice did not avail to legalize. the leyy, because, Ist, 
it was not competent for him to make it, at least after the execution had been acted on; and, 2nd, 
because, if the justice could amend, it came too late, as the praperty was no longer subject to an 
execution against the defendant therein, at that time. 

2. The court rightly admitted the testimony of Clark, the depiity or agent of the defendant.— 

roof was confined to the fact that he had been deputy of defendantat the time of the trans- 
action. He had no interest in that matter in favor of the plaintiff below; and he had no interest 
in the event of the suit in favor of the plaintiff, as, if he had done wrong, he was answerable to 
the defendant, unless he had done so by the defendant’s orders. 

The incumbency of an office can be proved by parol: besides, the point was not properly tabedp 
to the admission of his testimony. The bill of exceptions shows merely that his proof of his 
own acting in the capacity of deputy was objected to and the objection overruled, but no excep- 
tion was taken to thatidecision. 5 Litt., 105, 107 and 108; 3 Carr & Payne, 344; (14 F.C. L., 
339.) 

3. The giving of the instructions was not excepted to. 

4. The motion for new trial ought not to have been sustained. It raised no new points, but 
endeavors to supply the place of exceptions to the admission of Clark’s testimony, and to the 
giving of the instructions, which matters were not excepted to before. 




























Napron, J., delivered the opinion of the Court. 





a 

The only question in this case is, whether an execution issued by a 

_ justice of the peace, returnable in sixty days, instead of ninety days, 
will justify the officer who levies it. Is the execution merely erroneous 
or absolutely void: on’its’face ! > : 

There can be no dott that a writ issuing from the Circuit Court, re- 
turnable out of term, is only erroneous, and not véid. State, use of 
Ray, vs. Millan, 11 Mo.R. A distinction has however been recognized 
by those courts which have decided this principle, between executions 

issuing from courts of limited and inferior jurisdiction and those ema- 
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nating from courts of record of general jurisdiction. Upon reflection, 
we think there is sound policy in the distinction. A justice hasno power 
over writs after they have issued; the power of amendment is not given 
by the statute, and from the statute alone he derives his authority. He 
has no common Jaw or general jurisdiction. On the other hand, the Cir- 
cuit Courts are invested with a full control over all processmanating 
_ by their direction or from the office of their clerks, and this power can 
always be exercised in time to prevent any irremediable injury arising 
from mistakes or abuse of its process by its officers. But the jurisdic- 
tion given by the statute to justices is not only limited, but summary.— 
From the long intervals occurring between the sittings of the superior 
courts, it would be difficult, and, in some cases, impracticable, to cor- 
rect by appeals, writs of prohibition and other modes prescribed by law, 
the mischiefs that would result from the execution of illegal process em- 
anating from justices’ courts. If the process be held merely erroneous, 
and not void, property may be sacrificed and the owner be without sub- 
stantial redress. Hencé, it is believed to be sound policy to adhere to 
the decisions of other States on this subject, and require the process 
which emanates from these inferior courts to conform substantially to 
the requisites of the statute. Toof vs. Bentley, 5 Wend., 276; 9 Wend., 
388; 16 Verm. R., 393. 
The other Judges concurring, the judgment is affirmed. 
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CHOUTEAU & VALLE ys. SHERMAN, ; 





On the trial of a plea in abatement, to the affidavit in an attachment suit, charging that the de- 
fendant had fraudulently conveyed his property, the conveyance of property made by the 
defendant to pay a debt justly due by him, will not be held fraudulent, although defendant 
may, about the time of such conveyance, have made false representations as to hiscondi- 
tion and intentions, unless the vendees in such deed be parties to the fraud. 





APPEAL from St. Louis Court of Common Pleas. 


Caockerr & Brices, for Appellants. \. 


1, The court erred in refusing to instruct the jury that Sherman’s false representations to his 
creditors, on the eve of his failure, were circumstances from which the jury might infer a fraud- 
wlent iatent, unless rebutted. 
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2. The instruction given at the instance of defendant was erroneous and calculated to mislead 
«the jury. Brooks vs. Mayberry, 11 Wheat., 78. 

* 3. The verdict was palpably against the evidence, and the court should have granted a new 
trial for that reason. 
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A. Topp, for Appellee. 


" 1. The installs given on behalf of appellee was correct, the only question in issue being 
whether he had disposed of his property fraudulently, so as to hinder and delay his creditors, and 
the only transfers shown being the sale of the store and the mortgage to Beach & Eddy. If these 
were therefore lawful, his misrepresentations to others about his pecuniary ability, or what he 
intended to do, no matter how false or wilful, would not affect their legal character. 

2. The instruction asked on behalf of the appellants, and refused, was properly refused—First, 
because the things enumerated in it do not make a prima facie case of fraudulent intent, and so 
to instruct the jury would be wrong; they are rather matter for argument than of law to the jury. 
Second, if they did, the instruction is too general for the issue, and is a mere abstract proposition. 
The issue is made upon thespecific charge of having disposed of property fraudulently, as to his 
creditors, and this the appellants were bound to prove by acts of the kind charged. Having 
proved acts of disposition, then, if the principle of the instruction be correct, it should be con- 

@ fined to those acts. 

» 3. The instructions given covered, according to the law of nds, the whole case, as made 
out b appellants: only two acts of disposition of the property’ were proved or pretended, 
and upon each of these the jury was properly instructed. 

4. The motion for a new trial was properly refused: 1st, because the verdict was for the right 
party; 2nd, because there was evidence on both sides, and, so far as it was conflicting, the jury 
was the proper judge of both its weight and credibility; 3rd, the courts are and ought to be op- 
posed to the granting of new trials in hard cases, those of flagrant charges, where there has been 
an acquittal; 4th, the affidavit of newly discovered evidence is insufficient. It does not show or 
aver due diligence. 6 _ 600. Itis founded upon the hearsay of the affiant, and is of only 
one of the parties. It is™iot accompanied by the affidavit of the witness, nor cause shown for 
want thereof. 1 Hall R., 382; 6 Mo. R.,600. The evidence is merely cumulative and imma- 
al to the issue, or of a kind not likely to produce a different result. 10 Wend. Rep., 285; 5 
Serg. & Rawle, p. 41. 

5. If the evidence be fully examined, it only shows a case of preference. 
































McBain, J., delivered the opinion of the Court. 









Chouteau & Valle instituted their action of assumpsit, by attachment 
against Sherman, in the Court of Common Pleas of St. Louis county.— 
|, The affidavit charged the defendant with having fraudulently conveyed, 
@ assigned, concealed and disposed of his property and effects, so as to 
~ hinder, delay and defraud his creditors. The defendant pleaded in 
abatement, denying the truth of the affidavit, upon which issue was ta- 
ken, a, trial had, and verdict for the defendant. The plaintiffs filed a 
motion for a new trial, which,the court refused, and they excepted and 
appealed to this Court. 
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On the trial, the plaintiffs offered evidence to show that just prior to 
the commencement of this suit, the defendant sold out his entire stock 
of dry goods, &c., in St. Louis, to Beach & Eddy, by bill of sale, which 
recites that the defendant was indebted to them in the sum of near $7000, 
and that the sale was made to pay them, as far as the coud could, at a 
price therein agreed. That the defendant also mortgaged to B. & E. a 
slave and household furniture, to secure the payment of a certain debt 
therein mentioned. That for several years prior thereto, the defendant 
had been a large retail merchant in St. Louis, and at the time of the sale 
aforesaid, was largely indebted to sundry wholesale merchants in St. 
Louis for goods purchased of them. That defendant had told some of 
his creditors that he owed but a small amount, and was fully able to pay 
ali his debts, and did not intend to make an assignment. On the next 
day after the transfer to B. & E., defendant informed his creditors that, 
until the completion of the inventory, he supposed his stock of goods to 
be worth $10,000, and@hat B. & E. had offered him over $8,000 for them, 9 
That he had given up all to B. & E. and had nothing remaining foihis 
other creditors. Shortly afterwards, defendant removed to Louisville, 
Ky., and thence to Cincinnati, Ohio. After his removal to the latter 
place, some of his: creditors called to see him, when he informed them 
that B. & E. were to have set him up again in business, but afterwards 
refused and advised him to leave St. Louis, because of the excitement 
against him; that they would furnish him $1000 to go away with; this 
he at first declined, but afterwards offered to take it, when they proffered 
to let him have $500, and after that, $300, which latter sum he took, and 
removed with his family. That defendant’s wife said in his presence that 
Beach induced her to assent to the mortgage of the slave, by telling her 
that if she did not, the other creditors would sell the slave, but that he 
would keep the slave for her use, &c. 

The defendant introduced evindence tending to prove that he owed 
B. & E., at the time of the sale of the goods, near $7,000, for goods and 
groceries purchased of them, and that the sale was for the purpose of 
paying said debt. That the goods were correctly invoiced, and amount- 
ed to only about $4,000. The inventory was made by day, and, as is — 
usual with retail stores, with the doors open and its trade going on. No — 
one attended on behalf of B. & E. to the invoicing, but, when completed, 
the store was delivered over to them, who afterwards carried it on until 
closed by the process of attachment... That defendant commenced busi- 
ness in St. Louis without much means, and was assisted by Beach, to 


whom he felt under great obligations. That he was an active man in 
o 
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business—sold a great many goods, but a bad manager, and kept no reg- 
ular books; his purchases.from B. & E. were almost daily, and so of his 
payments. That the money which he got of B. & E. to enable him to 
leave St. Louis was intended as a loan, and that defendant and his nephew 
executedstheir note therefor. 

Other @idence, on both sides, tending to establish the same facts, was 
also given to the jury. 

On'the motion of the defendant, the court gave to the jury the follow- 
ing instruction : 

That if Sherman was justly indebted “ Beach & Eddy, at the time of 
his conveyance to them, to an amount equal to the value of the property 
conveyed to them, that such conveyance is valid in law, if made for the 
payment of said debt, notwithstanding that Sherman may have made 
wilfully false representations to other creditors as to the amount of his 
indebtedness, &c., about the date of said conveyance. 

To the giving of which the plaintiff exceptédgtand asked the court to 
su to the jury the following instructions: 

That if the mortgage to Beach & Eddy was made upon the under- 
standing, either express or implied, between B. & E. and defendant, that 
B. & E. should hold the conveyed property, not in fact as security for 
the payment of their debt, but secretly for the use of Sherman or his 
wife, and for the purpose of protecting the same against the creditors of 
Sherman, then the said conveyance is fraudulent ag against other cred- 

itors, and the jury should find for the plaintiff. 

' 2. That if Sherman, a short time before his failure, made false and 
fraudulent representations tohis creditors as to his pecuniary condition, 
and continued to make such false and fraudulent representations up to 
the time of his failure, and if the conveyance to B. & E. was made with 
circumstances of secrecy and concealment, these are circumstances from 
which the jury may infer a fraudulent intent on the part of Sherman, ur. 
less rebutted by other evidence. 

The court gave the first, but refused to give the second instruction— 
to which refusal the plaintiff excepted. It is conceded in argument, that 
the instruction given by the court at the instance of the defendant is 
right in the abstract, but as the principle therein asserted is not appli- 
cable to the facts of this case, the giving of it was caleulated to mislead 
the jury, and therefore the court erred. 

If the instruction be a mere abstraction, as contended for, then, ac- 
cording to the repeated decisions of this Court, the giving or withhold- 
ing of it is not ground of reversal. But we differ in opinion with the 
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we ma 
plaintiffs’ counsel on the subject, and believe that theinstruction not only 
embodies a sound legal principle, but is als@ pertinent to both the issue 
and the facts in the case. So far as the a: of Beach & Eddy are 
concerned, it is wholly unimportant to enquire whether Sherman intend- 
ed to commit a fraud upon his other creditors, unless a knowledge of his 
fraudulent intention can be brought home to B. & E. If*§herman was 
indebted to B. & E., and they acted in good faith in receiving the goods, 
&c., in discharge of their debt, they had a legal right to do so, as the law 
gives the debtor the right of preferring one creditor over another. 

It is not like a case where a contest arises about the title to a chattel, 
and where the admissions of the vendor concerning his title, made prior 
to the sale, would be legal evidence against the vendee; for, as the ven- 
dee takes under the vendor, he would be bound by the declarations of the 
vendor as to his own title, for the law presumes that he would make no 
admissions adverse to his own interest. 

If the instruction Given be correct, as we hold it is, then the one re. 
fused was rightfully refused. ‘. 

There was another ground presented for a new trial, which we will 
notice. Accompanying the motion for a new trial, is an affidavit of the 
plaintiff stating that since the trial he has discovered, for the first time, 
important and material evidence, necessary to a fair decision of the cause 
on its merits. ‘The affiant states that he has derived his information on 
this subject from his attorney, who conversed withthe witness, &c.— 
Giving to the statement full credence, and it does not make out a case 
for a new trial. Evidence to the same point had been given on the trial, 
and it is not probable that the newly discovered evidence would have 
changed the verdict, besides, a party applying for a new tria] for such 
cause should show that he had used due diligence in endeavoring to ob- 
tain the evidence for the first trial. If his counsel was is, possession of 
a knowledge of the facts which the witness would prove, prior to the 
trial, he should have communicated them to the plaintiff. Why was the 
affidavit of the attorney not procured? He was present in court and 
could have testified more fully as to the conversation between himself 
and the witness, and have stated whether the conversation took place? 
before cr after the trial. A loose practice in granting new trials would” 
lead to consequences subversive of the ends of justice. 

The judgment of the Circuit Court ought to he affirmed, and Judge 


Napron concurring, the same is affirmed. , 






















Undef the stafates ofy3th and 27th Elizabeth, the question of fraud 
is one for the jury, to bé termined under the circumstances of the case. 
That certain facts are strong evidence of fraud and must not be disre- 
garded a juries, is clear, but whether a conveyance is fraudulent must 
Ye be submiil to them. 
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LITTLETON vs. CHRISTY’S Apm’z. 


1. In determining the sufficiency of a notice to take depositions, the day on which the notice 
is given, or the depositions are to be taken, is to be included. 





2. The certificate of a Judge of Probate, or of the Clerk of, unty Court, is not competent 
evidence that a person is Public Administrator. They eafvonly certify to the correctness 
«of copies of records of their several courts, shewing the appointment of such officer. 


ERROR to St. Louis Court of Common Pleas. 





‘ Statement of the Case. 


€ * 

This was an action of assumpsit brought by Michael Christy in his lifetime, to the use of James 
Christy, vs. Littleton, the plaintiff in error. The declaration contained, first, a special count 
upon a promissory note for $2000, alleged to have been made by the plaintiff in error to the 
plaintiff in the court below; and second, the common counts in the usual form. The suit was 
brought on 29th August, 1843, and at the appearance term, the defendant, Littleton, filed the 
plea of the general issue. Atthe February term, 1844, the death of the plaintiff was suggested, 
and at the September term following, there was a non-suit entered, which was afterwards set 
aside, and the appearance of Peter A. Walsh, administrator of Michael Christy, entered, and the 
cause ordered to proceed in his name. At the September term, 1846, the name of John F. Dar- 
by, who was described as Public Administrator, and as administrator of plaintiff, was substituted 
for Peter A. Walsh, who, it was alledged, had ceased to be Public Administrator, and at the same 
time leave was given to defendant to plead. Whereupon the defendant filed the general issue, 
with a notice of set-off, amounting to $1,375, for the rent, use and occupation of a house and lot 
in St. Louis, from 1st September, 1840, until 1st September 1843. The defendant also filed a plea 
of set-off for $2000, for the use and occupation of two tenements, and two slaughter houses, be- 
fore then had, held, used, occupied and enjoyed by said Michael Christy in his life time, at his 
request, and by the permission and sufferance of the defendant; also a plea alledging that Darby 
is not, nor had ever been administrator of Christy. The plaintiff in the court below took issue 
upon these pleas, and upon the trial.the jury found the issues for the plaintiff, whereupon the 
* .pdefendant filed a motion for a new » and also in arrest of judgment, both of which were 
overruled, and judgment rendered for the plaintiff below. On the trial, the plaintiff.below offer- 
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ed to read in evidence the deposition of G. Hamilton, to which the defendahtfobjeeted, on the 
ground that the notice was insufficient. ‘The notice was in the usual fort and wagygerved on 
19th September, 1846, on the defendant in St. Louis county. , Mnotice specified ffice of 
John H. Watson, in the City of St. Louis, as the place, and 22 tember, 1846, as the time for 
taking the deposition—at which time and place it was taken. ‘The court overruled the objection 
to the notice, and allowed the deposition to be read, to which the defendant e#tepted. On the 
trial of the exception to the deposition, the plaintiff read arule of said Court of Co in Pleas, 
which provides in substance that no exception to a deposition shall be allowed, excephte the com- 
petency or relevancy of the testimony, unless the exception be filed in writing before the trial, 
provided the™eposition is filed two days before the trial. The court below was of opiniom#hat 
under the rule aforesaid, the objection to the notice came too late, and also that the notice was 
sufficient. The plaintiff, to prove that Darby was administrator of Michael Christy, offered to 
read a certificute from the Judge of the St. Louis Probate Court, which certificate contains a 
copy of a note or notice in writing, signed by John F. Darby, as Public Administrator of St. 
Louis county, dated 25th September, 1846, addressed to Peter Ferguson, Judge of said Probate 
Court, notifying said Judge, that he (Darby) had, on the day of the date thereof, taken charge of 
the estate of Michael Christy, deceased, for the purpose of administering the same, The certi- 
ficate of the Probate Judge states, that Darby then was Public Administrator of St. Louis county, 
duly appointed and qualified, and acting as such, and was so at the time of his taking charge of 
said estate, and that at the date of sdid certificate, he (Darby) was acting as administrator of said 
Christy. The defendant below objetted to this’ certificate as incompetent evidence, and insuffi- 
cient, but the court overruled the objection and allowed it to be read, to which the defendant ex- 
cepted. The proof tended to show, that in 1839, the said Michael Christy had purchased of thé 
defendant below, a house and lot in St. Louis, by verbal contract, for $3000, of which $500 was 
paid down in cash, $500 more was to be paid in money, and the balance in butcher’s meat, to be 
furnished by Christy from time to time to the defendant, for the use of his family, and for the use 
of steamboats in which defendant was interested. That as soon as the contract was made, Chris- 
ty took possession of the premises, and continued to occupy them until his death in 1843. That 
trom the date of the contract up to some time in 1842, the said Christy from time to time furnish- 
ed meat for the use of defendant?s family, and several steamboats in which: he was concerned, 
The deed for the lot was not to be made until the purchase money was fully paid. And before 
the whole of it was paid, and a short time before Christy’s death, the defendant, Littleton, con- 
veyed the lot to George Collins, and thereby put it out of hig) power to convey it to Christy.— 
Collins demanded the possession of the premises from Christy in his lifetime, but the possession 
was not delivered until after Christy’s death, when Collins took possession, and -has ever since 
continued in possession. That after the conveyance to Collins, Christy brought suit against Lit- 
tleton to recover back the $500 paid in cash at the date of the contract, got judgment, and col- 
lected the moneys that Christy made some improvements on the lot, which went with the ground 
to Collins. Proof was also given, tending to show that Christy, a short time before his death, 
admitted that he was then holding the premises as tenant under Littleton, and on being dunned 
for money by Littleton, did not deny his indebtedness to him, nor set up any claim as a set-off- 
The verdict was for $1300. No instructions to the jury were asked on either side, and none 
given. The defendant moved for a new trial, because the verdict was against law and evidence; 
because incompetent evidence was allowed to go to the jury, and because the damages were ex- 
cessive. The court overruled the motion, and the defendant excepted, and has brought the case 
to this court. x 


Crocxerr & Brices, for Plaintiff in errog, 


ist. The deposition of Hamilton should have been excluded from the jury. There was not 
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threedays t.. required by statute; andunder the rule of court, as read in evidence, the ob 
ets well be made, trial. 
nd. The certificate of dge of Probate, was not competent evidence of Darby’s appoint- 
ment as Public Administrator; the best evidence was a certified copy of the order appointing 
him, aud of ¥ official bond—and this should have been produced. 
3r ublic Administrator is only authorized to take charge of the estates of deceased 
Bcertain contingencies. There is nothing in the certificate of the Judge of Probate 
shewir at Darby, as Public Administrator, waS authorized to take charge of Christy’s estate, 
r by an order of thé Probate Court, or because it was in such a conditioiiims to require the 
imterference of the Public Administrator. Rev. Code of 1845, page 109. 
4th. The certificate offffie Judge of Probate, that Darby in his capacity of Public Adminis- 
trator, was acting as administrator of Michael Christy, is not competent evidence to show that 
he was law/ully or rightfully acting as such administrator. So far as the certificate shows, he 
acted without authority from the Probate Court, and there is no evidence that the estate was in 
such a position as to justify his interference. 
5th. The damages were excessive, and the verdict should have been set aside. 
6th. Darby had no authority, as Public Administrator, to take charge of the estate without 
first obtaining an order of the Probate Court to that effect, nor can he maintain this suit as such, 
in the absence of such an order. 
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Homes, for Defendant in error. 
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ist. The objection taken to the deposition of Hamilton, on account of the notice, was not in 
time under the rule of court. 

2nd. The notice was sufficient. Columbia Turnpike Road vs. Haywood, 10 Wend. 422. The 
law does not regard fractions of a day inthe service of notices—the rule is to reckon one day 
exclusive, and one inclusive. ¥ 

Nor are the decisions in New York (5 Wend. 137,) (Graham’s Prac. 573,) in contravention of 
the general rule; for by the rules of court in New York, thé Ayal service is excluded. (Rule 
62, Gra. Prac. 573.) Then taking the day of the taking the deposition, as excluded by the terms 
of our statute, there is no rale@ court, nothing in the terms of the statute, to exclude also the 
day of service; and the genetal. p inciple applies, that the law will regard a fraction of a day as 
a whole day. 

Charies 20; Stansberry, 3 J. R., 261; a four days notice served on Thureday for Monday, is is 
good, setnithetending a Sunday silbdowees. 

The plaintiff in error seems to lay some stress upon the accidental circumstance, that the officer 
in his return on the notice says, “served in the county of St. Louis,” as if thattight mean some- 
where in the county out of the city, when the defendant Littleton, resided in the city, and the 
notice wasserved in the city in point of fact, which indeed is in the county, and nothing appears 
in the record to show the contrary. 

3rd. No letters of administration are necessary to be issued to the Public Administrator, and 
no order of the Probate Court is necessary to authorize him to take charge ofan estate, but it is 
his duty by law to take charge of, and administer upon estates in certain cases. specified by stat- 
ute. Rev. Stat. 1845, p. 109, § 8. é 

4th. The certified copy of the record of the notice of the Public Administrator, that he had 
taken charge of this estate, and the certificate of the Judge of Probate, under the seal of his 
court, that Join F. Darby hatbeen duly appointed and qualified as Public Administrator, and 
that he was then acting in thafeapacity, and had charge of this estate as such, were admissible 
in evidence to prove the issue. 
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® Napron, J., delivered the opinionf the ie 


The only errors insisted on, are the admission By the Court of Com- 
mon Pleas of the deposition of Hamilton, and the certificate of the Pro- 


bate Judge 

The objection to the depositiogewas, that the notice was . 
The notic@was served on the 19th September, and the 22nd of themonth 
was the ay designated for taking the deposition. If we excludes te 
day on which the notice was served, and the day@fixed for taking the . 
deposition, there was not a notice of three days, and this would seem to 
be the most sensible construction of the statute. But in the construc- 
tion of similar statutes, the rule appears to have been generally adopted 
of reckoning one day exclusive and one inclusive. 3J.R. 261; 10 
Wend. 422. The notice in this case was then sufficient, unless the party 
notified lived more than twenty miles from the essed seat, and how: this 
was does not appear. . 

It is sufficient, however, to say, that the objection came toolate. The 
rule of court provided that no exception to a deposition, where it had 
been filed two days before the trial, should be allowed$ unless the excep- 
tion had been filed in writing before the trial, or unless it were an ex- 
ception to the competency or relevancy of the testimony. The deposi- 
tion of Hamilton, the record showsghad been filed more than two days, 
and no written exceptiom had beef filed before the trial. The exception 
taken on the trial wa8 surely not to the relevancy of the testimony, nor 
was it an exception to its competency. By latter phrase we must 
understand the competency of the witness, ‘Who has testified, or of the 
testimony given by a competent witness. The testimony may be hear- 
say, or in conflict with some other rule of evidence, and may, under tie 
rule, be objected to at the trial. But defects in the notice must be 
pointed sllefore the trial. 

The certificate.of the Probate Judge, which was also. objected to, is 
in the following words: 

“To Peter Ferguson, Esquire, Judge of the St. Louis Probate Court 
for the county of St. Louis: Sir—I have this day taken charge of the 
estate of Michael Christy, deceased, for the purpose of administering 
on the same. Very'¥€spectfully, John F. Darby, Public Administrator 
of St. Louis county. St. Louis, 25th Sept., 1846. Filed 25th Septem- 
ber, 1846, Peter Ferguson, Judge of Probate. gState of Missouri, county 
of St. Louis, ss, I, Peter Ferguson, Judge of Probate of the county of 
St. Louis, in the State of Missouri, certify that the foregoing is a true 
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copy of the notice of John F. Darby, Public Administrator of the coum 
ty@lforesaid, of Hiern taken charge of the estate of Michael Chris- 
ty, deceased, as same now remains of record in my office, that the 
said John F. Darby is Public Administrator of the county aforesaid, du- 
ly appointed and qualified, and acting as such, at the time and previous 





to "time of having taken charge a the estate of the aforesaid Michael © 


Christy, and that he is now acting as administrator of said Mjichael Chris- 
deceased. In_testimony whereof, &c.” This certificate is signed 
by the Probate Jillige, and his official seal attached. 

The Probate Court of St. Louis has succeeded to all the duties of the 
County Court, touching the administration of estates, and it is a court of 
record. .The judge officiates as the court and clerk. The acts of this 
court must appear of record, and its records can be authenticated by the 
judge, as the records of other courts would be authenticated by their 
clerks. The Public ona is appointed in St. Louis by the Pro- 
bate Court. That appointments, of course, a matter of record. The 
act which authorizes the appointment, and prescribes the duties of the 
Public Administrator, provides, (sec. 3rd) that “this certificate of ap- 
pointment, official oath and bond, shall be filed and recorded in the office 
of the Clerk of the County Court, and copies thereof, certified under the 
seal of the County Court, shall be evidence.” There is no difficulty, 
then, in proving the appointmentgf a Public Administrator by the Court 
of Probate of St. Louis county, sinéé that cgmrt occupies the same po- 
sition which the county courts do under the general law, and the statute 
points out the mode of. proving the appointment of public administra- 
tors, when made by thelilbinty courts. The certificate of the Judge of 
the Probate Court of St. Louis, that Darby was the Public Administra- 
tor of that county, duly appointed and qualified according to law, is cer- 
tainly a novel and unprecedented species of evidence. iknow of no 
principle upon which it can be admitted. If the clerk @f the county 
court, in counties where that court still retains its general jurisdiction, 
should certify that A. B. was public administrator, such certificate would 
surely be no evidence of the fact, for the law has given him no special 
authority to make such a certificate, and his general duties and powers 
as clerk only authorize him to certify to the records of his court, and 
not to matters of mere opinion or private knowl. So the probate 
judge can certify only as clerk of the probate court, to such matters as 
appear of record in a court, or in such other cases as the statute may 
specially authorize. ~~ pe. 

But the plaintiff desired to prove, not only that Darby was Public Ad- 
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ministrator, but that as such he had taken } of the estate of Michael - 


risty. It is made the duty of the Public Administrator, in certain ca- 
ses specified by the statute, to take charge of esta f ee per- 
sons. The probate court has the same control over the conduct of the 
public administrator, which it has in the case of administrators appoint- 
ed in the usual mode to administer upon public estates. Althouglithe 
probate or county court superintend@g'the acts of the public administra- 
tor, the statu does not require the public administrator to get the opin- 
ion of that court upon the propriety of his taking charge of estates 
the condition specified by the act. The administrat@™must determine 
for himself whether the situation of an estate is such as to authorize his 
interference. For it is also provided in the same act, that in addition to 
the cases specified, in which the public administrator may take charge 


of an estate, the probate court may order him to take charge of an es- 


tate, for causes and purposes therein enumerated. The act is silent as 
to the mode by which the probate court shall be apprised of the fact, 
that the public administrator has taken @Marge of an estate, supposed to 
be in the condition described in the statute. It seems to be the practice 
in St. Louis for the Public Administrator to give the Probate Court a 
written notice of this fact, which is entered upon the records of that 
court. We see no objectionjito tiis course, and the certificate of the 
Judge to the notice thus recorded, is evidence of the fact. But the cer- 
tificate of the Probate Judge, that Darby was Public Administrator, we 
think incompetent, and shall therefo reverse the judgment. 

‘The other Judges concufring, the judgment is reversed and the cause 
remanded. * 


vg 


» ‘* WILLI vs. PETERS. . 


‘ 


Under -the act concerning Landlords and Tenants, upon a failvre of payment of rent, the land- 
lord is efttitled to his action for the recovery of his possession against the tenant, or other 
person in possession, and cannot be deprived of his remedy by a transfer of the possession, 
or by an abandonment by his tenant and intrusion of a stranger. 


APPEAL frgm St. Lcuis Court of Common Pleas. 


Fremon & Reser, for Appellant. 


The only question before the court is as to the sufficiency of Ss of Willi. The appel* 
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t contends that the affidavit is sufficient By the 3d sec. of the act “concerning Landlords and 
enants in St. Louis county,” approved Feb. 27, 1845, the demand of the rent must be made of\ 
lessee or person .occupying the premisessiind by the same section the landlord is required” 
Grout: thing: in his affidavit thet the rent has been demanded of the “lessee or 
person occupying the es;” and by the same section the justice is required to issue a summons 
against the “lessee and all perdons occupying the property.” By the 4th section, the summon? 
must be served upon the “lessee or person occupying the property.” The act aforesaid dees not 
require the landlord to state in his affidavit thatthe person occupying the premises is a sub-tenant 
of the lessee. ‘The affidavit therefore, is in conformity with the third section of said act. 


o 


“a 


, M. Campse.., for Appellee. 


1. The special act, entifled ‘an act concerning Landlords and Tenants in the county of St. 
Louis,” is a very prompt, harsh and stringent remedy as against tenants; at is in derogation of the 
general law and of common right, and it should be strictly confined to that class of cases to 
which it was designed to apply. 

2. Said statute is designed to apply 8nly against tenants and sub-tenants, and it is a gross abuse 
of the act to attempt touse t as a remedy against adverse claimants, who do not claim or hold 
either as tenants or sub-tenants. 

3. In order to authorize a suit and recovery.under this act, the affidavit which is the foundation 
of the proceeding, should distinctly show thatle relation of landlord and tenant exist between 
the plaintiff and defendant, and that the defendant is either the tenant or sub-tenant. 

4. In actions of this kind no declaration or statement of the cause of action is authorized or 
required by the statute, but the affidavit stands in lieu of a declaration, and it is essential that it 
should show such facts as to bring the parties within the scope of the law as landlord and tenant. 

_ 5. If the affidavit does not show the relation of —_ tenant to exist, there is no legal 
ground for entertaining an action of this peculiar nature 

6. To sustain such a proceeding on such an affidavit would’énable a plaintiff to use this peculiar 
remedy against all adverse claimants, and rendegit a substitute for the action of ejectment. 

7. The bill of exceptions does not properly presegge the faets and proceedings before the Court 
of Common Pleas on the trial of the motion. r') 

8. The bill of exceptions does not show that all the evidence in the court below was properly 


preserved. 
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Napton, J., delivered the opinion of the @burt. 


This was a proceeding under the act of February 27, 1845, concern- 
ing Landlords and Tenants in the county of St. Louis. e landlord, 
Willi, made affidavit that on the 24th June, 1847, he rented to one 
Hinckley a house and lot (describing it) to be held by said Hintkley as 
tenant at will, from month to month, at the monthly rent of $12 50; that 
one month’s rent was due; that on the day it was due and payable 
he demanded from Peters, the person occupying remises, the rent 
aforesaid, and that said Peters refused to pay it, Whefore he prays pro- 
cess against Hinckley and Peters, according to the act aforesaid. The 
plaintiff had a judgmen before the justice, but the case was taken before 
the Court of Common Pleas, where the defendant, Peters, filed a motion 
“> 
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to dismiss. The groun]s of his motion were, that the statement and affiq 
davit filed in the case did not show that said Peters was a tenant of said — 
plaintiff, or in any manner held under™iim, or that said eters owed any 
rent to said Willi. The motion was sustained, and the plaintiff appealed 
to this Court. 

The object of the statute, upon which this proceeding was based, 
seems to be simply to afford the landlord a speedy mode of getting pos- 
session of his property where there’has been a failure on the part of the 
tenant to ‘pay rent. The object of the law would be easily defeatediig 
the tenant could by deserting the premises or puttimgea stranger in pos- 
session, defeat the action. The object of the law is not to provide for 
the recovery of rent, but merely for the recovery of possession of the 
rented premises. So easy a mode of evading the only redress which the 
statute offers, as the one suggested, has not been overlooked. The 
third section expressly provides for the case of a transfer of possession 
from the lessee, and requires the demand of rent in such cases to be 
made either of the lessee or.the persétfin possession. The law further 
specifies what the affidavit must contain. It must set forth the terms 
upon which the property was rented, the amount.of rent due, the demand 
upon the lessee or occupying tenant, and the failure of payment. All 
this is donein the affidavi Willi. It is perfectly immaterial in what 
way Peters got into posseSsion ; he must have acquired the possession 
from Willi’s tenant, Hinckley, or intraded upon the vacant premises after 
Hinckley’s abandonment.» In either event, the landlord is entitled to the 
possession. If Peters obtained the possession from the tenant, Hinckley, 
it was his duty to ascertain the terms of the lease, and -how far 
they had been complied with before he renté@from thestenant. If he 
neglected to inform himself of these particulars, he must abide the con- 
sequences. If he was a mere intruder upon vacant premises, this rem- 
edy is only amore speedy mode of ejecting him than a writ of “forcible 
entry and défainer.” 

The judgment is reversed and the cause remanded. 
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Lawie ve. Price. 





LEWIS PRICE. 





1. An appeal lies from the judgment. of the Law Commissioner ir St. Louis county in actions 
of replevin. 


2. An appeal will lie from an order awarding or relgping a peremptory mandamus. 







¥ APPEAL from St. Louis Court of Common Pleas. 
t 























Carrot, for “pellant. 


“ 


Topp & Krum, for Appellee. 





I. An appeal or writ of error does not lie from an order awardirg a mandamus. 3 BI. Com., 
110-111; Coke. Litt., 288; 1 Strange, 536; ib. 625,628; 8 Mod., 27, 29; 3 Com. Dig.;3 Bro. P. 
C., 178-506; 2 ib., 555-6; 1 Salk., 263; 2 ib., 503;2 Ld. Raymd., 1116;2 Mod., 218; 2 Dunlap’s 
Pr., 1130; 9 Mo. R., 196; 13 Wend., 130. 

II. The appeal from the judgment of the Law Commissioner in the case of Lewis vs. Price, 
was improperly allowed, and the refusal of the Law Commissioner to issue an execution on said 
judgment subjected that officer to the compulsory process of mandamus. Therefore, the Court 
Common Pleas in awarding a peremptory mandamus decid correctly. Sess. acts, 1847, p. 
3 & Mo. R., 166. st 






Scort, J., delivered the opinion of the Court. * 


This was a proceeding on mandamus in the Court of Common Pleas for 
the purpose of defermining the’ question whether an appeal will lie on a 
judgment in an action of replevin in the Law Commissioner’s Court of 
St. Louis. After an appeal had been allowed by the Law Commissioner, 
he refused to issue an execution on a judgment in replevin, in his court ; 
an application was thereupon made to the Court of Common Pleas for a 
mandamus compelling him to issue the execution. On an agreed state 
of facts a peremptory writ was awarded. From this judgment an @ppeal 
was taken. 

A question has been made whether an appeal or writ of erro® Will lie 
on a judgment awarding a peremptory writ of mandamus. 

At the common law, an application for a mendiillle was a summary 
mode of redress and never took the shape of a common law proceeding. 
Upon the coming in of the getarn to the alternative writ, the court sum- _ 
filydisposed of the matter on motion, without enquiring into the truth | 
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of the matters alleged in the return,, Since the statute of Ann authori- 
zing pleadings in proceedings on magm@amus, to which our statute reg 
ting the writ of mandamus is similar, a judgment may be given for > si 
ages and costs upon which a writ of error will lie. 

The cases cited are those in which the proceedings were at common 
law, the statutory mode of proceeding being considered merely cumula- 
tive. 13 Wend.,130. The proceedings in this case must be considered 
as under’ the statute, as the truth of the facts were inquired into and 
agreed upon and submitted to the court as a special verdict. 

The act supplementary to the act respecting the Law Commissioner’s 
Court invests it with all the jurisdiction of justices of the peace. Sess. 
acts, 1847, p. 91. The section conferring this authority enacts that, in 
exercising it the Commissioner shall be subject to the same rules and 
regulations which apply to and regulate proceedings in justices courts- 
The second section of the said act gives the Commissioner concurrent 
jurisdiction with the circuit court in all actions of detinue and replevin, 
wherein the matter in controversy does not exceed one hundred and fifty 
dollars, and directs that he shall receive the same fees in all such cases 
as in other actions cognizable before him. 

Itis not denied, but ,by the first section of the act above cited it 
an appeal is allowed in es »! which there is concurrent jurisdiction ~~ 
with the justices of the peace. A section immediately following gives 
concurrent jurisdiction, to the Commissioner with the Circuit Court in 
certain actions, the trial of which has not been entrusted to justices of 
the peace, and allows the Commissioner the same fees for services in 
these cases as justices receive in cases which they try. The statute 
must thereby have intended that the services rendered by a justice of 
the peace in the exercise of his jurisdiction would be rendered by the 
Commissioner in trying actions of replevin and detinue. The granting 
of an appeal is a service performed by a justice and for making certified 
copy of his docket on an appeal, he is entitled to a fee. If a party 
voluntarily goes into a tribunal from whose judgment no appeal is allowed, 
he cannot complain. If the plaintiff alone in the Commissioner’s Court 
was debarned an appeal there would not be much ground of complaint 
as there was another forum to which he might have applied for redress 
from whose judgments an appeal was permitted. But would it not be 
strange to suppose that the legislature left the rights of the defendant at 
the whim and caprice of the plaintiff, and that he should be allowed an 

; appeal or not at his pleasure ? Can we suppose'that the re cle 
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would allow an appeal in cases of little or no importance, and in 
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Omparatively of great difficulty and amount withhold it ? inthe con- 
struction of statutes it is an establighed rule, that the intention of the 
law-giver is to be deduced from a View of the whole and of every part 
of a statute, taken and compared together. The real intention when 
ascertained will always prevail over the literal sense of the terms. The 
reason and intention of the law-giver will control the strict letter of the 
law, when the latter would lead to palpable injustice, contradiction and 
absurdity. If the intention will prevail over the letter of the law, surely. 
there can be no impropriety in letting it have sway in cases in which it 
does not encounter that difficulty. 

The other Judges concurring, the judgment is reversed. 


ANDREWS vs. ORMSBEE, 


One who, without the authority or consent of the husband, leaves money with the wife, and’ 
she applies it to her own use, the husband will not be liable. 


ERROR to St. Louis Circuit Court. 


Statement of the Case. 


This is an action of*replevin instituted by defendant in error against plaintiff in error, in the 
St. Louis Circuit Court, to the November term, 1845, for a negro girl named Maria. The plain- 
tiff in error, defendant below, pleaded the general issue. 

The defendant in error obtained a verdict, and the jury assessed his damages at $944. But on 
the hearing of the motion for a new trial, the defendant in error reduced the dome by remittitur 
to one dollar. 

It appeared on the trial by the evidence adduced on the part of the plaintiff Ormsbee, that at 
the time of the commencement of the suit, the negress was in the possession of the defendant 
Andrews, from whom she was replevied, and that before that time she had been in the a 
of the plaintiff Ormsbee as his property. That she had been assigned to Ormsbee in right of his 
wife by judgment of a court in the State of Virginia. There was also evidence to sfiow that be- 
fore Andrews had gotten possession of the slave as her owner, she had once been at his house, 
and that Ormsbee charged him with tampering with her, and exhibited. symptoms of violent.ex- 
citement, and made threats of actual violence against him. That after he had gotten possession 
of the negress, Andrews had expressed the purpose of sending the negress out of the State. 

Testimony was also given of what Andrews and the witness, Willi, had stated, when testifying 

: es before the grand jury, and on the trial of Ormsbee before the Criminal Court. - 

le part of Andrews, the defendant, it was shown that Ormsbee had stated that his wife. 
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had complained that the girl had become sau and disobedient, and that he had told her she 
might sell her—which occurred before the sale, Prat: his wife actuallymade sale of the girl to 
the defendant, and delivered possession of her to him, stating that she was acting by the author- 
ity of her husband. That the purchase of the girl was made for Andrews by Willi, without An- 
drews’ knowing any thing of the negotiation until it was about being consummated. The bill of 
sale of the girl to Andrews by Mrs. Ormsbee was given in evidence by defendant—as also a deed 
of settlement of the negress by Frances Heath upon her daughter, Mrs. Ormsbee—which deed 
was produced by Mrs, Ormsbee at the timeiof the sale, as evidence to support her declaration 
then made to Willi, that the slave was her separate property, and that she had a right to sell Her. 

The cash inentioned as the consideration of the purchase in the bill of sale, was paid to Mrs. 
Ormsbee by Willi, and was never paid back again to either Andrews or Willi. Nor was there 
any legal evidence that the money so received by Mrs. Ormsbee was ever formally tendered back 
to Andrews. It was proved that Ormsbee had stated that he had offered to Willi to pay him 
back the money—but Willi testified to the contrary. 

After a verdict had passed for the plaintiff, the defendant by his counsel moved for a new trial, 
assigning in addition to the ordinary reasons, the further one, that the damages assessed by the 
jury were excessive. This motion was overruled by the court, and the defendant excepted. 





Pork, anv Gamste & Bates, for Plaintiff in error. 






The verdict of the jury, as it stands upon the record, is not sustained by the evidence. 
The evidence preserved in the bill of exceptions shows, as we contend, that the sale of the ne- 
gress by his wife, was authorized by the plaintiff, Ormsbee. That authority to sell was given 
before the sale was made. And that the sale was ratified by the plaintiff after it was made. 

That authority to sell was gi s wife by plaintiff, before she made the sale, is apparent 
from the testimony of G. W. G 8, P. B. Hockey, Doct. Brown, and Willi, preserved-in the 
bill of exceptions. 

In the next place it is contended that the sale by his wife was ratified by Ormsbee after it was 
made. There was a formal sale and an actual delivery of the slave by Mrs. Ormsbee to defend- 
ant, and $350 were paid toher. Now it does not appear that this money was ever refunded. It 
is still in the hands of the plaintiff Ormsbee. And if Ormsbee retains the money, it is proof con- 
clusive of a ratification of the sale by him, unless he has shown that he tendered the money back 
again, and it was refused. Now, I submit, that it was not proved that the money was tendered 
back to defendant. All the proof we have upon the record that looks toward this point, con- 
sists of the statements of Ormsbee himself. These statements were to the effect that he had of- 
fered to pay the money back. But Willi swears directly to the contrary. 





















Les.iz, for Defendant in error. 
% 
Scort, dy delivered the opinion of the Court. 


The instructions given in this case were not excepted to, nor is any 
complaint made of them. The only ground on which the interference 
of this court is asked, is, that the verdict is against the weight of evi- 
dence. We see nothing in the record which would warrant the courtin , 


disturbing the verdict. The jury are the proper judges of the weigli 
the evidence. | 
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Lane vs. Kingsberry. . 

, ie It does not appear that the money received by the wife came to the 
hands of her husband. If one, without the authority or consent of the 
husband, leaves money with his wife, and she makes way with it, he is 
not responsible for it. The judgment is affirmed, the other Judges con- 
curring. . 











LANE vs. KINGSBERRY. 


1. After a judgment has been entered up on a verdict, although strictly such judgment should 
be set aside before a new trial is had, yet, if, on motion, the verdict is set aside and a new 
trial granted and had, the judgment will be deemed to have been set aside. 


2. Although exceptions must be taken to the decision of the court at the time such decision is 
made, it is not necessary that a bill of exceptions should then be made out and signed.— 
One bill of exceptions made at the conclusion of a case is sufficient to embrace all the ex- 
ceptions taken during the trial. 


3. A voluntary conveyance is not per se fraudulent as against creditors prior or subsequent.— 


The bona fides of every such conveyance is a question of fact for the jury, under all the 
circumstances attending its execution. , 


4, Where a husband makes a voluntary conveyance for the benefit of his wife, a precedent con- 


veyance made by him for her benefit is competent evidence on the question of the good 
faith of the latter. 


5. To determine the validity of a voluntary conveyance as against creditors, every circumstance 


tending to shew the pecuniary condition of the grantor at the time of such conveyance is 
admissible. 


6. Although evidence offered may not of itself be sufficient to establish a defence, it should be 
admitted if it establish a link in the chain of evidence. The weight of such evidence must 
be left to the jury, and cannot be decided by the court. 


é \ 


ERROR to St. Louis Circuit Court. 


Statement of the Case. 


This is an action of repleven, brought by the defendant in error against the plaintiff in error in 
the St. Louis Circuit Court on the 22nd September, 1843, for two slaves, Mary and Julia. On 
the same day, the writ was served and the slaves delivered to the plaintiff by the sheriff. The 
defendant pleaded, in the first instance, the general issue, and afterwards, by leave of court, an- 
other plea setting up property in the slaves in himself. The plaintiff filed his replication traversing . 
thig plea of property in defendant.’ The cause being at issue, it was brought on for trial on the 
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13th June, 1844, when the defendant withdrew his plea of the general issue and went to trial on 
the plea of property. At this trial, a verdict ‘Was found for the defendant, and a formal judgment 
was immediately, but improperly and irregularly, entered up by the clerk upon the finding of the 
jury. Afterwards, and in due time, the counsel of plaintiff filed his motion to set aside this ver- 
dict and for a new trial. This motion was sustained by the court below. 

On the 7th June, 1845, a second trial was had, and the jury being unable to agree upon a ver- 
dict, were discharged. 

Afterwards, on the 3rd February, 1846, a third trial was had, and the jury found a verdict for 
the plaintiff. The defendant then filed his motion to set aside this verdict, but the Circuit Court 
overruled his motion, and the defendant excepted and brought his case by writ of error to this 
Court. 

On the ,last trial of the cause, the defendant, Lane, gave in evidence the record of a judgment 
in the St. Louis Court of Common Pleas in favor of defendant against A. G. Edwards, on a note 
of A. G. Edwards & Co., dated the 6th August, 1842, payable one day after date, for $1,827: 12, 
bearing ten per cent. interest. Process was served on the 14th October, 1842, and judgment ren- 
dered on the 13th April, 1843. Also, arecord from the same court of a judgment in favor of the 
plaintiff against Lucien D. Cabanne, on the same note on which the preceding judgment was ren- 
dered against Edwards. This suit was commenced at the November term, 1842, by attachment 
against the defendant therein as being a non-resident, and the slaves in question were levied upon. 
After judgment had been obtained, the slaves were sold by the sheriff on execution, and bought 
in at the sale by the plaintiff, Lane, for $300. At the time of the sale, the plaintiff, Kingsberry, 
gave public notice to all present and to said Lane that he claimed the slaves as his property.— 
Upon the sale, they were delivered by the sheriff to the defendant, Lane, and were immediately 
afterwards replevied in this action by Kingsberry. 

The defendant then proved by J. B. Sarpy that the slaves were brought from North Carolina 
by L. D. Cabanne, when he brought his wife out to Missouri, they having been given to her by 
her father as body servants and haying been raised with her. 

Sarpy also testified that he was one of the executors of John P. Cabanne, deceased, and that 
ona settlement with A. G. Edwards and L. D. Cabanne, as distributees of said decedent’s estate, 
they had each credited the estate with $10,000 or $12,0U0, and still there was more personal 
property to be distributed, and also a considerable landed estate, of which said L. D. Cabanne 
would be entitled to a portion. 

The defendant, Lane, then closed his case. 

Thereupon, the plaintiff, after having duly proved its execution and delivery, gave in evidence 
a bill of sale or deed of the two slaves, dated the 10th May, 1841, and acknowledged on th 12th, 
and recorded on the 22nd, executed by Lucien D. Cabanne’to the plaintiff, in trust for Cabanne’s 
wife. The deed expressing on its face that it was made for the money consideration of $1,00 and 
other considerations, and that the slaves were the same that had been given the cestui que trust by 
her father on her intermarriage with said Lucien D. 

The plaintiff also proved by U. Rasin that, at the execution of the deed, he had been authorized 
by the plaintiff to hire out the slaves and collect the hire and pay it over to Mrs. Cabanne, the 
cestut que trust, which he did. 

The plaintiff here closed his case. 

The defendant then, in rebuttal, called U. Rasin, who proved that, in the fall of 1838, the firm 
ot. Edwards, Rasin & Co,, which was composed of A. G. Edwards, L. D. Cabanne and H. H. 
Rasin, commenced business in St. Louis and continued until 1840, when it was dissolved, and 
thereupon two other firms established—A. G, Edwards & Co., composed of said A. G. E. and 
L. D. Cabanne, and H. H. Rasin & Co., composed of said H. H. R. and one Ward—the last one 
of which purchased the stock of Edwards, Rasin & Co., for $15,000. That of this sum, about 
$10,000 was lost, but afterwards it was replaced by a milling establishment. That at thetime 
of the dissolution, Edwards, Rasin & Co. owed debts, which, however, were contracted r and 
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as by the stock on hand. Their debts could not have been due long, as they had paid 
theisdets as they fell due up to the time of the dissolution. Messrs. A. G. Edwards and L. D. 
Cabamne had put into the concern of Edwards, Rasin & Co. $20,000, and afterwards, L. D. Ca- 
banne had put in a further sum of about $6,000 to liquidate its debts, which amount he received 
from his father-in-law as a part of his wife’s portion. They (Edwards and Cabanne) were put- 
ting in capital occasionally during the continuance of the firm. In 1840, the defendant lent the 
firm $1,486 11, which was paid back, Edwards giving his note therefor. 

H. H. Rasin, on the part of the defendaut, proved that the firm of H. H. Rasin & Co. had fail- 
ed, but that the firm of Edwards, Rasin & Co. had dome a prosperous business and paid its debts 
at maturity. 

P.°D. Tiffany, on part of defendant, proved that he had had professional business with A. G. 
Edwards, connected with the case of the Floating Dock and Insurance Co. vs. Edwards, Rasin 
& Co. That part of the execution in the case belonged to Edwards, Rasin & Co., a part to the 
Floating Dock, and a part to the Citizens’ Insurance Company. 

Peers testified that he hired Julia from U. Rasin, (understanding she belonged to Mrs. Cabanne) 
and paid him the hire. 

Capt. Casey testified that he hired Mary from said Rasin as the property of Mrs. Cabanne, 
from whom he received a note authorizing him to pay the hire to said Rasin, which he accordingly 
did, 

Then, in rebuttal of defendant’s case, on the part of the plaintiff, A. G. Edwards was called 
and testified that the greatest part of the Floating Dock judgment belonged to Edwards, Rasin & 
Co. That the judgment in favor of D. D. Page, against himself and Cabanne, was paid in gold 
when specie was atia@high premium. That all the debts of Edwards, Rasin & Co. were paid, ex- 
cep: a small part of @debt due the estate of one Day, which balance was still unpaid only be- 
cause it had never been called for, but that they were able and ready’ to pay. Said debt had 
been paid in instalments as the administrator had demanded it. That Lane’s debt had been paid, 


“$100 in money and the remainder in the sale of the negroes.in question and of lands in Illinois. 


That the first entry in the books of the concern to the credit of Lane was in May, 1840, (the 
amount of it not stated,) at which time there was a debit against him of $200-for store account. 
The firm paid interest on the money deposited. 

Here the plaintiff closed his testimony. 

The defendant then offered in evidence the following deeds, which were objected to by plain- 
tiff’s counsel, and excluded by the court: 

ist. A deed dated 27th April, 1839,from L. D. Cabanne to Lewis V. Bogy, in trust for Mrs. 
Cabanne, of two tracts of land, one containing 104.88 arpens, the other containing 200 arpens, 
and both lying in St. Louis county. The deed professes to be a settlement by the husband upon 
the wife in return for “‘money and other valuable property” that he had received from her. But 
there was no proof produced, or offered to be produced, to show what was the value of the land 
conveyed by the deed. i 

2nd. A deed of mortgage or of trust from A. G. Edwards to Julia G. Cabanne, widow of the 
late J. P. Cabanne, and James W. Kingsberry, to secure a note endorsed by said J. P. Cabanne, in 
his lifetime, for Edwards, Rasin & Co., dated the Ist August, 1840, for $7,000, payable two years 
after date; and also a note of A. G. Edwards & Co. to said Kingsberry for $500, dated 1st August, 
1842, payable one day after date. This deed was executed on the Ist August, 1842. 

3rd. A deed of trust from James A. Cox to the trustees of L. D. Cabanne and A. G. Edwards, 
of one-eighth of the steamer Gulnare, with her tackle, apparel and furniture, to secure the pay- 
ment of his note to them for $2,587 50, and is dated the 12th February, 1843. 

4th. The very deed or bill of sale under which the plaintiff claimed title to the slaves. 

5th. A deed by sheriff Brotherton to A. G. Edwards and Thomas J. Beirne, dated 8th Decem- 
ber, 1841, of a mill, rectifying distillery, engine house and machinery, and the lot on which these 
were situated. 
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6th. A deed of trust from A. G. Edwards and Thomas J, Beirne to the trustees of Rais & 
Ewing, dated the 22nd December, 1844. 

The defendant then offered in evidence the following records and judgments, which were also 
excluded by the court: 

Ist. The Floating Dock and Insurance Company vs. A. G. Edwards, H. H. Rasin and L.. D. 
Cabanne. Process served 17th July, 1841, and judgment 24th February, 1842. 

2nd. D. D. Page vs. samedefendants. Process served April, 1842; judgment 8th August, 1842. 

3rd. L. B. Shaw vs. A. G. Edwards aid L. D. Cabanne. Process served 21st June, 1842, only 
on Edwards, and judgment rendered against him on the 8th August, 18425 satisfied on execution. 

4th. Same vs. same. Process served and judgment obtained on sameday as in last casey Sat- 
isfied on execution. 

To which opinion of the court, the defendant excepted. 

The court then gave the following instructions, on its own motion, to which the defendant, by 
his coursel, instantly excepted in writing: 

“The plaintiff’s right to recover the slaves in question depends upon the validity of the con- 
veyance made by Lucien D. Cabanne to the plaintiff and read in evidence in this case. And the 
validity of the said conveyance depends upon the facts whether the same was made in good faith 
and under circumstances which, in law, would justify the said Cabanne in transferring the said 
slaves to the plaintiff, in trust for the use and benefit of the wife of said Cabanne. If Lucien D. 
Cabanne, at the time he made the said conveyance, was not indebted to the defendant or to other 
persons, or if he was indebted to the defendant or others, and at the same time was in solvent cir- 
cumstances, and the owner of property, exclusive of the slaves in question, fully adequate in 
value and extent to liquidate and satisfy all of his indebtedness; and if the conveyance of the slaves 
in question was madeyin good faith and with no intent to hinder, delay or defraud the creditors 
existing or subsequent, of the said Cabanne, nor with intent on the part ofthe said Carbanne to 
secure to himself, for his own use and benefit, the services and hire of the said slaves, then, im 
such case and under such circumstances, it was lawful for the said Cabanne to convey the said 
slaves by said deed, in trust for the benefit and use of his wife. Therefore, if the jurors believe 
from the evidence that the said conveyance to the plaintiff of the slaves in question was duly 
executed and made in good faith, by the said Lucien D. Cabanne acknowledged and recorded, and 
that the said conveyance was not made or contrived with the intent to hinder, delay or defraud 
the creditors, existing or subsequer.t, of the said Cabanne, nor wth the intent to secure to him, 
the said Cabanne, the use and benefit of the said slaves, the jurors will find the issue for the plain- 
tiff; but if the jurors shall believe from the evidence that the said conveyance was not made in 
gobd faith, or that the same was made or contrived with the intent to hinder, delay or defraud 
the creditors, existing or subsequent, of the said Cabanne, or made with intent, on the part of 
said Cabanne, to secure to himself the use and benefit of the said slaves, the jurors will find the 
issue for the defendant. 

“If the jury believe from the testimony that the trust deed of gift which was in evidence wa 
made by L. D. Cabanne with the intent to hinder, delay or defraud his creditors, the said deed is 
inoperative as a legal conveyance to bar the rights of the defendant, Lane; if the jury also 
believe from the testimony that the debt due to said Lane existed at the time of making said deed, 
whether the form of said debt or the evidences of it were or were not afterwards changed.” 

The defendant then moved the court to give the following instructions: 

“If the jury believe from the evidence that the deed of gift which is in evidence was made by 
L. D. Cabanne, with the’intent to seeure the use of the two slaves for his own benefit, and that 
in fact the issues, slaves of said slaves, were in whole or in part applied to his benefit, then, as 
regards the defendant, Lane, the said deed mustbe considered fraudulent and void. 

‘¢ That unless possession of the slaves accompanied the deed of gift from Cabanne to Kirgs- 
berry, in trust, that is, unless the slaves were actually delivered to Kingsberry under that déed, the 
said deed is void as to Cabanne’s creditors. 

“If the jury, upon the whole testimony, believe that Cabanne, by the deed of trust gifen i in 
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evid tempted to give and secure for the use of his wife the two slaves in question, with in- 
der or delay his creditors, the said deed is void as to Lane, whether the jury do or do 
not’believe that Cabanne was actuated in that transaction by a fraudulent intent.” 

Which the court refused. 






Bates, for Plaintif! in error. 








































There is a preliminary objection, which, if sustained, will preclude ell inquiry into the errors 
alleged to have occurfed at the last trial of the cause—that is, 

It was irregular and erroneous to give the last judgment in favor of Kingsberry, because there 
was and is upon the record a judgment in favor of Lane-.not reversed nor set aside, and no motion 
made for that purpose. The motion to set aside the verdict made and sustained, is only an argu- 
ment that the court below did not intend the first judgment to be binding, but the judgment is not 
set aside, and can only be set aside by a regular proceeding for that purpose. 

And as to the matters occurring at the last trial of the cause, the plaintiff in error submits the 
following points: 

1. It was erroneous to exclude the deed from Cabanne to Bogy, as that deed showed that he 
had made ample provision for his wife, greatly exceeding the value of her marriage portion, and 
had thereby placed a large amount of his property beyond the reach of his creditors. 

2. It was erroneous to exclude the judgments, &c., against the firm of which Cabanne was a 
member: because they tend to show the embarrassed condition of Cabanne, and his insolvency in 
fact; and whether they would have shown it or not, was for the jury to determine. 

3. The instructions given in favor of Kingsberry, the plaintiff, were loose and vague, and.cal- 
culated to mislead; and moreover, left matter of law to the determination of the jury. 

4. The instructions moved by the defendant below, were legal and right, and it was error to 
refuse them. 


Pox, for Defendant in error. 


1. The court below rightfully excluded the deeds and judgments offered in evidence by defend- 
ant Lane. 

2. The court committed no error in telling the jury, as it did in effect tell them, if they should 
find the deed of trust under which plaintiff claimed, was made in good faith, and without intent 
to hinder, delay, or defraud creditors, and without any secret trust in favor of Cabanne the grant- 
or, that it would be valid even though Cabanne might have been indebted at the time, “if at the 
same time he was in solvent circumstances, and the owner of property, exclusive of the slaves in 
question, fully adequate in value and extent to liquidate and satisfy all his indebtedness.” Lush 
vs. Williamson, 5 Ves. 384; Howard vs. Williams, 1 Bailey 8S. C. Rep. 575; 1 Story’s Eq. chap. 
7, § 358, 363; Hinde’s Lessee vs. Longworth, 11 Wheat. 199; Salmon vs. Bennett, 1 Connect. R. 
525; Cadogan vs. Kennett, 2 Cowper, 432. 

3. But in the instructions it gave, the Circuit Court in point of fact actually expounded the 
law to the jury more strongly against the plaintiff than it ought to have done. 

4, Again, the Circuit Court also went farther to impeach the plaintiffs bill of sale, than it was 
either required or justified in going, in this: that it instructs to the effect, (taking the converse 
of the instruction on the matter of indebtedness by Cabanne,) that if Cabanne, when he made . 
the bill of sale, was indebted, and not possessed of property, exclusive of the slaves in question, 
fully adequate to the satisfaction of all his indebtedness, then it was not lawful for him to make 
the bill of sale; or in other words, the bill of sale was void in law; which is tantamount to say- 
ing that that state of circumstances rendered the bill of sale void per se. 
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I maintain that the Jaw is not so. On the'contrary, I maintain that the lawi is that! 8 
dition of things does not of itself render the instrument fraudulent per se, but in the’ language ¢ 
Lord Mansfield, is only an argument of fraud. The real question is, whether the transattion i is 
bona fide, or a mere trick and contrivance. Cadogan vs. Kennett, 2. Cowp. 434; Doe vs. Rut- 
ledge, 2 do. 708, et seq.; Sexton vs. Wheaton, 8 Wheat. 229; Hinde’s Les ' Longworth, 11 
Wheat. 199; Johnson vs. Timmerman. Wend.; 1 Story’s Eq. ch. 7, § 8 

5. The court below was right in refusing defendant’s first instruction; be » First, this in- 
struction but asserts what the court had once already told the jury on its own motion. Secondly, 
because the testimony did not justify the assumption in matters of fact, y the last clause 
of the instruction. The testimony not only does not show that the issues and hire of the slaves 
were applied to the grantor’s (Cabanne’s) benefit, but that on the contrary of this, they were col- 
lected by U. Rasin, plaintiff’s agent, according to plaintiff’s directions, and applied to the benefit 
of the cestué que trust, (Mrs. Cabanne.) 

6. The second instruction prayed by defendant, and refused by the court below, is not law as 
applicable to this case, where the deed of gift is duly acknowledged and recorded as required by 
the statute. Code of 1835, p. 283, § 4, 5,6; Shepherd vs. Trigg, 7 Mo. 151; Ross vs. Crutsinger, 
7 do. 245; Howard vs. Williams, 1 Bailey S. C. Rep. 575. 

Moreover, this instruction likewise was not warranted by the evidence. For the testimony 
shows that so far from the hypothesis assumed in this instruction being the truth and fact of the 
case, that the true state of facts was directly the reverse. That the slaves were in very truth 
delivered to the plaintiff; that he through his agent, U. Rasin, hired them out after they were 
conveyed, collected the hire, and applied it to the uses of Mrs. Cabanne. 

7. The defendants third instruction, which attempted to impose upon the jury a distinction 
between the intendment of law upon the words “hinder or delay,” and a fraudulent intent in 
point of fact, ought to have been refused by the circuit court as it was. 

8. In conclusion, I submit only a word on the first point taken by counsel of plaintiff in error 
in this case, to wit: that the record shows a judgment in form in words, in favor of Lane, not set 
aside or vacated. I submit that that entry upon the record is wholly irregular and unwarranted, 
and isa mere nullity. By the statute, it was the duty of the clerk merely to have entered the 
verdict of the jury, and not to have entered up judgment upon that verdict only in one of two 
cases: first, if no motion for a new trial was made within the four days limited by statute; sec- 
ondly, if a motion for new trial being made, that motion was overruled by the court. 

But in this case a motion for a new trial was both made in due time and sustained by the court; 
in such case no judgment could have been legally entered at all by the clerk. The motion was 
exactly in object and scope what in point of law and in point of fact it ought to have been, in the 
condition of the proceedings in the case. 

And the counsel of plaintiff in error acquiesced in the action of the court, and went on toa 
second and third trial, and struggled for another judgment; although, as he now contends, at the 
very time he had a valid judgment of the court in his favor. 


Scort, J., delivered the opinion of the Court. 


The first point made by the plaintiff in error is, that there being a re- 
gular judgment on the record in his favor, and that not being vacated or 
set aside, it was irregular to enter another judgment in the same cause. 
No doubt the better practice would be in all cases where it is practica- 
ble, merely to enter the verdict of the jury, and suspend the entry of 
the judgment until the expiration of the time within which an applica- 


* 





. 
ad o. waved 











yw PPP PLP I ILL I LILI I 


* 408 ee SUPREME COURT OF MISSOURI, 
¥, 
. 


* Lane vs. Kingeberry. 


* 





trial can be made; there would be but few cases in the 
ul St. Louis in which this course could not be adopted; but in 
many counties of the State, the courts not sitting more than two or three 
days, it co ot be done. But this objection falls within the influence 
of the oa dat finem dat media ad finem necessaria. As the new 
trial could‘n6t have been granted, but by setting aside the former judg- 
ment, the ing of the new trial impliedly set aside that judgment. 
Numerous i ces might be produced, in which it has been held that, 
where a step has been taken in a cause, which could not have been for- 
mally done without vacating a previous order, the courts will hold, that 
such order was impliedly set aside by their subsequent action. Field vs. 
Holland, 6 Cr. 22; Jones vs. Cox, 7 Mo. Rep. 174. 

As to the objection of the defendant in error, that the exception to the 
exclusion of the records in evid@nce was not properly saved, we must 
say that in our opinion the mode adopted for that purpose was hypercrit- 
ically correct. The bill of exceptions states, that the defendant offered 
in evidence the four following records of judgments recovered against 
A. G. Edwards and Lucien D. Cabanne, which were excluded by the 
court; the records are then set out, and it is subjoined, to which opinion 
of the court the defendant excepted. As the records were offered in 
mass, and so excluded, but one exception was necessary to the action of 
the court. No opinion of this court will warrant a supposition that it 
indulged in such niceties as this. It has been asserted here, and will be 
maintained, that a party wishing to avail himself of any error of the 
court, in any opinion delivered during the progress of a trial, must ex- 
cept to such an opinion when it is given. He will not be permitted to 
acquiesce in an opinion when it is given, trust to its favorable operation, 
and afterwards when a trial results against him, be allowed to go back 
and take an exception. This is a kind of speculation in which no court 
indulges its suitors. By not excepting to an opinion when first given, as 
it is his right to do if he believes it erroneous, a party is presumed to 
acquiesce in its correctness; and even though that opinion may be incor- 
rect, yet consensus tolliterrorem. It was never supposed, that though 
an exception is required to be made at the proper time, that it was ne- 
cessary that the trial should be stayed until a formal bill is drawn up and 
signed. Such a practice would be extremely inconvenient, and would 
be productive of much unnecessary delay, as many exceptions are taken 
during the trial, which are afterahta s abandoned, and frequently they 
are taken by the party who ultimately succeeds. Itis sufficient that one 
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bill is prepared after the trial has terminated, containing fill t : 


tions which were saved by the party during its progress. : 


There seems to be no dispute between the parties as to the law gov- 
erning this case. The doctrine that a voluntary ed yl is not fraud- 


ulent per se as to existing creditors, though opposed by S@mi@5 is sustain- 
ed by a great weight of authority. The bona fides of every such con- 
veyance, is a question of fact to be ascertained by a jugy.under all the 
circumstances attending it. Hinde’s lessee vs: Long Orth, 11 Wheat.; 
Howard vs. Williams, 1 Bai. 8. C. Rep. 575; Story’s Equity. The in- 
struction given by the court contained the law applicable to the case. 

The first instruction asked by the defendant was properly refused, be- 
cause-it had been already substantially given. The second instruction 
was inappropriate to the facts of the case, as the deed to Kingsberry had 
been regularly acknowledged and recorded. 

The third instruction involves a contradiction. To hinder or delay 
creditors by a voluntary conveyance made for that purpose, is a fraud in 
law. If such a conveyance was made for such a purpose, it was in the 
eye of the law made with intent to defraud. Whether thege was any de- 
pravity in the act, would depend upon the consciousness of the party 
doing it, and that is a question with which the courts have nothing to do. 

An exception arises on the rejection of the deed from Cabanne to Bogy 
in evidence. ‘This deed made a post nuptial settlement on the wife of 
Cabanne, and was clearly voluntary, notwithstanding Cabanne may have 
received a large fortune by his wife. Having then made one provision 
for his wife, if a subsequent settlement is made, it is clear, that the first 
provision is a-circumstance well calculated to impart light on the motives 
which prompted the husband in making another. If the first settlement 
was a reasonable provision for the wife according to the state and con- 
dition in life of the husband, some reasons might be required why he was 
induced to make the second. Why was not all the property settled in- 
cluded in one conveyance? He possessed the property secured by the 
second deed at the time of the execution of the first. As to the sugges- 
tion, that it does not appear what was the value of the property settled 
on the wife by the first conveyance, it may be answered, that it has been 
repeatedly decided by this court, that it is error to reject a.portion of 
evidence proper to establish a claim or defence, but not of itself suffi- 
cient for that purpose, although no disclosure is made by counsel of an 
intention to supply the deficiency. . Mis enough to secure its admission 
that the evidence offered is a link in the chain of testimony required to 
supporta defence. What weight this rejected deed should have had with 
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ir, i isnot a questién for this court; it is sufficient to know that it 
was ‘a proper matter for their consideration in forming their verdict. 
The next exception insisted on in the argument, arises from the rejec- 
tion of thesgadgments in evidence. We see no ground on which they 
could with } priety be excluded. It appears that some of the debts for 
which the ca were rendered, were due before the slaves were 





conveyed, though they were satisfied, yet it was not until after 
that time. circumstance that Cabanne was only liable as endorser, 
does not affect the question of the admissibility of the evidence. Al- 
though the notes on which some of the judgments were founded, bore 
date subsequently to the settlement, it might have been shown that the 
debts evidenced by the notes, existed prior to their execution. In de- 
termining the question whether a conveyance is fraudulent as to credit- 
ors, every matter tending to show the pecuniary condition of the debtor 
is admissible. The transactions of an individual so frequently running 
into each other, in order to ascertain his condition, his moneyed transac- 
tions about.the time of his making a conveyance, sought to be avoided, 
must be inquited into; nor should they be rejected in evidence although 
they may have occurred after a fraudulent conveyance, if they serve to 
throw light upon, or explain his previous conduct. In the investigation 
of questions of this kind, the courts should lend an unwilling ear to the 
objection of irrelevancy merely. If the evidence is merely irrelevant, 
it cannot affect the rights of the objector. The delay in hearing such 
evidence, is never as great as that caused by arguing the question of its 
admissibility. It is always best for the courts to err on the safe side. 
These remarks are only intended to apply to evidence, the sole objection 
to which is its irrelevancy; when its tendency is to mislead or improper- 
ly prejudice the minds of the jury, though irrelevant to the issue, it must 
of course be excluded. 

The fact that a debtor suffered himself to be sued about the time of 
the execution of a voluntary conveyance, is certainly a circumstance 
proper to be submitted to a jury charged with the inquiry whether that 
conveyance was fraudulent as to creditors. 

The other Judges concurring, the judgment will be reversed, and the 
cause remanded. 
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4 An injunction can not, on the application of a defendant, issue from one court to enjoin an 


execution from another. 









APPEAL from St. Louis Circuit Court. | 


Scott, J., delivered the opinion of the Court. 


This was a bill in chancery for an injunction, which stated that Eckhart 
recovered a judgment against Elgin in the Circuit Court of St. Charles 
county. After the recovery of the judgment Elgin obtained a certificate 
of discharge in bankruptcy. Afterwar@s, on this judgment, Eckhart 
sued out execution against Elgin, directed to the sheriff of St. Louis 
county. Under this execution, the property of Elgin was levied on, 
whereupon he filed in the St. Louis Circuit Court this bill of injunction. 
The injunction was granted. Eckhart dying, the suit was fevived in the 
name of Wm. G. Pettus, his administrator. A demurrer to the bill was 
filed which was overruled and a decree entered perpetuating the in- 
junction. 

As the debt existed prior to the bankruptcy of Elgin, and as a judg- 
ment was obtained before the certificate of discharge was granted, he 
could not plead his discharge in bar of the suit. Under these circum- 
stances, the case of Reed vs. Vaughn, 10 Mo. Rep., 447, is an authority 


to show that the judgment obtained against Elgin may be restrained by 
injunction. The statute however, declares that proceedings on an injunc- 
tion to stay a suit or judgment at law, shall be had in the county where 
the judgment was rendered or the suit is pending. 

The circumstance, that the process was in the hands of the sheriff of 
St. Louis county, gave the Circuit Court of that county no control of 
the writ by injunction, sale or otherwise, As to that process, the sheriff 
of St. Louis county was an officer of the Circuit Court of St. Charles 
county, it emanating from that court. One court cannot interfere with 
the process of another. The application for relief should have been 
made to the Circuit Court of St. Charles county. 

The decree will be reversed, and the bill dismissed, the other Judges 
concurring. 


. 
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N & SHOOK vs. WAUGH. 


There need beno contract between the owner of a house and a sub-contractor to give the 
latter a lien... He has only to give the notice required by the statute after doing the work. 


~~ from the St. Louis Court of Common Pleas. 


MorexeaD, for ppellants. 


1, Under the act approved Feb. 24, 1843, a mechanic is entitled to a lien under a contract with 


the contractors. Acts of 1843, p. 83, sec. 1. 
2. The requirements of the act to entitle the lien were fully complied with by the appellants. 


Acts of 1843, secs. 3 & 4. 

3. The lien in this case was instituted ad the suit brought under said act. ‘An act for the 
better security of mechanics and others, &¢., in the city and county of St. Louis,” approved 
Feb, 24, 1843. Acts of 1843, p. 83, secs. 1, 3, 4,7 & 9. 

4. There waserror in the instruction of the court :j 

ist. Because, he had no right to tell the jury what was or was not evidence in the case. 

2nd. Because, ¥ é instruction did tell them was unauthorized by the act referred to and 
in force at the ti commencement of proceedings, and it was not required by the plaintiffs in 
this case by said act, to entitle them to arecovery, to prove a contract with the defendant, if they 
prove a contract with the contractor. 

5. The evidence was sufficient to require a verdict and judgment for the plaintiffs, and the ver- 
dict of the jury, and the judgment of the court, were therefore wrong. 


Scort, J., delivered the opinion of the Court. 


This was a proceeding commenced before a justice of the peace under 
the act concerning mechanic’s liens in the county of St. Louis. The 
plaintiffs in error who were likewise plaintiffs below, were sub-contrac- 
tors. An appeal was taken from the justices’ court to the Court of Com- 
mon Pleas, where, after the case being made out by evidence, the court 
instructed the jury that there was no evidence before them of any con- 
tract between the parties to this action, and therefore they were bound to 
find for the defendant. 

The statute does not require that there should be any contract between 
the owner of the house and the sub-contractor. All that is necessary is 
a notice after the work is done, whieh was given. The question in this 
case was determined at this term.in the suit of Speilman vs. Shook, 
Papin, et al. 

The cause will be reversed and remanded, the other Judges con- 


curring. P 
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EMMERSON vs. HARRIET (oF d 


1. A writ of error will not lie to a judgment granting « new trial; it is no final judgment. 


2. Nor can the improper granting a new trial be assigned for error. 


















ERROR to St. Louis Circuit Court. é 


Scort, J., delivered the opinion of the Court. 


This is an action to try the right of Harriet to her freedom. There 
was'@ verdict for the defendant. Afterwards, a motion for a new trial 
was made and sustained. An exceptiogjwas taken by the defendant to 
the granting of the motion, which being overruled she has brought the 
cause here by writ of error. 

From the foregoing statement of facts, it is clear, that there-is no final 
judgment, upon which a writ of error can oaly lie. use is still 
pending in the court below. Moreover, the case of Helm ¥8. Bassett, 9 
Mo. R., 52, settles the point that the granting of a new trial cannot be 
assigned for error. 

The other Judges concurring, the writ will be dismissed. 


e 


EMMERSON vs. DRED SCOTT (oF cotor.) 


ERROR to St. Louis Cireuit Court. 







Scorr, J., delivered the opinion of the Court. 


This case is in all respects similar to that of Emmerson vs. Harriet, 
decided at this term, and a similar disposition is made of it. 
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BARLEY vs. POWELL, Er At. 





ERROR to St. Louis Court of Common Pleas. 






_ Crockett & Brices, for Plaintiff. 


1. The covenant Pthis case was several and not joint, if the facts averred in the declaration 
are true as they must be taken to be, on demurrer, and where, from the subject matter of the 
covenant it is the evident intent of the parties that they should be taken distributively, they wil] 
be so considered, although the form of the covenant bejoint. Ludlow vs. McRea, 1 Wend., 228; 
1 John. cases, 319; 3 Fairf., 65, 67. 

2. If the interest and cause of action be several, the covenant shall be taken to be several, 
though the words of the covenant be joint. Thomas vs. Pyke, 4 Bibb., 420; Trustees, &cj¥s. 
Letcher, 1 Mon., 13; 1 Chitty’s Plead., 7; 1, .” 154, note 1. 


GamsLe & Bates, for Defendants. 


1. In all cases; the action must be brought by the party legally entitled, against the par- 
ty legally liable. | it. Plead. The very first principle laid down in the book. 1 Mo. R., 


510. Bailey vs. Thornhill, 5 Mo. R., 198; Pratt vs. Pratt’s Adm’r., 9 Mo. R.; Wells vs. Gaty, 
et al. 

2. The bond is made to two, apparently to receive a joint interest. If they had a joint inter- 
est, certainly it would be secured by the bond. But if they had separate interests, although they 
might be equally secured by the bond, still they could not split up the defendant’s joint contract 
so as to larrass them with as many suits asthere might happen to be interests involved. Shank- 
land vs. Washington City, 5 Pet. R. 

3. The breaches are badly assigned in both counts. The condition of the bond is that Powell, 
Barlow & Co., shall “pay to John Maguire and William Bailey all damages which shall be occa- 
sioned to them, by reason of granting the injunction.” 

The plaintiff, Bailey, avers that he sustained damage to the amount of $5,000; and the only 
breach assigned (though a little varied in phrase) is that P. B. & Co. did not pay to the plaintiff 
“the said sum of $5,000, or any part thereof.” By the terms of the bond, P. B. & Co. and their 
securities bound themselves to pay to Maguire & Bailey the sum of $2,000, on a certain condition. 
By the terms of the condition they did bind themselves to pay to Bailey alone, any sum, on any 
contingency. 








Scort, J., delivered the opinion of the Court. 


This was an action of debt by the plaintiff inerror against the defend- 
ant in error. The declaration contained two counts, each of which was 
demurred to, and the demurrer was sustained. The ground of the de- 
murrer was that the suit was broughtiy only one of the obligees of the bond, 
when it should have been in the name of both. As the point raised by 
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Bailey vs. Powell, et al. 
the demurrer arises on both counts, one of them will be set out, that this 
matter may be plain: 

‘William Bailey, plaintiff, complains of Joseph Powell, Nelson Barlow, 
Edward Holden, John Simonds and Lyman Farwell, defendants, of a 
plea that they render unto him the sum of two thousand dollars, which 
to him they owe and unjustly detain. For that, whereas, heretofore, to- 
wit, on the second day of May, in the year eighteen hundred and forty- 
five, at said county, the said defendants by their certain writing obliga- 
tory of that date, sealed with theirseal and here now shown to the court, 
acknowledged themselves to be held and firmly bound unto the said 
plaintiff and one John Maguire in the sum of two thousand dollars good 
and lawful money well and truly to be paid, for the payment whereof the 
said defendants bound themselves, their heirs, &c., jointly and severally, 
firmly by the said writing obligatory, which said writing obligatory was 
and is subject to a condition thereunder written tothe effect that whereas 
the said Powell, Barlow and Holden, had obtained from the Circuit Court 
of the United States for the District of Missouri, a writ of injunction to’ 
restrain the said John Maguire and William Bailey their agents, servants 
and confederates, from using within the State of Missouri, any machine 
for the planing, tongueing and grooving of boards, planks or other mate- 
rials constructed upon the plan as embraced by the patent originally 
granted to William Woodworth, and as the same is embraced by the re- 
newal of the said patent upon the application of William W. Woodworth 
administrator of William Woodworth, deceased. Now the condition of 
the said obligation was such that if the said Powell, Barlow and Helden, 
should well and truly pay to the said John Maguire and William Bailey all 
damages which should be occasioned to them by reason of granting the 
said injunction, then the said obligation to be void, else to remain in full 
force. And the plaintiff avers that thereupon such proceedings were had 
in the said suit wherein the said injunction was obtained, to-wit, the 
chancery suit then pending in the Circuit Court of the United States 
for the District of Missouri, wherein the said Powell, Barlow and Holden 
were complainants and the said Maguire and Bailey were defendants, 
that afterwards, to-wit, on the twenty-seventh day of April, in the year 
eighteen hundred and forty-six, at the April term of the said Circuit Court 
in the year last aforesaid, by the order and decree of the said Circuit 
Court, the said bill of complaint of the said Powell, Barlow and Hol- 
den against the said Maguire and Bailey was dismissed and the said in- 
junction dissolved. And the said plaintiff avers that at the time of the 


granting of the said writ of injunction and the issuance thereof, he the 
27 
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said plaintiff was using in the county of St. Louis and within the State 
of Missouri, a machine for planing, tongueing and grooving of planks 
and boards, constructed upon the plan as embraced by the patent orig- 
inally granted to William Woodworth, and as the same is embraced in 
the renewal of said patent upon the application of William W. Wood-- 
worth administrator of William Woodworth, deceased, and the plaintiff 
further avers that the said machine belonged exclusively to him the said 
plaintiff and he was using the same for his own exciusive profit and at 
his own risk at the time of the granting of the said injunction; the said 
Maguire at the time aforesaid having no interest in the said machine, nor 
being entitled to any of the profits thereof, and that by reason of 
the granting of the said injunction, he the said plaintiff was preven- 
ted from using the said macaine for a long space of time, to-wit, 
from the second day of May in the year eighteen hundred and forty- 
five, until the first day of July eighteen hundred and forty-six, whereby 
he sustained damage to the amount of five thousand dollars and was 
thereby deprived of large gains and profits which he would otherwise 
have made by the use of the said machine, amounting tg the sum 
of five thousand dollars, wherefore the plaintiff saith that damages to the 
amount of five thousand dollars have been occasioned to him by reason of 
the granting of the saidiajunction. Nevertheless, the said Powell, Bar- 
low and Holden have not, nor has either of them, as yet paid to the said 
plaintiff the said sum of five thousand dollars or any part thereof. By 
means whereof, the said condition is broken and hath become forfeited, 
whereby an action hath accrued to the said plaintiff to have, and demand 
of and from the said defendants the said sum of two thousand dollars 
mentioned in the said writing obligatory. Yet, the said defendants, 
although often requested, have not, nor has either of them, as yet, paid 
to the said plaintiff the said sum of two thousand dollars or any part 
thereof, but to pay the same or any part thereof, the said defendants 
have as yet, failed and refused.” 

It is difficult to conceive a ground upon which this count can be sus- 
tained. There is no doubt of the general principle, that though a cov- 
enant be made with two or more jointly, yetif the interest and the cause of 
action of the covenantees be several and not joint, the covenant will be 
taken to be several, and each of the covenantees may bring an action in 
his own name for his particular damage, notwithstanding the words of 
the covenant arejoint. 1 Saunders, 154. Of course this principle is only 
applicable when the contract shows on its face, that in its nature it is 
several. It is said the declaration avers that Bailey alone had an inter- 
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Ruby, et al, vs. Strother. 
est in the bond, and the demurrer admitting the truth of the declaration 
it must be overruled: But a demurrer only admits that which is properly 
pleaded. On what principle can averments in pleading be made, which 
contradict or vary a sealed instrument which is the foundation of the 
suit? The bond is payable to Bailey and Maguire, and it is recited in 
the condition that they were restrained in the use of their patent. if a 
man sells a horse of which he is the sole owner and takes a bond for the 
purchase money payable to himself and another, on what principle could 
he bring a suit on that bond in his own name only, averring in his decla- 
ration that the other obligee had no interest in the horse, the price of 
which was the consideration of the bond. This is precisely that case. 
Even a bond payable to A or B cannot be sued on by one of the obligees. 
Bailey vs. Thornhill, 1 Mo. R., 510. The bond in the case of Blakey vs. 
Blakey, 2 Dana, 560, cited by the plaintiff, is not set forth in the report 
of the case, and its terms do not appear. If that case maintains that a 
bond can be varied by parol averments in the declaration, it is clearly 
not law, and the reason given in the conclusion of the opinion why a joint 
action should not be maintained is not a sound one, as it clearly over- 
looks that control of parties to a suit and its process, which every court 
possesses. 
The other Judges concurring, the judgment will be affirmed. 


RUBY, ret at, vs. STROTHER. 


Where a decree hai been rendered against infants, proceedings to set aside such decree by the 
infants, on coming of age, can only be had on notice to the other parties to the decree. 


APPEAL from St. Louis Circuit Court, in Chancery. 


Statement of the Case. 


This was a billin chancery, filed on the eighth day of March, 1827, by the appellee, an infart 
by next friend, against Nancy Bates, widow, and Emily, Lucius, Woodville,and Frederick Bates, 
infant chi'dren, heirs of Frederick Bates, deceased, to procure the specific performance of a con- 
tract of sale of land alledged to have been made by said Frederick Bates, deceased, with Pierre 
Chouteau, and the land sold by said Chouteau to the said complainant, here appellee, on which 
bi. a subpeena issued, and was returned as served on the defendants; the return being signed by 
“James C. Musick, D. Shff., for R. Simpson, Shff.” 

Nancy Bates answered, denying all knowledge of the matter, and the infant defendaats by a 


‘ 
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guardian ad litem, appointed by the court, put in the common answer. The land was described 
in the bill as three arpens of land situated near the City of St. Louis, it being the west end of a 
large tract or parcel of land sold and conveyed by Pierre Chouteau to Frederick Bates. On the 
seventh day of January, 1829, a decree was ren jered, giving another and different description of 
the land from that given in the bill, and vesting the title thereto in the complainant, and providing 
that the defendants, infants, might appear within six months after they severally arrived at the age 
of twenty-one years, and show good cause if they could why the subject matter of that decree 
might not be re-examined. 

Afterwards, on the 13th day of February, 1847, Frederick Bates filed his petition, and the ap- 
pellants also filed their similar petition, setting forth the filing of said original bill, and the sub- 
stanee thereof, the appointment of guardian ad litem for the infant defendants, and his filing an 
answer, the decree, and the substance thereof, noticing the variation between the description of 
the land therein and that in the bill—stating the marriage of the defendant, Emily, with Robert A. 
Walton, the death of the defendant, Woodville Bates, whilst a minor, and that the petitioners 
were his legal representatives; that the petitioner, Frederick Bates, arrived at the age of twenty- | 
one years within six months before the filing of the petitions; that Emily and Lucius arrived at 
the age of twenty-one years at periods more than six months before that time; that no subpena 
or other process had ever been served on the infant defendants in the aforesaid decree, to show 
cause against it; that they believed that the said Frederick Bates, deceased, never made any such 
sale as was charged in the bill; and that said Pierre Chouteau did not enter into and possess s@id 
land, as was alleged in the bill; that it did not appear, (but the contrary,) that the alleged sale 
or agreement to sell was in writing, and signed by the said Frederick Bates, deceased, or by any 
other person by him thereunto authorized; that the decree was rendered contrary to the statute 
of frauds; and praying that the decree might be set aside, vacated and annu!led, and that the pe- 
titioners might be permitted to answer the original bill, and make defence thereto. 

Upon which petitions being filed, the court, on the same day, ordered that the decree thereto- 
fore rendered be vacated and set aside, and that the petitioners be permitted to answer the original 
bill of the complainant, and that the cause proceed to hearing anew; and Caroline J. Ruby, Nan- 
cy O., jr., John B., and Robert A. Ruby, being infants, the court appointed Barton Bates their 
guardian, ad litem, and answers were filed. 

Afterwards, at the April term, 1847, a subsequent term of said circuit court, on the 19th day of 
April, 1847, the complainant, (appellee,) filed a motion to set aside the order of the court made 
ou the 13th of February, 1847, or if that could not be done then to set it aside as to all the origi- 
nal defendants, except the said Frederick Bates, and to reinstate the original decree as to all ex- 
cept him, because: 1, The complainant had no notice of the petitions filed. 2, The order was 
made exparte. 3, The infant defendants. were given six months after they arrived at the age of 
twenty-one years in which to apply; whereas, all of them, except Frederick Bates, had passed 
that period. 4. None of the petitioners shewed good cause why the matter of the decree should 
be re-examined. Which motion coming on to be heard on the first day of May, 1847, no evi- 
dence was given thereon, but an order was made, reciting that it appeared to the court that the 
order of the 13th February, 1847, was improvidently made, so far as regarded the said Emily and 
Lucius, and the representatives of the said Woodville, and that the said decree should not have 
been set aside except as to the said Frederick Bates, one of the said defendants, but the same was 
and ought to have been held binding and effectual as to all the defendants, their heirs and assigns, 
except the said Frederick, and ordering that the said order of the 13th of February, 1847, in this 
case, vacating said decree, be set aside and annulled as to all the defendants, éxcept as to the saiu 
Frederick Bates; and that as to all said other defendants, and all persons claiming under them, 
the said decree was thereby re-instated, to be and remain of the same force and validity as it was 
and would have been, if said order of the 13th February had never been made. 

To which opinion and decision of the court the defendants excepted, and filed their bill of ex- 
ceptions; and on the 21st day of June, 1847, prayed an appeal from said order, which was granted 
them, and which they now prosecute. 
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Bares, for ppellants. 


1, The circuit court had no right to reverse, set aside, or alter the decretal order of 13th Febru- 
ary, 1847, (which opened the original decree, and allowed the defendants to answer the original 
bill,) when the same was done, in a subsequent term, on the 19th of April, 1847. 1 Mo. R., Han- 
ly vs. Dewes; 10 Mo. R., 686, Harrison vs. State; 1 Ves. jr., 68, 93. 

2. According to the usage and practice of courts of equity, the circuit court had no right to 
reverse, set aside or alter the said order of 13th February, at a subsequent term, on motion. If 
the complainant could object at all before the final hearing, it must have been by petition at least, 
if not by bill. 13 Ves. jr., Ld. Shipbrook vs. Ld. Hinchingbrooke, 383. The usage of courts 
of equity is made obligatory by the Statute of 1825, R. C. p. 645, § 42. 

3. The circuit court could not annul or set aside the said order of 13th February, in part, and 
not in whole; and could not re-instate the original decree against some of the defendants, and not 
against all of them; because the original decree is one and indivisible, and so is the order of 13th 
February, setting it aside. The complainant claims one entire interest in the land, and the de- 
fendants claim the same entire interest by a common title. 

In Shipp vs. Miller, 2 Wheaton, 324, under a Kentucky statute allowing three years to infants 
after they respectively come of age, to make surveys of lands, it was held, that although the time 
had lapsed as to some of them, yet if any of them were still within the protection of the act, the 
survey was good for all. And this on principle. And to the same effect is the case of Kennedy 
vse Bruice, 2 Bibb, 371. 

It is not like the case of a right barred by statute of limitation—that is by mere lapse of time 
and positive statute law—here the decree is contingent, and can never become absolute but by fu- 
ture action of the court, on the defendant’s being called in, by subpeena in the nature of a sei. fa. 

But even by the statute of limitations, a joint and indivisible claam would not be barred by 
lapse of time against some, while others in the same right were still within the act. Observe the 
reasoning of the court in Perry vs. Jackson, 4 T. R. 516. 

4. The order of April 19, 1847, (setting aside the order of Feb. 13, and re-instating the decree 
as to all the defendants but Frederick,) was a final decision against the appellants. It cut them 
off once and forever from all power to litigate the matter of the original bill, or question the de- 
cree of 1829, which took away their inheritance. It was final as to them, and therefore proper 
to be appealed from. 

5. The order of Feb. 13, 1847, was lawful and right, and was made for good cause shewn, and 
in allowable time. And first, on the face of it the decree appears to be clearly against the statute 
of frauds, being a parol agreement only. And payment of the purchase money, and the taking of 
possession, do not take the case out of the statute, where the contract appears on the face of the 
bill to be within the statute of frauds, a demurrer will lie. 9 Mo. R. 575, Chambers, et al. vs. 
Lecompte. And the payment of purchase money, and the taking of possession, do not takea 
contract out of the operation of the statute. Ib.; and also, 2 Mo. R., 126; Bean, et al. vs. Valle, 
et al. Moreover, it is the cherished duty of courts of chancery to take care of the rights of in- 
fants, by all proper means, whether they pray for those particular means ornot. 3J. C. R. 368, 
Mills vs. Dennis; 1 Danl. Ch. Pr. 95 & 45. Second. In order to afford this protection, it is well 
established that a valid decree cannot be based upon an infants common answer. .4 day must be 
given him, after he comes of age, to shew cause against the decree, and he must be summoned by 
subpena for that purpose. 3 J.C. R. 368; 4 J.C. R. 301; Bushnel vs. Harford, 1 Desausure 
201; 1 Danl. Ch. Pr. 209, and notes. And the omission to insert such a clause in the decree, is 
itself error, 1 P. Wins. 734, Richmond vs. Taylor; 1 Danl. Ch. Pr. 207, full to the point; 2 
Kent’s Com. 245, (last part of lecture 31.) Third. Whether the decree had or had not in terms 
allowed time for the infants to appear after coming of age, was not very material. They might 
hve appeared without such allowance, for by the usage and practice of courts of equity, (made 
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law by our Statute of 1825, Ch. Pr. § 1,) that right is beyond question. See the citations last 
above. 

The clause in the decree barely allowing the infants to appear and show cause against the de- 
. cree when they come of age, is not a securing of this right. They are entitled to have a day 
given them in court, and to be reminded of it, and called in by subpena. See 3 &4J.C. R. above 
cited. And this subpena is precisely like a sci. fa. at law, and designed to have the same effect. 
The giving of a day to infants to. shew cause is not, as the appellee’s counsel supposes, in lieu 
of the parol demurrer at law. And he is mistaken in referring to the practice in N. Y. for that 
purpose—for the giving of a day to the infants still continuing both in New York and in England, 
though the parol demurrer has been taken away by statute in both countries. 1,Danl. Ch. Pr. 
207, 209-10, in note. Fourth. In this case the appellant’s showed good cause in proper time 
and manner. 

ist. It isthe same cause which Frederick Bates showed, and it is held good as to him. 

2nd. The cause shewn consists in errors on the face of the decree. And such cause can only 
be shewn by pointing them out to the court; and by argument, if need be; not by affidavit or 
other extrinsic testimony. Here the cause is shown by formal petition, setting forth the objec- 
tions which are thus preserved on the record. 

3rd. The complainant, so far from being entitled to notice of the petition, was bound to call us 
in by subpena, before he could pretend to give an absolute character to his contingent decree. 
The decree being contingent, it was his business to be in court, to watch always until he had 
made it absolute according to the usage and practice of courts of equity. 

4th. The errors on the face of the decree are numerous, and some of them gross and palpable. 
Besides the statute of frauds already noticed, the decree is obviously defective in not preserving 
of record the facts on which the decree was founded as required by the law of 1825, R. C. p. 
645, $42. The facts are not preserved at all. The decree professes to recite the substance of 
the bill, and grossly misstates it in many particulars. It wholly omits the deed exhibit A. of the 
bill, but refers to the record of a deed not set forth, not identified with exhibit A., nor mentioned 
in the bill. The description of the land in the decree and the bill are variant from each other. 
And both are so vague and uncertain, that if not absolutely void for uncertainty, it still remains 
very uncertain what part of the inheritance of the infants passed to the complainants by the de- 
cree. See Shipp vs. Miller,2 Wheat. 316; Newman vs. Lawless, 6 Mo. R. 279. 

5th. In the original suit there was no legal service of process on the infants, now appellants; 
the return shows that it was done by a deputy sheriff in his own name. And this is not cured by 
the filing of a common answer by the guardian ad litem. That guardian was but the instrument 
of the court. The record shews that he was appointed without any motion made on behalf of 
the infants; but on the mere motion of the court. 


SpaLpine, for Appellees. 


I. An appeal does not lie except from a final decision; and in this case there is no final decision, 
but merely an interlocutory or preliminary one, as to who shall be the proper parties in the suit. 
Rev. Code of 1845, p. 853, sec. 13. 

In this respect our practice is different from the English, which allows an appeal from an inter- 
locutory, as well as from a final order. See Daniel’s Practice, 3 vol. p. 1633-4. 

What is the condition of things if the court below has proceeded to a hearing of the case as it 
exists there, and rendered a decree against the defendants who has answered there? 

Is that decree annulled by these reversals of the interlocutory decree below, excluding the de- 
fendants appealing now from the benefit of the order opening the original decree? 

In a suit at law, an interlocutory order admitting or excluding parties, could not be brought up 
on writ of error or appeal till final judgment in the cause. Rev. Code, p. 831, sec. 11; and p. 
901, sec. 1; p. 888, sec. 1 & 2. 
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II. The decree was properly restored by the court below, as to all except Frederick Bates, as 
they did not avail themselves of their rights in time to have the decree opened, &c.; he being the 
only one of the minors that applied within six months after he came of age and showed cause, 
&c.- The terms of the decree were, that said infants may appear within six months after they 
severally arrive at the age of twenty-one years, and show good cause if they can, &c. 

This contemplates the appearance of each within six months after he or she should arrive at the 
age of m&jority; and the appellants being those, or representatives of those, who failed to appear 
according to the permission of the decree, are bound, and they had no rights to overhaul the de- 
cree, except what was reserved in the decree. 

39 Law Lib. -248-9, (Mackpherson on Infants, page 387-8,) in the case of Sir John Napier 
the form of the permission or saving in the decree is, “unless Sir John should within six months 
after his attaining his age of 21 years, show cause to the Court of Chancery to the contrary;” 
and it is stated that this is the same order to which, as defendant, he was entitled in the cross 
suit. Ibid. 263, 272, cases where no time is given to show cause. 

1 Daniel’s Chancery Practice, 203, sec. 8, “Infants,” as to practice in England in entering de- 
crees against infants; 1 Smith’s Pr., 537. 

The particular form of proceeding in such cases in England is not binding here. Rev. Code 
of 1825, p. 627, sec. 24. That parol shall not demur, &c. 1, Daniel’s Ch’y. Pr., 206-7; R. C. of 
1825, p. 612, sec. 7. The form depends upon the practice of the courts in different countries.— 
Rev. Code of 1825. Appeals in chancery taken in two years, and no exception for infants, who 
are bound by a general act as much as adults, unless there be an exception. Angell on Limita- 
tions, 144. 

The infant is as much bound by an absolute decree as an adult,—-1 Daniel’s Ch’y Pr., 205, and 
can impeach it on some grounds as an adult, such as fraud, collusion or error. 

III. The decree was properly restored; in other words, it never should have been set aside, be- 
cause there was no cause shown. The decree, as entered, gave permission for the infants to ap- 
pear in six months after coming of age and and show good cause, if they can, why the subject mat- 
ter of the decree may not be re-examined. 

The only cause shown were the petitions to set aside, all which were without any accompanv- 
ing proof, and were not even verified by affidavit. There is nothing to show that Frederick Bates, 
one of the petitioners, was even of age on 13th February, 1847, when his petition was filed. The 
matters stated in the petitions or causes, or which may be so claimed to be, are, 

1. That-no subpoena was served on them. As to this, the answer is already given—no sub- 
poena was required by the decree. The English form embodies in the decree the requirement to 
serve a subpoena; our practice has not been so. The guardian ad lifcm represented them; and the 
decree was regular upon bill, answer, replications and process, and the decree had a dillerent ef- 
fect from the English; it passed title, and our laws did not contemplate such a reservation in favor 
of the infant, and, in fact, was inconsistent with the practice. Core of 1825, Practice in Chan- 
cery; 10 Wheat., 146, 149. 

2. A second cause shown is a bare naked denial of the allegationis of the bill, to-wit, that there 
was believed to be no agreement to sell, no receipt of money on the sale, and no po:session by 
Chouteau under the contract to sell. 

The objection to this is, that this, if sworn to, would have been no cause such as was contem- 
plated by the decree. ‘The court, in its decree, and in a suit contested, and in which the complain- 
ant was put upon his proofs, sets forth that these matters were proved. If, on mere suggestion, 
the suit is to be tried over again when the infant comes of age, and all that has been done passes 
for nothing, then the parol demurs in equiiy, most effectually, whichis forbidden at law. 

But a second objection is, that the mere wnsworn assertion of the infant, as soon es he comes 
of age, is not to outweigh the solemn adjudication of a court of justice. 39 Law Library, 265; 
1 Daniel’s Ch’y Prac., 216. That infant wishing to make new defence must apply early. See 
note 3, that he must swear. ; 

According to the view of infants’ rights as set up by the appellants, all that they have to do is, 
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to say that they want a re-hearing; and then the former trial is a nullity; the decree of the court 
on the evidence is a nullity; and the whole matter is opened afresh to be again tried, after the 
lapse of twenty years or more, when the testimony has perhaps all disappeared. 1 Daniel’s Ch’y 
Prac., 221, showing the cause assigned for making further defence and how the cause was estab- 
lished. Jhbid, 222. . 

3. A third cause is, the statutes of frauds, and that there was no written memorandum of the sale. 

But there is an allegation that the sale was made, the purchase money paid, and possession had 
under the purchase and contract, and this is sufficient. Sugden on Vendors. 

4. Moreover, Strother, the complainant, was an infant, and it was right to require the infant 
defendants, at their peril, to appear in six months respectively after they became of age. One 
infant is as much regarded by the court as another. 

IV. The decree was properly restored, because the mode adopted to impeach it was not the 
proper one. It should have been by bill of review, wherein the parties interested would be made 
co-defendants, such as assignees, &c. 1 Daniel’s Ch. Pr., 205. 

In this particular case, the land in question has become a part of the city, and is laid off and 
owned by sundry individuals under the title through this decree. Common justice would seem 
to require that they should have had some notice and opportunity to be heard. Strother, it seems, 
is now a non-resident, and probably cares nothing about the decree, even were he notified. Nor 
does it appear by suggestion even, that Strother has come of age. Is he, an infant perhaps, to be 
thus proceeded against, ex-parte, because the defendants are infants? 

Here, the decree passed the title at once; in England, it was never so. ‘lhe setting aside the 
decree divests title, therefore, and should not be permitted in asummary and informal way. 


Scort, J., delivered the opinion of the Court. 


This cause was originally instituted and determined under the act reg- 
ulating proceedings in chancery, approved 19th February, 1825. That 
act directed that courts having chancery jurisdiction should proceed ac- 
cording to the rules, usage and practice in courts of equity. By this 
provision, the Legislature contemplated a resort to the rules and prac- 
tice of the English courts of chancery, for, as our system of jurispru- 
dence is borrowed from England, when reference is made to chancery 
practice, it must be presumed that the statute contemplated the system 
that prevailed in that kingdom. The question, then, arises whether, in 
those courts, an infant was entitled to a day after his coming of age to 
show cause against a decree affecting his inheritance rendered against 
him during his minority. An examination of the authorities, ancient and 
modern, leave no doubt that such a right existed, and this right has been 
recognized in many of the American courts. 1 Har. Chan., 425-6-7; 
Price vs. Carver, 14 Eng. Con. Chan. Rep., 157, part second; Mills vs. 
Dennis, 3 J. Chan., 367; Pope vs. LeMaster, 5 Lit., 77; Beeler vs. 
Bullett, 4 Bibb, 11; Wilkinson’ adm’r vs. Oliver’s rep’s, 4 Hen. & Mun., 
450; Wilkinson vs. Wilkinson, 1 Desau. 201. 

The statute of 1825, which, in some instances, gave the county courts 
concurrent jurisdiction with the circuit courts in decreeing the specific 
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performance of contracts for the conveyance of real estate, allowed an 
infant five years after his disability was removed to appear and file his 
petition or bill of review to set aside a decree rendered against him in 


such suits. 


An argument was based upen the fact that, as by our law the parol is 
not allowed to demur in common law proceedings, so an infant is not en- 
titled now to six months after his coming of age to show cause against a 
decree, because the giving him six months for that purpose was in anal- 
ogy to allowing the parol to demur in suits affecting his inheritance.— 
This seems to be the view of the subject taken at first by the English 
court of chancery, in the case of Powys vs. Mansfield, 9 Con. Eng. Ch., 
446, after the rule thit the parol shall demur had been abolished by the 
statutes of 11 Geo., 4, and 4 Will., 4. But in the subsequent case of 
Price vs. Carver, 14 Con. Eng. Chan. Rep., part second, 160, this doc- 
trine is denied, and a number of cases are cited to show that, in chan- 
cery proceedings, a day to show cause against a decree was given to in- 
fants in many cases in which the parol would not demur at law. That 
when the parol demurred in chancery proceedings, nothing was done to 
affect the infant; but that when a day is given, the decree is complete, 
but the infant has a day given to show cause against it, and if he does 
not show good cause within the time allowed, he is bound. If this be so, 
we do not see the force of the argument drawn from the practice in our 
courts which by the decree vests the title in the party entitled to it. 

In the English practice, a-day is given to the infant in this form, viz: 
“And this decree is to be binding on the defendants, unless, on being 
served'with subpoena, they shall, within six months after they shall attain 
the age of twenty-one, show unto this court good cause to the contrary.” 
2 Har. Chan., 442; 14 Con. Eng. Chan., second part, 161, Price vs. Car- 
ver. Now, the difficulty in this case grows out of the omissicn in the 
decree of a requisition on the complainant to serve the infants with pro- 
cess within six months from their attaining the age of twenty-one years 
to show cause against it. How is this decree to be construed? Are we 
to take it literally and compel the infants to take the initiative in setting 
it aside, or to construe the decree as though it had been entered in due 
form, and throw the burden of bringing the infants into court on the 
complainant ? If a decree is formally entered and a complainant omits 
to serve process within the six months on the infant, what is the effect 
of such neglect? Does the decreethereby become null as to him as the 
condition has not been complied with, or is he at liberty after that time 
to come in and show error? There is no warrant in the usage and prac- 
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tice of the courts of chancery in England for giving a literal construc- 
tion to the decree entered in this cause. It must either be regarded as 
regular or as a decree giving no time to the infants. In that event, it is 
not a decree in conformity to the practice of courts of equity, and is 
therefore erroneous. Kelsall vs. Kelsall, 8 Eng. Con. Chan. Rep., 59. 
It is held that when an infant conceives himself aggrieved by a decree, 
he is not under the necessity to stay till he comes of age before he seeks 
redress, but may apply for that purpose as soon as he thinks fit; neither 
is he bound to proceed by way rehearing or bill of review, but may im- 
peach the former decree by an original bill, in which it will be enough 
for him to say the decree was obtained by fraud and collusion, or that no 
day was given to him to show cause against it. Richmond vs. Taylor, 1 
P. Wms., 736; 2 Har. Chan., 427. The evidence on which this decree 
is founded is not preserved, as was required by the statute in force when 
it was pronounced. It is moreover a bill by an infant for a specific per- 
formance of a contract to convey real estate, 4nd it is a general princi- 
ple that an infant cannot sustain a suit for the specific performance of a 
contract, because the remedy is not mutual. Flight vs. Bollard, 3 Con. 
Eng. Chan., 675. Whether the circumstances of this case take it out of 
the operation of the general rule, we will not now determine. 

It has been thought incumbent on us to say this much.relative to this 
cause. In considering it, the difficulties above suggested have been en- 
countered, and they have been thrown out that they may be examined 
by the counsel. We are of opinion that this cause is not before us in a 
shape in which the points made can be decided. The procedure adopted 
by the appellants is not an appropriate one. They come in voluntarily 
by petition to show cause against a decree. The cause shown is a bare 
statement of facts, unsupported by affidavit, and no notice whatever of 
this step is given to those who are interested in opposing it. As the par- 
ties, appellees, were all out of court, proceedings against them without 
notice could not be had without violating the first principles of justice. 
The decree will be, as the proceedings are deemed irregular, that they 
all be dismissed at the costs of the appellants, the other Judges concur- 
ring. 
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A father having for a fraudulent purpose conveyed land to trustees for the benefit of two of 
his children, after his death, his heirs can not inequity set aside such conveyance on the 
ground of fraud. 


APPEAL from St. Louis Circuit Court, in Chancery. 


MoreneaD, for 4pellants. 


ist. The deed of trust to Adams & Co., is void in fact ab initio. First, Because made in fraud 
of creditors. Second, Because the possession did not pass with the conveyance, but vendor re- 
tains possession during life, unopposed by vendees, claiming as his own, paying taxes, and ex- 
pending large sums in building upon the lot, after the date of the deed of trust. 1 Desaus- 
sere, 557. 

2nd. The children representatives, as well as creditors, can impeach the deed. 7 Gill & John. 
132; 1 H. & M. 70; 1 Wash. 164. 

3rd. There is equity in the bill, independent of the deed of trust, and complainant’s entitled 
to alternate decree. First, To settle the whole estate, to pay the debts out of the whole estate, 
and to include in the settlement the amount expended upon the trust lot. Second, To set aside 
judgment in partition, allot dower, and limit the trust deed to lot conveyed by John P. 
Hortiz. 

4th. The validity of the trust deed invalidates the will, because he believed when he made the 
will that the property was his. 

5th. The answer and cross bill of the widow was improperly disregarded. 

6th. The bill is not multifarious, 9 Mo. Rep. 293; 20 Pick. 368; 5 Paige, 137; Halstead’s Di- 
gest, 168, 


Fremon & Reser, for 4ppellees. 


Ist. That the conveyance to Adams, in trust-for Marie and Emily, children of Joseph Navalles, 
was valid against the grantor and his heirs or devisees, even admitting it to be void as to his cred- 
itors. Story’s Eq. vol. 1, p. 364-5, and cases cited; 4 Mo. Rep. 25. 

Cases cited by appellants are not cases where the grantors in the fraudulent conveyances were 
the authors of the fraud, but they are cases which show tbat the grantors were the victims of the 
cheat, and in such cases it is admitted that the conveyance may be set aside, either by the party 
or his heirs. The case of Stewart vs. Iglehart, 7 Gill & J. 137, cited by appellants, shows that 
Marie Stewart was the victim, and not the inventor or participator in the fraud intended, and 
therefore her heirs were properly enough allowed to disregard her deed. 

2nd. As to Adams, there is clearly a misjoinder of parties, for an examination of the deed to 
him will show, that the title to the lot conveyed, did not rest in him a moment, but immediately 
passed to and vested in Marie and Emily, the children of the grantor. 

3rd. The bill is multifarious in joining distinct matters in the suit, in which some of the par- 
ties have no interest. The rule on this subject is one of convenience, and no inflexible rule 
governs the courts, each case being determined, to some extent, on its own merits. 
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Scott, J., delivered the opinion of the Court. 


This is a suit ia chancery by a bill, which states in substance, that in 
1841, J. Navalles, the father of Louisa Ober, the wife of M. Ober, 
(who is a plaintiff,) and also of E. Navalles, a minor, who by her next 
friend is the other plaintiff, died in 1841, leaving two other daughters, 
Marie and Emily, who were respectively married to Louis Howard and 
Louis Gouise, who with the wife of the said J. Navalles, with others, 
are made defendants to the bill. That the father, J. Navalles, before 
his death, and before the birth of the plaintiffs, was sued in an action of 
trespass on the case, and being fearful of a recovery of heavy damages 
against him, was induced to convey to a trustee for the use and benefit 
of his two daughters, the said Marie and Emily, who were then in exist- 
ence, a certain lot of ground in St. Louis. That Navalles died possess- 
ed of other property, on which the two daughters last mentioned, with 
their husbands, had entered, and received the rents and profits, which 
amounted to a considerable sum. That the deed of trust was made for 
a fraudulent purpose. That the suit, whose pendency had induced Na- 
valles to execute the deed of trust, resulted favorably tohim. That from 
that time until his death he continued in the possession of the estate 
conveyed in trust, claimed it as his own, and made valuable improve- 
ments on it. That his two daughters, the cestuz que trusts, though of 
competent age, never interposed any claim to the trust property. That 
Navalles, conceiving the property to be his own, devised the same, and 
all his estate, real and personal, (except a lot and slave, ) after the death’ 
of his wife, to all his children, to be equally divided among them. The 
lot and slave were devised to his daughter, Marie, one of the cestuz que 
trusts. That the deed of trust was wholly fraudulent and void—that it 
was executed with a knowledge on the part of the trustee and cestuz que 
trusts of its fraudulent design. That Navalles made his will under the 
impression that the trust property was his own. That since the death 
of Navalles, a partition has been made by a judgment of the Circuit 
Court, between the two eldest daughters and their mother. That the 
- said complainants, the younger daughters, were not made parties to the 
proceedings, in consequence of which they were irregular and void. 
That Navalles believing the trust property to be his own, made his will 
under a mistake, and the lots conveyed in trust to the two eldest daugh- 
ters, should be considered as an advancement to them. The bill prays 
that the deed of trust and judgment in partition may be set aside. That. 
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the cestui que trusts be made to account for the rents of the trust prop- 
erty, and that such decree may be made respecting the money expended 
in improving the trust property, as may be equitable; and thatif the deed 
of trust cannot be set aside, that the property thereby conveyed may be 
considered as an advancement to the eldest daughters. 

The widow of Navalles, who was made a defendant, answered the bill, 
and filed a cross bill against some of the co-defendants, and made par- 
ties thereto of those who were not parties to the original bill and introdu- 
cing matters foreign to those of the original bill. The other parties de- 
murred to the bill, which demurrer was sustained, and the bill dismissed. 

The billitself admits, that the conveyance was made with a fraudulent 
design, and it is impossible to see on what grounds the attempt to set it 
aside can be sustained, even admitting the cestuz que trusts were par- 
ticipes fraudis. The rule potior est conditio defendentis, applies. No 
man is entitled to the aid of a court of equity, when that aid becomes 
necessary by his own fault. The complainants coming in.as heirs of their 
parents, being mere volunteers, cannot claim any greater advantage 
than their ancestor. 

If the complainants were not made parties to the proceeding in par- 
tition, any interest they may have in the land is not thereby affected. 
As to them the procedure is a nullity, and no bill in equity is necessary 
to set aside. 

This court cannot undertake to correct the will of a testator. Whether 
a case of election may not arise out of the transaction we will not now 
determine, as it is not presented by the bill. Nor is the matter of the 
bill so stated as to give rise to the question whether the lot to the eldest 
daug!:ters can be regarded as an advancement. It is well settled that 
the relief granted in equity, must be according to the case made by the 
bill and not to the prayer; the prayer is disregarded, unless the facts 
stated warrant it. 

As to the cross bill filed by the wife of Navalles, she had a right to do 
So against the complainants and her co-defendants. Buta cross bill 
cannot introduce new and distinct matters not embraced in the original 
suit. As to such matters it would be an original bill. Story’s Equity 
Pleading, sec. 392-401. j 

The other Judges concurring, the decree will be affirmed. 
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WEBSTER vs. HEYLMAN. 


No person can maintain trover for a chose in action but the legal owner. It is not like other 
goods and chattels, the title to which passes by mere delivery, and for which a bailee may 
maintain this action. 


APPEAL from St. Lcuis Court of Common Pleas. 


Statement of the Case. 


This was an action of trover, brought by the appellee, for the use of James Galloway and E. 
F. Drake, at the September term, 1846, of the St. Louis Court ef Common Pleas, for the recov- 
ery of a certain negotiable promissory note, made by Cottell & Davidson, payable to John Suy- 
dam and Joseph Williams, or order, for $140 22, drawing ten per cent. interest after maturity, 
and endorsed by said Suydam and Williams The declaration alledges the note to be of the value 
of $200—that plaintiff lost and defendant found the same, &c., and that defendant refused, on re- 
quest, to deliver the same to plaintiff. 

The defendant plead not guilty. 

The case was tried at the September term, 1847. George Meyrs was the only witness. His 
testimony shows that the note in question was put into the hands of Heylman in May, 1846, by 
Suydam & Williams; that it was dated March 3lst, 1846; was due four mcnths after date, and 
drew ten per cent. interest after maturity; that it, together with a large number of other notes, 
amounting ir. all to upwards of $3000, was ‘put into Heylman’s hands, for him, Heylman, to col- 
lect and receive the money on them for Galloway & Drake, who were creditors of Suydam & 
Williams to about the amount of all the notes; that Heylman, when he received the notes, gave 
to Suydam & Williams a receipt for the same, expressing that he had received them for the benefit of 
Galloway § Drake; that Suydam & Williams had selected Heylman to act as their trustee in receiv- 
ing these notes and collecting the same; or, in other words, that they had maee a parol assign- 
ment of these notes to Heylman, to secure to Messrs. Galloway & Drake the amount they owed 
them. 

Heylman took a portion of these notes, and among them the one sued for, and without any au- 
thority, placed them in Webster’s hands as collateral security for a loan of money. Witness 
was a clerk for Suydam & Williams, and after learning that Webster had the note, called on him 
for it, at the request of Heylman. Webster said he had sent the note up the river for collection, 
and that the money would be received in a few days and he would then pay it over. Witness 
called on him again for the note, when Webster said he should retain the money until some other 
transactions between him and Heylman were settled; that he should place the money to Heyl- 
man’s credit. Witness testified that the money for which Heylman had pledged the note to Web- 
ster, had been repaid by Heylman in full, and that Webster retained the note for other purposes.— 
Witness stated that he demanded the note in July or August, 1846, and before the commencement 
of the suit, and that Heylman had no other interest in it than as trustee. 

The plaintiff then closed his case, and defendant thereupon asked the court to instruct the jury 
‘“‘ that upon the plaintiffs own showing, he had no sufficient property in the note, or interest there- 
in, to enable him to maintain this action;”? whidh the court refused, and defendant excepted. 

The court then, at the instance of the plaintiff, gave the following: 

“If the jury believe from the evidence that the note in question was delivered by plaintiff to 
defendant for a special purpose, after that purpose was answered, defendant had no right to keep 
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it for another purpose; they must therefore find for the plaintiff, if they believe that defendant, 
after demand, refused to re-deliver the same.” And also, “If the jury find for plaintiff, they will 
assess the damages at the value of the note at the time the demand was made for the same, and 
calculate the interest thereon from that time to this.” 

The defendant, Webster, then asked for the following instruction, which was given: 

“If the jury believe from the evidence that the note in question was put into the hands of de- 
fendant. Webster, and a loan obtained thereon, or that the same was hypothecated as collateral 
security fora loan of money, they must find for defendant, unless they believe such money has 
been repaid by Heylman to defendant.” 

No exception was taken to plaintiff ’s instructions. 

The jury fouud for the plaintiff the amount of the note and interest. 

Defendant then moved for a new trial for the following reasons: 

‘“‘ The court erred in refusing to instruct the jury, when plaintiff had closed his case; that there 
was, on plaintiff’s own showing, no sufficient title or property in him to enable him to maintain 
this action,” and “because the verdict was against law” and “against evidence.” 

The motion for a new trial was overruled, and defendant excepted, &c. 


Lesuiz & Lorp, for Appellant. 


The only question we propose to submit to the court is, whether this action was properly brought 
in the name of Heylman; and we argue that it was not, because Heylman had neither a general or 
special property in the note, but stood in the position of a mere agent er servant, and had volun- 
tarily parted with the note. 

General property is where the goods belong absolutely to one. Special property is where a man 
helds the goods by bailment or has any temporary interest therein, either in his own right and for 
his own use, or by authority of law for legal purposes. Starkie Ev., Phil. ed., 1837, p. 832; 1 
Caine’s Rep., 18; 2 Esp. Rep., 465; 7 Term Rep., 391; 12 Johnson, 403; 1 Yeates, 19; 3 Serg. & 
Rawl., 512; 2 N. Hamp., 319; 7 Cowen, 294. 


Fisher & Gray, for -Zppellee. 


1. Trover will lie for a negotiable promissory note or bill of exchange when it is detained con- 
trary to the purpose for which it was delivered. Chitty on Bills, (8'Am. from 8 Eng. ed.) p. 
274; 1 B. & A., 528; 1 Salk. 130; 10 J. R., 172. 

2. Heylman had sufficient interest in the note to maintain trover. He had, at least, a right to 
its possession. He had given his receipt for itto Suydam & Williams, expressing that it was re- 
ceived for the benefit of Galloway & Drake. He was responsible for its safe keeping, and the 
use of due diligence in its collection. He had had it in his possession. He would also, as trus- 
tee, be entitled to the usual commission allowed to trustees for their services. 7 Con. Rep., 328; 
13 Wend., 63; 5 Mass., 303; 2 N. H., 319; 1 Haywood, 26. See also note, p. 102 in 9 Mass. R. 

3. Webster has waived his right to complain of the refusal of the Court of Common Pleas to 
give the instruction first asked by him, by his subsequent abandonment of that point and submit- 
ting the case to the jury on the question of fact whether the money for which the note had been 
pledged had been repaid by Heylman to Webster, as will be seen by his last instruction asked and 
given. The first instruction asked by defendant was in fact, though not in form, a demurrer to 
the evidence. Tidd Pr. 914. Had he formally demurred to the evidence, and his demurrer been 
overruled, there can be no doubt that, by afterwards taking issue upon the facts, he would have 
lost his right to assign for error the overruling of hisdemurrer. But the court should not regard 
the want of form. If it wasa demurrer in fact, it should be so in effect. The record shows suf- 
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ficiently clear what was done in in the court below. The defendant, then to have placed himself 
in a position to complain of the refusal of the court to give his first instruction, should have aban 
doned his defence at that stage of the proceedings. 

4. That the evidence was sufficient to warrant the jury in finding for the plaintiff. 10 Mo. R., 
660, 676; 9 ib. 48; 8 ib. 59; 7 Mo. R., 220. 


Scort, J., delivered the opinion of the Court. 


The only question in this case is as to the right of Heylman to main- 
tain this action. The actionof trover must be brought by the party in 
whom the legal right of property exists. This may be a general or spe» 
cial property. The question is not whether the bailee had such a special 
property in thenote as would enable him to sustain an action for its con- 
version, but whether the action can be maintained in the name of any 
other person except his, in whose name a suit on the instrument itself must 
have been brought. The case of Day vs. Whitney, 1 Pick., 502, is in 
point to show that the delivery of the note to Heylman, if it gave him any 
thing, gave only an equitable interest in it. In that case it was held 
that the assignee may maintain the action in the name of the assignor, 
the legal bill being in him, as by the laws of Massachusetts the assign- 
ment of a note not negotiable does not enable the assigned to maintain 
an action in hisown name. The same principle is deducible from 2nd 
Greenleaf, sec. 639, and the cases there cited. The case of Tilden vs. 
Brown, 14 Ver., 164, is determined on the authority. Kingman vs. Pierce, 
17 Mass. Rep. But it is clear from the report of that case, the point 
was not involved, nor was it intended that it should be raised, and it is 
only inferred that the point was decided because it does not appear 
from the statement of facts that the plaintiff was the legal owner of the 
instrument on which the suit was brought. We all know that reporters 
are loose in the statement of those facts on which ne question is raised.— 
It does not appear from the case but that the plaintiff was the legal owner 
of the note. Besides, the case first above cited coming on in the same 
court sometime afterwards, no reference is made to that of Kingman vs. 
Pierce, and the point expressly ruled in that case is contrary to the refer- 
ence deduced from the case last mentioned. No case has been found in 
which a suit has been brought in the name of a mere bailee of a chose 
in action for a special purpose where the beneficial ownership was in a 
third person. The doctrine with regard to the bailees of goods and 
chattels doesnot apply. There is obviously a distinction between goods, 
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the title of which passes by mere delivery, and those choses in action, 
the legal right to which can only be conveyed by endorsement. 

There is no pretence for saying that by the subsequent instructions 
asked by the defendant, he waived the point raised by the first instruc- 
tion. That instruction, it is conceived was only designed to raise the 
question determined in this case, and did not preclude the party from 
making other points necessary for his defence without abandoning it. 

The other Judges concurring, the judgment will be reversed. 


COX vs. THE CITY OF ST. LOUIS. 


1. Judgment cannot be rendered for greater damages than are claimed. 


2. Courts will not take judicial notice of the ordinances of a corporation. 


APPEAL from St. Louis Criminal Court. 


Statement of the Case. 


This was an action of debt commenced by the City of St. Louis on the 23d day of July, 1847, 
in the Recorder’s Court of the City of St. Louis, to recover the sum of five dollars for violating an 
o:dinance prohibiting the use of water from the water-works without a license. 

The summons issued on the 23d of July, and was made returnable forthwith. It was returned 
on the 26th, with this entry, ‘Executed the within by leaving a true copy of the within at the 
residence of Isaac Cox in the City of St Louis, this 24th day of July, 1847. C. H. Jennines, 
City Marshal.?* 

On the day the summons was returned, to-wit, the 26th July, a judgment by default was ren- 
dered by the Recorder against defendant for five dollars. 

On the 27th July, 1847, the next day, defendant made a motion in writing before the Recorder 
to set aside the judgment by default, which motion the Recorder overruled, and the defendant 
appealed to the Criminal Court. 

At the next term of the Criminal Court, defendant filed his motion to dismiss the proceedings. 
This motion was sustained and the cause dismissed. 

Afterwards, during the same term, the city by her attorney, filed a motion to set aside the order 
of dismissal and reinstate the cause, which motion the court also sustained, and the cause was 
continued to the next November term, when the defendant filed another motion to dismiss the pro- 
ceedings had before the Recorder. [This motion was filed by leave of the court, at the November 
term, to enable the defendant to except to the decision of the court.] This motion was overruled, 
and defendant at the time excepted. , 

The defendant then withdrew from the cause and a jury was empannelled, who found a verdict 
against defendant ro $30, and a judgment was rendered accordingly. 
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Afterwards, on the 29th November, defendant filed a motion to quash, set aside and annul the 
judgment of the Criminal Court, and to set aside all the proceedings had in the cause, before the 
Recorder and the Criminal) Court, because— 

1. There was no legal service or return of the summons before the Recorder. 

2. The defendant was never brought into the court below, and the Recorder had no jurisdiction 
of his person, or of the cause. 

3. The Criminal Court had not jurisdiction of the defendant or of the cause for purposes of 
trial. 

4. The rendition of said judgment was void and against law, and all the proceedings in the 
cause were null and void. 

5, For other defects in the proceedings and judgment. 

Defendant also at same time moved the Court to set aside the verdict and judgment of the 
Criminal Court because the verdict of the jury and the judgment thereon were against law, and 
because of the errors and irregularities of the verdict and judgment thereon; which motions were 
overruled and defendantexcepted. 

Afterwards, on the 14th December, 1847, an appeal was granted to the defendant to the Supreme 
Court, with an order that all proceedings be stayed. 


Scott, J., delivered the opinion of the Court. 


Most of the questions presented for the determination of this Court 
arise upon the construction of the ordinances of the City of St. Louis. 
These ordinances are not preserved in the bill of exceptions and conse- 
quently cannot be noticed. Courts do not take judicial notice of the 
ordinances of a corporation. The charter of the city prescribes that the 
ordinances when printed and published by authority of the corporate 
powers, shall be received in evidence in all courts and places without 
further proof. This provision does not release a party wh6 relies on an 
ordinance from the necessity of introducing it to the knowledge of the 
court. 

The appellant was only sued for five dollars, and there was a verdict 
and judgment against him for thirty. It has been repeatedly held by 
this Court, that a judgment for greater damages than are claimed in the 
declaration is erroneous. Hasten vs. Hope, 3 Mo. R., 39 (64;) Carr & 
Co. vs. Edwards, 1 Mo. R., 96, 137. 

The judgment must be reversed, the other Judges concurring. 
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JONES vs. STANTON. 


. The collection of the purcliase money of a tract of land will be restrained if it appear tha; 
there is a defect in the title, until the purchaser is indemnified against loss, it appearing 
that the solvency of the vendor is doubtful. 


2. One of two tenants in common cannot by purchase of an outstanding title, or of an incum~. 


brance, acquire title to the whole against his co-tenant—such purchase will operate to the 
benefit of both—and he is entitled to claim contribution of his co-tenant. 


APPEAL from St. Louis Court of Common Pleas, in Chancery. 


A. Hamitton, for 4ppellant. 


Ist. The agreement set up in the bill varies essentially from that given in evidence. The 
words “grant, bargain and sell,”? under the statute of Illinois, do not amount to a general cove- 
nant of seizen of an indefeasible estate of inheritance in fee simple, absolute, but only a covenant 
against the personal acts of the grantor, and for quiet enjoyment. See decisions pander a similar 
statute, 2 Binney 95; 2 Alabama, new series, 535; 1 Smedes & Marshall, 618. 

The rule in chancery is the same as at law in relation to a variance between the pleadings and 
proofs. 5 Wend. 652; McNair et al, vs. Biddle, et al, 8 Mo. Rep. 267. 

And where the plaintiff fail to make out the agreement charged, he cannot resort to that con- 
fessed in the answer. 2 Vesey sr. 299; 5 Vesey jr. 452; 5 Wend. 650. 

2nd. But upon the supposition that the express covenant of warranty forms a part of the plain- 
tiff’s case, he is entitled to no relief, as there has been no breach of covenant—he is still in the 
undisturbed possession of the property, nor is suit even threatened or apprehended. Admr. of 
Barton vs. Rector, et al, 7 Mo. Rep. 528, and cases cited; 5 Howard, 470, and cases cited; 1 
Smedes & Marshall, 618. Is he then entitled to any relief over and beyond his covenants? 

3rd. Itis true that cases may exist in which a purchaser by executed contract, may be allowed 
an injunction, without showing any fraud or eviction, such as the wnexpected insolvency or removal 
of the vender, under peculiar circumstances. Here the injunction will be continued until the 
purchaser can have the question of doubtful title settled. But the danger must be really appre- 
hended, and must have been unforseen and unexpected, at the time of the conveyance. 2 Dana 
278; 6 Monroe 225; 7 Ib. 198-202 

4th. The proofs, so far from establishing the charge of the defendant’s insolvency, show that 
he is abundantly able to meet the amount enjoined, which is about $400. The court does not, in 
its decree, pretend to find him insolvent; but only says that matter is doubtful. 6 Mo. Rep. 360; 
1 Smedes & Marshall, 618. 

5th. The title was not passed upon in such a manner as can commend itself to this court. The 
defendant claimed that his title was perfect. It was for the plaintiff to show it clearly bad. 5 
Munford 295. If danger be apprehended, the vendee must bring the parties in to assert or re- 
linquish their rights. 1 Dana 308-328. 

6th. The finding of the court upon the subject of the comparative value, was without evi- 
dence. The answer denied the plaintiff’s allegation, and put the plaintiff to proof. The allega- 
tion in the answer, that, the land was chiefly valuable for its excellent timber, but that the plain- 
tiff had cut and destroyed it, was responsive to the bill. The true test is, whether the question 
answered would be proper in a trial at law, whether it would be relevai t t>‘{the issue, such as 
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the witness would be bound to answer, and the answer be competent testimony. 1 Hoffman’s C. 
R. 185; 11 Wend. 343. It was incumbent upon the plaintiff to prove on the hearing, all such 
facts as were not expressly admitted in the answer. 2 Tuck. Com. 483; 3 Paige 545, and cases 
cited. . 


Tovp, fur Appellee. 


Ist. Jones in his answer does not deny, and therefore admits, that his covenants to Stanton are 
such as are set forth in the bill. 

2nd. If, however, under the pleadings, the question can be raised on behalf of Jones, whether 
he made to Stanton such a covenant of seizen as set forth in the bill, and the place of argument 
thereof be changed from the pleadings to the evidence produced on the hearing, still it is insisted 
that the deed of Jones to Stanton, contains the covenant of seizen of an indefeasible estate in fee- 
simple. For it contains the words “grant, bargain and sell,’ and was executed in the State of 
Illinois, where the land i=, and by the statute of said State given in evidence, said words ina 
deed of conveyance of real estate in that State, are declared to be, to the grantee, among other 
covenants, a covenant of seizen, &c. 

Such is the plain meaning of the express language of said statute. And in construing statutes, 
their express words cannot be nullified, if sensible. . 

Such also is the meaning, as always understood by the people generally, and by lawyers. Up- 
on such a meaning, conveyancing in said State, and in this State, (under a like statute,) has been 
founded and practised, to the general abandonment of deeds with full covenants, for so long a 
time, that the most of the present owners of real estate, must own by such a deed as this, so that 
the establishment of a contrary doctrine would unsettle, and essentially weaken, almost all the 
real estate securities in the land. 

Jones had no doubt of his having made such a covenant, nor his Illinois solicitor who drew his 
answer—nor drew it in question by a plea—but undertakes to show that the covenant is not 
broken—he confesses it and tries to avoid it. Such also was the prevailing opinion in Pennsyl- 
vania under a like statute, as may be seen by reference to the opinion of the Supreme Court of 
State, in the case of Bender vs. Fromberger, 4 Dallas, 436. 

3rd. If however, the words “grant,” &c., be construed to bind the grantor only as agzinst his 
own acts, still since Jones sold representing that he had a perfect title, admitted in his answer, 
ana in his answer insists upon it, and shows how he got it, and by that very showing, shows that 
his title is bad by his own fraudulent acts, he should now be estopped from saying that he had 
not a perfect title, and then he should be bound by his own showing of that title, which showing 
proves it bad by his own fraud and act. 

4th. Jones did not acquire the title of his co-tenants by the purchase at the tax sale. The at- 
tempt was dishonest—violative of the obligations between co-tenants, and a fraud in fact, and 
enures to the benefit of his co-tenants. 5th John’s Ch’y. Rep. p. 388 & 407-408; 4 Litt. 187; 2 
vol. Pirtle’s Dig. p. 8,n. 23. 3 Greenleaf’s Rep. 207, decides, that when a tenant in common 
gets a title to the land (held in common,) derived from a sale thereof for taxes, by the sheriff, 
such title enures to the benefit of his co-tenant, so that he can maintain a writ of entry against 
his co-tenant, claiming to hold the entire land under such a title, for his part thereof—the tax is 
the debt of both, and he who pays has his action for contribution. 

The lands of partners are held by them as tenantsincommon. 15J.R. p. 159; 11 Mas. 470. 
Now in 4 Lit. Rep. 187, it is decided, that if partnership land is sold under an execution against 
the partners, and one of them purchase it, it does not extinguish the title of the other. Then in 
the language of the court in said case, ‘‘mutatis, mutandis,” we would say, “how Jones under a 
tax sale against himself and his co-tenants, could become the purchaser of a title in himself, so 
as to extinguish the title of his co-tenant, is what we do not understand. His purchase then is 
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no more than a bare payment, the singular and solemn formality of the tax sale notwithstand- 
ing.” 

5th. The decree is right, for either insolvency or non-residence of the grantor justifies the in- 
terference of a court of equity to prevent his collecting the price agreed, when it appears that his 
title is bad, if he has covenanted that it is good. 8 Mo. Rep. 622. The evidence shows that 
Jones is probably insolvent—certainly a non-resident—so the court below found. 

Jones, who best knows, dont venture to answer that he is solvent, but refers to a reputation 
about his means to satisfy Stanton for any liability, at the same time denying all liability. This 
makes this reputation say, that Jones has got enough to satisfy nothing. His witnesses, espe- 
cially his lawyer, do not prove his solvency in a way to entitle them to any credit, for they swear 
to what, from the nature of the thing, they cannot positively know. On the other hand, Stanton’s 
witnesses, interested to know, becanse creditors, very plainly prove the insolvency. 

6th. Jones practised a fraud in fact upon Stanton. For aperson, who in selling, represents his 
title perfect, which is imperfect by reason of his own deliberate fraud, most clearly perpetrates 
a fraud upon his vendee. Is not a thief, who in selling his stolen goods, represents his title per- 
fect, guilty of deceit and fraud against his vendee? 

7th. An action may be brought when the title to only a part fails. 5J.R.49. And the co- 
venant of seizen is broken when a tenant in common covenants sole seizen. 7 J. R. 376. 


Scorr, J., delivered the opinion of the Court. 


In September 1841, Stanton filed in the St. Louis Circuit Court 
against Jones, his bill for an injunction against a judgment at law forthe 
sum of $408 65, debt and damages, which was recovered by Jones vs. 
Stanton. By a change of venue the suit was afterwards taken to the 
Court of Common Pleas. The bill alledged that the consideration of the 
note was a quarter section of land in Illinois, sold by Jones to Stanton 
for the sum of $1000. That the amount recovered was the balance of 
principal and interest due on the said note. It is alledged that Jones is 
a non-resident of the State, and that his pecuniary circumstances are 
such as to make it extremely doubtful whether judgments against him 
would be available. The conveyance from Jones to Stanton contained 
the words “grant, bargain and sell,” and a covenant of warranty against 
the claims of all persons whatsoever. By a statute of Illinois, the words 
“grant,” “bargain” and “sell,”’ in a conveyance of any estate of inher- 
itance, are adjudged to be an express covenant to the grantee, that the 
grantor was seized of an indefeasible estate in fee simple, freed from all 
incumbrances done or suffered by the grantor, as also for the quiet en- 
joyment of the grantee against the grantor, his heirs, &c., unless limited 
by express words contained in such deed. The tract of land conveyed 
by Jones to Stanton, was granted by John Rice Jones to his two sons, G. 
W. Jones, the complainant, and W. P. Jones, as tenantsincommon. W. 
P. Jones has since died, leaving brothers and sisters: Jones represented 
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Jones vs. Stanton. 
that he had a good title to the land sold to Stanton. The bill prays for 
an injunction and general relief. 

Most of the facts stated in the bill are admitted by Jones. As to his 
alledged inability to meet his engagements, he says he will be able to 
pay all damages that may be recovered from him for any breach of any 
covenant he may have made with Stanton. Including himself, his bro- 
ther left six brothers and sisters, or descendants fromthem. That Stan- 
ton has entered upon the land and keeps possession, and has used a great 
deal of timber which was valuable, and maintains that he has a good ti- 
tle to the whole tract of land, having purchased his brother’s half of it 
at an Auditor’s sale, where it was sold for the payment of taxes due 
on it. 

A replication having been filed to the answer, the parties went to trial. 
The deed from John Rice Jones, the father, to G. W. & W. P. Jones, 
was read in evidence, as was also the Auditor’s deed. The evidence 
with regard to the ability of Jones to pay his debts was conflicting. Some 
believed him to be solvent, and others insolvent. A crediter, who had a 
claim against Jones, could get no other satisfaction than some lands in 
Illinois, the title to which afterwards failed. 

An injunction was granted, restraining the collection of the judgment 
until a good title should be conveyed to Stanton. From this decree 
Jones appealed. 

The injunction in this case having been’ granted prior to the taking 
effect of the late act relative to injunctions restraining the collection ‘of 
the purchase money for real estate, the title to which has ~failed, it has 
been submitted without reference to that act, and as though it was clear 
of its provisions. There is no doubt of the general principle that a pur- 
chaser of land who has taken a conveyance, will not be relieved against 
the payment of the purchase money on the mere ground of a defect of 
title, there being no allegation of fraud in the sale, nor any eviction. 
Under such circumstances, the party is driven to his remedy at law on 
the covenants in his deed. Ina case free from fraud, and where there 
is no covenant, the purchaser will be without remedy in the event of a 
failure of his title. This doctrine is fully sustained by the case of Ab- 
bott vs. Allen, 2J. C. Rep. 519. In the cause just referred to, Chan- 
cellor Kent declines expressing an opinion, whether or not an injunction 
should be granted restraining the collection of the purchase money, 
where there was an existing incumbrance which appeared to admit of 
no dispute.. Such a case, he says, may form an exception to the general 
rule, and the cases seem to look to that point. In the construction of 
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our statute of conveyances, a general warranty is not restrained by the 
covenants contained in the words “grant,” “‘bargain” and “sell,”’ as has 
been held by this court in the case of Alexander vs. Schriber, 10 Mo. 
Rep. It not appearing that the statute of Illinois has received a differ- 
ent construction by her courts, we must construe it as ours has been. 
Then there is a covenant of warranty, with an admitted defective title. 
There is no difference in principle between this case and that of an in- 
cumbrance whose existence is not denied. Itis assumed that a defect in 
Jones’ title exists, because he admits that to five-twelfths of the land 
conveyed, his only title is a purchase from the Auditor for the taxes due 
on the whole tract. Jones being a co-tenant with his brother’s heirs, 
was as much bound to pay the taxes as they were. Each of the owners 
were severally liable for them. If a tract of land is mortgaged fora 
joint debt by two, will the discharge of the incumbrance by one of them 
vest the legal title in him to the whole? He who pays the debt is not 
without recourse against his co-debtor; but by doing that which he was 
bound to do, he cannot, under the pretence that another was liable to do 
the same thing, deprive him of his rights. In the case of Williams vs. 
Gray, 3 Greenleaf, 207, two non-residents held in common an unsettled 
tract of land, which without their knowledge, was sold for the non-pay- 
ment of the State taxes; and they afterwards made partition by mutual 
deeds of release and quit-claim, in common form; after which one of 
them, within the time of redemption, paid the tax tothe purchaser at the 
sheriff’s sale, from whom he took a deed of release and quit-claim to 
himself alone, for the whole tract; it was held that this payment and deed 
enured to the benefit of them both; that the party paying had his reme- 
dy by action against the other for contribution; and that he who had not 
paid might still maintain a writ of entry against the other, for his part 
of the land. So in the case of Van Horne vs. D. Fonda, 5 J. C. Rep. 
388, that where two devizees are in possession of Jand, under an imper- 
fect title, devised to them by their common ancestor, one of them can- 
not buy up an outstanding or adverse title, to disseize or expel his co- 
tenant, but such purchase will enure to their common benefit, subject to 
an equal contribution to the expense. 

Upon the whole, taking into consideration the admitted defect in the 
title of Jones, and the great doubt existing in relation to his ability to 
pay his debts, we think we are warranted in requiring a stay of the col- 
lection of the debt, until Jones gives a bond with security, indemnifying 
Stanton against any loss he may sustain in consequence of the defect in 
his title to the land conveyed to him. 2 Tuck. Com. 475. Decree ac- 
cordingly, the other Judges concurring. _ 
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STOUT vs. C. & T. LEWIS. 


Where a party has a meritorious defence, and a judgment by default has been rendered against 
him, it appearing that he had employed an attorney to make his defence, that his attorney 
had been in attendance in court until the trial of another cause had commenced, and then 
only left to attend to his sick family, and while so absent for a short time the suit which 
had been on trial was terminated by a compromise, and thus the judgment by default was 
had, it should be set aside. 


APPEAL from the St. Louis Court of Common Pleas. 


Crockett & Brices, for Appellant. 


1. The plaintiffs were not entitled to recover without proof of their partnership. 

2. The plea of the general issue denied the partnership of Anson and the defendant, and it was 
therefore incumbent on the plaintiff to prove it. 

3. The defendant’s name not in any manner appearing on the bill, he could not be held as an 
acceptor without proof either that he cid in point of fact accept it by the name of George Anson 
& Co., or that he was at the date of the acceptance a member of said firm—all of which was de- 
nied by the plea. 

4. The affidavits disclose due diligence on the part of defendant and his counsel, and such a 
surprise as should have been relieved against by a new trial in a cause having a meritorious de- 
fence. 


SureEvE, on the same side. 


1. In a suit by persons as partners, plaintiffs, a partnership in fact must be proven. Campbell 
& Meison vs. Hood, 6 Mo. R., 211; Lockridge & Pilcher vs. Wilson, 7 Mo. R., 560; Dempsey 
vs. Harrison & Glasgow, 4 Mo. R., 267. 

2. In a suit by strangers against partners, it is necessary to fix a liability, if not to prove an ac- 
tual partnership; and the statute which admits in evidence (R. S., p. 819-20) any instrument of 
writing charged to have been executed by the other party, only dispenses with proof of the hand- 
writing, where there is no plea of non est factum. It is a mere change of the common law rule 
which required proof of the hand-writing, and does not dispense with proof of partnership, or 
at least liability. 

3. There was no evidence introduced to show that defendant, Stout, composed the company 
who is charged to have accepted this bill, nor was there any evidence to establish a partnership 
between C. & T. Lewis, who yet suedas partners. Neither was any evidence intrcduced to show 
2 partnership, or a partnership liability on the part of defendant, and yet he is sued as partner of 
Geo. Anson & Co. , 

4. The affidavits show good cause for a new trial. The Supreme Court have repeatedly en- 
forced a new trial for cause, when they bave thought the court below erred in not granting the 
same. 


Scort, J., delivered the opinion of the Court. 


This was an action of assumpsit on a bill of exchange, brought by the 





MARCH TERM, 1848. 439 


LPP PPP LALA LP PP BALD PBL PPP PSL PAA AAA PDL P LAF PADD DA LPF LPP PP PAD A PAPA D PLL IL ILD IOIIIE II 
Stout vs. C. & T. Lewis. 


PBOLLOIOIOLIIOIEIOOOIMIeeeeeeeeeeea eeu PLL LD LD LDL LD LPP. WP PLPLP LD ALD PPL PPL DP PL LLLP LLDPE 


appellees against the appellant, on which they recovered a judgment on 
a trial which took place in his absence and that of his counsel. 

After verdict, a motion was made to set it aside on the affidavits of the 
appellant and his counsel, which substantially stated that the appellant, 
with his counsel, was in attendance at the opening of the court until an- 
other cause was taken up for trial, which was unexpectedly terminated 
by a compromise; that the appellant had been advised by counsel that 
he had a good and meritorious defence to the action. That his counsel 
left the court house when the other trial was progressing, to see his sick 
family, and was assured that the trial of the cause would proceed, and 
whilst the counsel of the defendant was addressing the jury in anticipa- 
tion of the defence. That afterwards, the trial was suddenly arrested 
by a compromise in the midst of it. 

, This Court has repeatedly held parties to suits to the negligence of 
their counsel or attorneys. If parties were not responsible for agents vol- 
untarily chosen by themselves, it would scarcely be possible to get along 
with the business of courts. A door would be opened to collusion be- 
tween a party and his attorney, which would place the opposite party 
entirely at their discretion. When the courts act affirmatively and grant 
relief against the act, omission or neglect, this Court will not interfere. 
Such relief operates merely as a delay at most, and that delay may as 
well be borne in the court below as in coming to this court for redress. 
The case is different when the court below refuses to interfere. There 
the party is remediless, and cases may arise where this court will inter- 
pose. This is. never done, however, without great reluctance, as it is 
obvious that, in matters of this kind, the court possessing original juris- 
diction enjoys advantages for determining them far superior to those en- 
joyed by this court. Any one the least conversant with the administra- 
tion of justice in courts of original jurisdiction, must be aware of this. 
These motions are addressed to the sound discretion of those courts, to 
be liberally exercised in furtherance of justice. A wise Judge has said, 
that it is not alone sufficient that justice be administered, but it must be 
administered in a manner satisfactory to suitors. An indiscriminate in- 
terference by this court with matters of pure discretion in the courts be- 
low, would, in the end, be productive of more injustice than a refusal to 
interfere in any case. In the review, justice might sometimes be done, 
but in the most of them it would be little more than a groping in the 
dark, in which the court could not satisfy itself whether it was doing 
rightor wrong. These considerations have induced us to let some seem- 
ingly hard cases pass undisturbed, not that we approved them, if they 
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were below as they appeared to us in paper, but because there might 
have been circumstances influencing their determination which cannot 
be spread upon the record. Some time since, a case was here in which 
a judgment for a large sum was rendered against a party by reason of the 
neglect of his counsel to make his defence, and afterwards, on a motion 
for a new trial, a receipt was produced by which it appeared that nearly 
the whole amount had been paid, and yet the motion was refused. Now, 
surely, the neglect of the counsel of the party against whom the judg- 
ment was rendered, should not have induced the court to let the opposite 
party perpetrate a gross fraud. The facts in this case show sufficient 
diligence, and the cause will be reversed and remanded, Judge Narron 
concurring. 


BLAIR & GANTT vs. RANKIN. 


1. The assignor of a lease is not liable to the assignee for a breach of the covenants in the 
lease by the original lessor. 


2. ‘Lhe words “grant” or “demise,” used in the assignment of a lease, do not create an implied 
covenant against the assignor. 


3. Where, by the terms of a lease, it is covenanted that the land is subject to a payment of a 
certain sum per annum, and no more, it is no breach that there was, at the time, a right of 
dower in the land which afterwards becomes an incumbrance to the extent of the annual 
value of such dower. 


ERROR to St. Louis Circuit Court. 


Gantt, for Plaintiffs in error, insists: 


ist. That the word “grant” implies a warranty in a deed conveying a chattel interest in lands. 
Spencer’s case, 5 Coke R. 17 a., 18 a.; Clark vs. Swanson, 1 Ves. 100; Iggulden vs. May, 9 Ves. 
330; Style vs. Hearing, Cro. Jac. 73; Person vs. Jones, 2 Roll. 399; same case, Palm. 388; Fros: 
et al. vs. Raymond, 2 Caines’ Rep. 188; Graunis vs. Clark, 8 Cow. 36; Co. Lit. 384, a.; Butler’s 
note, 332; 2 Ld. Raymond 1419; Coleman vs. Sherman, Carth. 98; 1 Mod. 113; 4 Coke 80, b.; 
Cro. Eliz. 675; 2 Sugden on Powers, 105, (top paging.) 

2nd. The word “grant” is a word of conveyance, whether the subject be an original grant or 
an assignment of a chattel interest in land, will produce the same effect of raising a covenant by 
construction of law; Platte on Covenants p. 48, (side paging,) and cases there cited; Person vs. 
Jones, 2 Roll. 399; Same case, Palmer, 388; Proctor vs. Johnson, Yelv. 175, in notis; 2 Sugden 
on Vendors, 105, (top paging;) Buller’s nisi prius, 157; Bacon’s Ab. p. 65, tit. Covenant, (B,) 
and marginal note. ° 
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3rd. That the words of conveyance, “to have, to hold, &c., unto the said Blair & Gantt, and 
their assigns forever, subject, however, to the payment of the sum of twenty-two dollars per an- 
num, and no more, payable quarterly as ground rent to the said Board, &c.,” are an express cov- 
enant on the part of Rankin that the land assigned was subject to no other incumbrance than that 
in favor of the schools. See Platte on Covenants, p. 33, (side paging;) 1 Leon. Bishop vs. Red- 
man, 277; Yelverton, 175, Proctor vs. Johnson. 


GamsLe & Bates, for Defendant in error. 


The declaration is ill, and the demurrer to it was rightly sustained—because: 

Ist. The instrument sued on, being an assignment of a lease for years, and containing no ex- 
press covenant, the words “grant, bargain and sell,” do not make any covenant under our Stat- 
ute, (R. C. 1825,) for that is confined to estates of inheritance only. 

2nd. The words, grant, bargain, sell, in this assignment of a lease for years, do not make a 
covenant from the assignor to the assignee, either by force of the statute, or at common law. 

In Waldo vs. Hall, 14 Mass. Rep. 486, it is held, that although the word grant used in a lease 
for years, has been construed into a covenant as between lessor and lissee, yet it has never been so 
understood as between assignor and assignee of the lease. 

And for the same purpose, we cite Shepherd’s Touchstone, 160-165. And ‘also to show that 
such covenant applies only to the lessor himself, and such as claim under him, and not to acts 
done or suffered by prior owners. 

Most of the learning on this subject may be found in Frost et al. vs. Raymond, 2 Caines?’ (N. 
Y.) T. R. 188; and we think it directly to this point. The opinions of Kent & Livingston collate 
the authorities, and reason the matter at large. Browning vs. Wright, 2 Boss. & Pull. 20; not 
the principle only, but also the reasoning of the three judges. 

3rd. The words in the habendum clause of the deed of assignment, ascertaining and limiting 
the amount of ground-rent to be paid annually to the original lessor—the Board of Public Schools 
—do not make any covenant at all; and certainly do not make a covenant against incumbrances, 
as charged in the declaration. 8 Mo. Rep. 667; Ferguson vs. Dent. 

The ground rent reserved, is not an incumbrance on the lease hold estate. It is the considera- 
tion of it—part of its very nature and essence, and in the contemplation of all parties, from the 
beginning. And the clause in question refers to the rent, and to nothing else—‘no more” rent. 

4th. The declaration is bad, for varying from the deed sued on. 


Scort, J., delivered the opinion of the Court. 


Rankin, having become the purchaser of a lot of ground in St. Louis, 
leased by the Board of President and Directors of Public Schools to Jas. 
P. Spencer for fifty years, by deed, assigned a portion of said lot to 
Blair & Gantt, by these words: ‘Do grant, bargain, sell, transfer, assign 
and convey unto the said Blair & Gantt, their heirs and assigns, the unex- 
pired term of a lease for fifty years, &c.”? There was also a recital in 
the lease that the lot assigned was subject to the payment by the said 
Blair & Gantt of the sum of $22 per annum, and no more, payable quar- 
terly, as ground rent to the said Board of President and Directors.— 
Rankin purchased the lot ‘of the administrator of Spencer, and Spen- 
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cer’s wife, being entitled to dower in it, brought suit to recover the 
same, and the lot not being susceptible of division by the judgment of 
the court, a yearly sum was allowed the widow in lieu of dower together 
with damages for the detention of the same and costs. A count in a 
declaration in covenant on the words of the assignment setting forth 
the above facts as a breach, and a count assigning as a breach that the 
premises were subject to the payment of a greater sum than $22 pet 
annum, were demurred to, and the demurrer sustained. 

The principal question in the case is, whether Rankin, having merely 
assigned the lease, is liable on any implied covenant therein. It is admit- 
ted, that the words of the assignment create only an impled covenant, 
if any at all. Nor can it be denied, but that the assignor would have 
been liable on an express covenant. An action of covenant lies against a 
lessee upon an express covenant after assignment and acceptance of the 
assignee, yet it seems that such action does not lie against the lessee 
upon a covenant in law (such as the words yielding and paying, demise, 
grant, which are covenants in law both by the lessor and lessee) after 
assignment and acceptance of the assignee. 1 Saun., 241,b. In Spen- 
cer’s case, 5 Coke, 17, a, it is said, if a man makes a lease for years, 
the words concesst or demisz implies a covenant. In Shepherd’s 
Touchstone, 266, in defining a lease it is said, a lease doth properly sig- 
nify a demise or letting of lands unto another for a lesser time than he 
that doth let it, hath in it. For when a lessee doth grant over all his 
estate or term unto another, this assurance is more properly called an 
assignment than a lease. To the same effect and more pointed is the 
language in Coke, 2nd vol., 66. 

Although the word grant or demise, will in a /ease create an implied 
covenant, against the lessor, yet it is no where said that the same words 
will in an assignment create an implied covenant against the assignor.— 
The object and intent of the parties in making an assignment is to put 
the assignee in the place of the lessee, and when that is done, the assignee 
ceases to have any further concern with the contract unless he has bound 
himself by express covenants. This is the view of the question that 
was taken by the court in the case of Waldo vs. Hall, 14 Mass., 486, 
and the court says, “we can find no case of an action by an assignee 
against an assignor, upon a covenant in /aw for an eviction in consequence 
of an act done by the original lessor.” It must be admitted that the dicta 
of Sugden, Buller, and some of the more ancient authors, create some 
doubt in relation to this matter. But they refer to no case in support of 
their doctrine. 
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Under these circumstances, we do not feel at liberty to disturb the 
judgment of the court below. There being doubt, and the law for the 
defendant being supported by as great, if not greater weight of reason 
than that urged for the plaintiff, there is no principle on which this court 
can interfere. Where the law is doubtful as to which of two parties 
equally innocent, shall sustain a loss, every principle of justice restrains 
a court from taking it from the one on whom it has fallen, and placing it 
on the other. There is no hardship in the view we have taken of this 
matter. It is in the power of the assignee to secure himself by express 
covenants. If this question was now to be determined for the first 
time, if we were at liberty to make the law, we would not alter it as 
declared in the case cited from Massachusetts. 

Admitting the recital in the covenant that the lot was subject to the 
payment of $22 per annum and no more, was a covenant, the existence 
of the incumbrance did not constitute a breach of it. The covenant is, 
that the lot is not subject but to the payment of a particular sum, and 
no more. Now, the dower to which the widow was entitled was not 
money at the time of the execution of the assignment. It was an inter- 
est in the lot itself, and the circumstance, that that interest was afterwards 
commuted for money, cannot have the effect of changing the covenant 
so as to make that a breach of it, which was not so at the time of its 
execution. It is clear that the object of the recital was only to specify 
the amount of the ground rent due to the Board of President and Direc- 
tors of the Public Schools. 

The judgment will be affirmed, the other Judges concurring. 
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McDERMOTT vs. DOYLE. 


1. In an action on a bond given in an action of detinue by the plaintiff in the latter action, it is 
no defence to the suit that the affidavit in the action of detinue varied in its description of 
the property from the description in the declaration. 


2. The objection should have been made to the affidavit, in the original suit, and not having 
been made, will not be available in a suit on the bond. 


3. The suit upon the bond for a failure to deliver the property, is a mere continuation of the 
original suit, and must be brought in the same court in which the original suit is brought. 
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4. It appearing from the record that in a cause in which the plaintiff had taken a non-suit, 
pleas filed by defendant had not been replied to, although the Circuit Court may have erred 
in causing the plaintiff to take his non-suit, the judgment will yet be affirmed. 


ERROR to St. Louis Court of Common Pleas. 


Goopve, for Plaintiff in error. 


The only question which is or can be raised upon the record in this cause, is, whether the bond 
sued upon be void by the reason of the alleged defect in the affidavit to hold to bail, in the original 
action against Samuel A Childs, and in which original action the said Samuel A. Childs was ar- 
rested and discharged from arrest upon the execution of the bond by him, together with the pre- 
sent defendant, John Doyle, as his security, and not whether he is discharged by the death of his 
principal. The plaintiff in error contends that the bond is not void for such reason. 

1. That the defect in the affidavit in the original suit was a mere clerical error, which could 
not vitiate even in the original proceeding. Hughes vs. Sutton, 3 Maule & Selwyn, 178. 

2. That in the original action of detinue, the defendant could take no advantage of this mis- 
take in the affidavit. 

3. That after the giving of the bond, it was too late for the defendant, even if the defect were 
a material one, which is denied, to take advantage of it. 1 East, 330, D’Argent vs. Vivant; 1 
East, 81, Jones vs. Price; 1 B. & P. 152, Chapman vs. Snow; 8 T. R., 77, Desborough vs. Co- 
pinger; 1 M. & S., 230, Dalton vs. Barnes; 13 East, 272, Clark vs Baker; 5 B. Mon. 472, John- 
son vs. Cooper; 1 Chitty R., 659, 660; 15 East, 159, Benfield vs. Maxwell; 2 Wils., 303, Hole vs. 
Finch; 6 Taunt., 185, Shawman vs. Whalley; 2 Bos. & Pul.,46, Donnelly vs. Dunn; 1 Ld. Ray- 
mond, 328, Burr vs. Atwood; Hardin’s Ky. Rep., 203, Morton vs. Heralt. 

4. That if too late for the defendant in the original action of detinue to take advantage of, it 
was too late for the bondsman to take advantage of it by motion to be made in the original action 
after the giving of the bond. 

5. That it is too late, in an action upon the bond, for the surety to raise an objection of this 
nature: it is not only too late, but the objection is invalid now, as it was then. 

6. That the bail, in a suit upon a bail bond, cannot take advantage of any defect in an affidavit 
to hold to bail, as a defence to an action upon his bail bond. 


Geyer, for Defendant in error. 


1. The record in this case shows that the plaintiff below proceeded to the trial before there 
was any issue to be tried. There were several affirmative pleas to each count unanswered when 
the jury was sworn—the jury was discharged and the case submitted to thecourt, there still being 
ao replications, when, as the record has it, “came the parties, by their attorneys, and the plain- 
tiff saith he will not further prosecute his suit in this behalf, and the court thereupon rendered 
judgment for costs. Of this judgment, the plaintiff cannot complain, seeing he voluntarily en- 
tered a nolle prosequi in a case in which he could have no judgment in his favor. 

2. The bond sued on, if given in evidence, which does not appear, was utterly void; it was ob- 
tained by duress, under color of a writ unlawfully issued by the clerk, there being no affidavit to 
warrant a capias, in the case in which it was issued. 2 Chit. Pl., 979; 2 Campbell, 270; 2 Taun., 
399; 8 East, 328. , 

3. The motion was to set aside a non-suit, while it appe»rs there was no non-suit in the case. 
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The judgment was rendered for costs, in consequence of the voluutary act of the plaintiff enter- 
ing a nolle prosequi. 

4. Whether the decision of the Court of Common Pleas was or was not correct is not very 
material, since the plaintiff was not prejudiced by it. He could not have maintained the action 
if the instruction had not been given, because the pleas of the defendant not having been replied 
to, no verdict could have availed; the judgment in the action of detinue would not sustain the 
action on the bond, that action abated by the death of Childs. It does not appear that there was 
any lawful administrator, or that he appeared to the action. The verdict is, that the then defend- 
ant, Darby, (not Childs) doth detain the slave, &c. The judgment is, that the plaintiff recover of 
the new defendant, Darby, the slave, Bob, or the value, &c. Doyle, the defendant, never under- 
took that Darby, who probably never saw the negro, would deliverhim upon any contingency to 
the plaintiff. 

5. The action could only be brought in the Circuit Court. 2 Saunders, 616; 8 T. R., 152; 
Tidd’s Practice, 323; 9 John’s. R., 80; 12 John’s. R., 459. 


McBripe, J., delivered the opinion of the Court. 


This was an action of debt brought by McDermott in the Court of 
Common Pleas of St. Louis county, against John Doyle. The bond upon 
which the suit was instituted was given by Samuel A. Childs, and the 
defendant, Doyle, as his security, in an action of detinue brought by Mc- 
Dermott against Childs, in the Circuit Court of St. Louis county, and 
was conlitioned according to the second section of the act concerning 
the action of detinue. R. C., 1835, p. 224. In the action of detinue, 
McDermott recovered judgment against Childs, who failed to deliver the 
property sued for, and this action is on that bond against Doyle, as 
the security. 

The declaration contained several counts. The defendant pleaded 
several pleas thereto, when the plaintiff asked and obtained leave to amend 
his declaration by adding several additional counts, to which the defend- 
ant filed his pleas. No issue was taken on the pleas, but the parties 
went to trial, when the plaintiff took anon-suit with leave to move to set 
the same aside, which he did, but the court overruled his motion and he 
excepted. 

The plaintiff was driven to take a non-suit, because of the following 
decision of the Court of Common Pleas: 

“The. court decides that the bond sued on in this case is void, because 
there is not any affidavit to authorize the suing out of the capias in the 
case in which it was issued.” 

The affidavit states “that Roger McDermott, plaintiff in the foregoing 
declaration, is the lawful owner of a negro boy slave named Austin, in 
said declaration embraced and described; that the defendant in the said 
declaration, Samuel A. Childs, unlawfully detains the said negro boy 
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slave from the said rightful owner; that the said slave is worth $€00. 

The declaration in the detinue suit of McDermott against Childs states 
that “Roger McDermott, plaia:tiff, complains of Samuel A. Childs, defend- 
ant, of a plea that he render unto him certain goods and chattels, to-wit: 
One negro boy slave, named Bob, about thirty five years of age, &c,” 
and throughout charges the defendant with unjustly detaining from him 
the said slave Bob. The difference in the name of the slave as set out 
in the declaration and the one described in the affidavit, rendered the 
bond inoperative in the opinion of the Court of Common Pleas. The 
opinion of that court on this point, we are inclined to think was erro- 
neous. If the affidavit was defective for the above cause, the principal 
in the bond should have taken advantage of it at the proper time, and 
having failed to do so it is questionable whether the sucurity can avail 
himself of any benefit therefrom. There'is in judicial proceedings as 
well as in all other transactions of life, a proper time for action, and it 
frequently happens if that period is permitted to pass without the neces- 
sary steps being taken, all future action on the subjectis precluded. If 
the defendant omitted to take advantage of the discrepancy in the name 
used in the declaration and affidavit at the proper time, he thereby waived 
his right and cannot afterwards do so, and we see no reason to place the 
security in a position more advantageous. 

Admitting the Court erred on this point, the question is, can the plain- 
tiff recover in this action? We apprehend not, and for two reasons: 
first, the pleas of the defendant remained unanswered at the time of the 
trial, and upon principle, operated as a bar to his recovery; and second- 
ly, the bond was given in the Circuit Court, and suit should have been 
instituted on it in that court, unless the party suing was prevented from 
instituting his suit in that court. 

The action on the bond, for a breach thereof, is virtually a continuance 
‘and part of the original detinue suit, and to permit the plaintiff to sue 
on the bond in the Court of Common Pleas, would be to permit him to 
divide his action, and prosecute one branch of it in the Circuit Court, 
and the other in the Common Pleas. On this point the authorities are 
very abundant. See Tidd, 323; 2Black R. 838; 1 Burr, 642; 3 Ib. 1923; 
13 John. R. 424; 6 Wend. R. 327. 

For the foregoing reasons, the judgment of the court below ought to 
be affirmed. 
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. The securities of a public officer, are only responsible for his performance of the duties as- 
signed him by law; and if the officer engage, or those who by law have the control of his 
official conduct, employ him in matters foreign to his office, the securities will not,be bound 
for his acts while so employed. 


. The law concerning school funds, requiring the clerk of the county*court to keep the bonds 
for the loan of such funds, and the county court to renew bonds and to pass upon the suf- 
ficiency of the bonds, if by an order, or by permission of the court thege duties devolve 
upon the treasurer, and any loss happen thereby, is-securities a <a Ls 
~ ee a oe 
3. If the court permit the treasurer to use the funds 2 ’ 
ties will not be liable. 


$ we 


+9 
. The settlements made by an officer with a court, are not conelii 


aeicst his securities, 
but may be explained or disproved by them. iss 


ve 
a4 


. The refusal of a county treasurer to pay a warrant drawn upon the treasi:ry, is presumed to 
be based upon the want of funds in the treasury. . 


}. The declaration of the treasurer assigning the want of funds as the reason for not paying 
the warrant, are not admissible. His declarations assigning other reasons for his refusal 
would be admissible to rebut this presumption. 


. An officer will not be presumed to have applied the public funds to his private purposes, 
and hence as a general rule in an action i which the official conduct of an officer is in ques- 
tion, his pecuniary embarrassments would not be competent evidence; but where it has 
been shewn that those having the right to control his acts have permitted him to use such 
funds, his pecuniary embarrassments are competent as a link in the chain of evidence es- 
tablishing the defence of the securities. 


# 
APPEAL from Callaway Circuit Court. 


Ansett & Kirtsy, for Appellants. 

Ist. The testimony offered of Nolley’s embarrassed and broken condition in 1839-40-41, and: <a Ip 
up to the execution of the bond sued on, was legal, competent and‘pregnant proof to establish «aft f 
the main issue in the cause that the defaults of Nolley, if any, werecommitted anterior, and not 
subsequent tothe bond. There is ample proof given to show a prior commingling of the public 
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and private funds by Nolley; at least, the jury had sufficient to warrant them in so finding—tha; 
being so+~his being frequently dunned—his inability to pay small demands so repeatedly made 
both for public and private funds—his continual efforts to borrow, were the usual and 
fruits and evidence of an exhausted treasury. See 8 Mo. Reps., Todd, et al, vs. Boone 
431; 1 Star. 56, 57. 
reasons stated by Nolley for failing to pay out school funds when warrants were pre- 
Were a part of the res gesta not obnoxious to the principle that a party shall not make 
p for himself, and ought to have been given in evidence as a statement accompanying the 
‘Offitial act. 1 Starkie, 63; 9 Mo. R. 623-4, Gamble vs. Johnson; 1 Greenleaf, 123-4-5-6, sec. 
108, 109, 110. 
3rd. The statement offered by Daniel Tucker, as collector of the revenue of 1839 & 40, that 
he would deliver to Nolley the receipts that should have been given to the tax payers, for which 
Nolley would receipt to witness as money paid in the treasury, was legal evidence conducing to 
,prove the commingling of the public and private funds as early as 1839-40; and also that the 
funds purporting to be in the treasury, as evidenced by Nolley’s receipts, were not in fact there. 
8 Mo? R. 431, Todd, et al, vs. Boone County. 
4th. The first insietion was not the law, and should have been overruled. 
5th. The second afithird instructions of plaintiffs ought not to have been given. The settle- 
ments on their face were irregular, and not according to the provisions of the statutes regulating 
' the treasury, and so much so, that the jury were not bound to give them the faith and eredit due 
prima facia evidence that stands unrebutted. Ist Starkie, 479, side paging, 7th Amer. ed.; 6th 
Amer. ed, 479. . 
6th. Plaintiff’s fifth instruction ought not to have been given under the operations of the order 
of the county eourt of the 8th of March, 1838, placing the school funds entirely under the dis- 
posal of Nolley. % John. R. 332, People vs. Janson; 1 Howard’s R. 257, U. S. vs. Eckford’s 
Ex’rs.; 8 Mo. R. 396, Draffin vs. Boonville; U. S. vs, Fatren & Brown, 5 Peters? R. 389. 
7th. Under the order of the 8th March, 1838, and the manner in which the county court trans- 
acted the business with the treasurer, the neglect and failure of Nolley to pay warrants drawn on 
shim, was some evidence that the funds not applicable to such warrants were not in the treasury; 
and the sixth instruction should have been refused. 

‘8th. The order of the 8th of March, 1838, was in effect and operation, and in all its conse- 
@uetices, a loan of the school funds to Nolley, so treated and construed by the county court ani 
Nolley,.as evidenced by the whole course of settlements from 1838 to the last settlement in Octo- 
ber-of 1842; and therefore the plaintiff’s 7th instruction ought to have been refused. Theobald’s 
Principal and Security, p. 43, and 83, ~: 90, 91, 92; U.S. vs. Patterson, 7 Cranch, 572; 
Miller vs. Stewart, 7 Whea. 680; U. S. vs. Birkpatrick, 5 Cow. R. 733; 3 Saund. R. 412. 

9th. The plaintiff’s eighth instruction not to have been given under the operation of the 

order above mefttioned. The county court made their settlements with Nolley after the manner 

of their oO cribing, and Nolley’s securities cannot be held responsible for its irregularity. 
Cole 

ropriety of plaintiff’s ninth instruction results from the principles above insist- 


plaintiff ’s tenth instruction is a restatement of the second instruction; and the 

twelfth instruction is similar to the fifth. 

12th. The defendant’s eighth instruction was well asked, applied well to the case, and is well 
sustained by authority. ist Howard’s Rep. 262, United States vs. Eckford’s executors. 

13th. Defendant ’s thirteenth instruction refused by the Circuit Court, we insist was elear law, 
applicable to the case, and sustained by these authorities. 

14th, The defendant’s fourteenth instruction is warranted by all the proof in the cause, and 
sustained by the following authorities: 9 Wheaton, 680, Miller vs. Stewart; do. do. 729, U. S- 
vs. Kirkpatrick 
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15th. Defendant’s fifteenth instruction isin strict accordance with the provisions of the statute 
regulating the treasury, and ought to have been given. Statute Mo. 1838-9, page from 118 to 
122, and sec. 48, 8; Statute 1835, page 564, sec. 11. 

16th. The defendants twentieth, twenty-first, twenty-second, twenty-third, and twentpefoy 
instructions, contain the correct law, are applicable to the case, and ought each of them toy 
been given to the jury. Statute 1835, p. 562-3-4--5, secs. 2, 3, 8, 9, 10, 11, 12, 13, 16sec 

~39, p. 118-19-2U-21-22, secs. 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 25, 30, 38, 39yand al 

17th. And finally, we insist, that the Cireuit Court commaitted error in overruling defen 

motion for a new trial. 


LeonarD, for Appellee. 


First. That the settlements with the county court are conclusive against Nolley and his securi- 
ties, and both he and they are estopped from denying their truth. Baker, Treasurer of thé Com- 
monwealth, vs. Preston and others, 1 Virginia Reports, 235; 3 1 Greenleafta Bv., sec. 27, sec. 207; 
Devoll vs. Leadbetter, 4 Pick. Rep. 220. “ 

Second. Nolley’s insolvency and inability to pay his debts when applied to for that purpose, is 
no evidence that there was no money in the treasury, and all the evidence of his pecuniary em- 
barrassments, and of his borrowing small sums te pay debts, offered on the ground that if the 
public money had been in his hands as treasurer, he would have applied it to his private debts, 
was properly excluded. 

Third. Nolley’s declarations that there was no money in the treasury, given to those who pre- 
sented warrants for payment as the reason for not paying, is no evidence in his favor-of the fact 
which he states. 

Fourth. The evidence offered through the witness Tucker, of the manner in which Nolley re- 
ceived the county revenue in 1839 and 1840, was wholly irrelevant to the case, as all of the bal- 
ance now claimed on account of the county revenue went into the county treasury subsequent to 
the settlement of November, 1841. 

Fifth. The court properly instructed the jury on the part of the plaintiff. 

Sixth. The defendant’s refused instructions were properly rejected. 

These instructions, even if ‘correct and unobjectionable as abstract propositions, were ifrele- : 
vant to the issue, and:as their admission ought not to have influenced the jury in their decision of 
the issue presented to them, so their exclusion did not prejudice the defendants. The plamtiff 
put her right of recovery on the ground that the ey she sought to recover was in the treasure 
er’s hands during his last official term; and the directed the jury that if the money were 
there, the plaintiff was entitled to recover, but if It were not there, they must find for- the de- 
fendants. 


Napton, J., delivered the opinion of the Court. wi, 


This was a suit upon the official bond of Daniel Nolley and his securi- 
ties, as Treasurer of Callaway county, for an alleged default. The plea 
of the defendants was non est factum, and under this it was agreed that 
the plaintiff might give in evidence any matter showing a right of recov- 
ery on the bond, and the defendants any matter constituting a legal 
defence. 
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The plaintiff obtained a verdict for $7,167 46, which the court refused 
. to set aside, and the defendants appealed. 
m the trial, the plaintiff gave the following evidence : 
jhe appointment and official bond of Nolley as Treasurer, of the 
‘ebruary, 1842—his resignation on the 26th October, 1842, and the 
yintment of Henderson as his successor on the 2nd December, 1842, 
- Nolley’s official settlements of the 28th October, 1842, showing first, 
the following balances due the several Townships, on account of the 
school fund : 
$252 83 
000 00 
371 63 
334 52 
344 21 
000 00 
000 55 
284 54 
613 71 
6 37 
238 54 
109 74 
7 22 
499 28 
646 67 
379 85 


T. 
T. 
T. 
T. 
S 
T. 
T. 
n. 
T. 
v: 
2 
T. 
7. 
.. 
T. 

7. 

a T. 


— 


Balance due School Fund, + 5,319 70 
Balance due County Revenue, 321 82 
Balance due Road and Canal Fund, 72 04 


5,713 56 
Interest to 1st of March, 1847—4 years 3 months, 1,556 56 


7,270 12 
Second, a balance due the Road and Canal Fund of 341 90 


3. Nolley’s official settlement of 21st December, 1842, in relation to 
the county revenue showing a balance due that fund of $201 82. 

The plaintiff also proved that on 25th August, 1842, Thomas Ritchie 
paid into the county treasury $120 00, on account of county revenue, 
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which was not charged against Nolley in his settlement of December, 
1842. That Nolley was applied to by his successor for the books and 
papers of the office, and that he delivered over the treasury booksy but, 
no money or evidences of debt. That afterwards in February, 1 

Nolley’s successor received from him a warrant previously drawn onAlie 
road and canal fund for $268 86, and credited it against the balance’ due 
that fund, leaving a balance still due that fund of $72 04. : 

The defendants then gave in evidence— 

1. Nolley’s annual appointments as county treasurer from the 22d May, 
1833, to the 15th March, 1841, both inclusive, with the several official 
bonds given on these occasions. 

2. His quarterly settlements in relation to the county revenue from 
the 21st August, 1833, to the Ist April, 1842, both inclusive. The set- 
tlement of the 25th November, 1841, showed that the treasurer was 
then in advance to the county $1,944 59, and the settlement of the Ist 
April, 1842, showed a balance against him of $212 10. 

3. His annual settlement in relation to the School funds from the 22nd 
March, 1837, to the 19th April, 1842, both inclusive. 

On the 20th August, 1835, the county court settled with the commis- 
sioner, under the law as it then was, and upon that settlement there ap- 
peared to be due the several townships, $2,659 57 in money, and $12,- 
055 63 1-2 in bonds. These amounts of money and bonds were handed 
over to the court, and by the court were deposited in the county treas- 
ury and the treasurer’s receipt taken therefor. 

On the 5th September, 1835, it was ordered that Daniel Nolley, County 
Treasurer, be appointed to receive the interest due upon ali bonds now 
in his hands upon deposit to the several congressional townships in this 
county on account of school funds a townships, and to renew 
such notes as are due upon receiving the interest as aforesaid, and upon 
his taking bonds and mortgages with such security as he deems good 
under the provisions of the late law on that subject, and that he report 
to the court his acts under this order at the next term. 

On the 22nd Maxch, 1837, the court made a settlement with the treas- 
urer (Nolley,) on account of school funds belonging to the several 
townships, and found him chargeable as follows : 

T. 48, R. 9, Principal, $1,731 66 
Interest, 138 82 

T, 47, R. 9, Principal, 4,514 40 1-2 
_ Interest, - 263 71 
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T. 46, R. 10, Principal, 1,717 781-4 
Interest, 108 43 
and ‘so on, with the remaining townships. On the 6th and 7th March, 
} "9838, another settlement of a similar character was made with Nolley. 
_A $itigle township will be sufficient to show the mode in which the set- 
tlement wasmade. ‘The court this day made settlement with D. N., &c., 
on account of the school fund belonging to C. T., 47. R. 9, and find said 
treasurer was chargeable on settlement made with the court on the 22d 
March, 1837, with the sum of $4,514 30, principal, and $263 71 inter- 
est, then due and unpaid up to the 27th February, 1837, and the sum of 
$406 28, interest due on the above principal up to this date, amounting 
in the whole to to the sum of $5,184 29; and that he has paid out in the 
same time to the several school districts in said township on warrants, 
the sum of $407 90, the vouchers for which have been examined by the 
court, found correct and destroyed, leaving a balance in the hands of the 
said Nolley of $4,776 39, which the clerk will charge him with.” 

On the 8th March, 1838, the county court made the following order .— 
“It is ordered by the court that in settling with Daniel Nolley, county 
treasurer, of his accounts, on account of the school funds belonging to 
this county in his hands, that the interest arising upon said funds be eal- 
culated against him atthe rate of nine per cent. per annum, and that the 
additional one per cent. be considered as his compensation for services 
and loss on said fund in loaning and taking bonds, &c.”’ 

On the 23d February, 1839, the court made a settlement with Daniel 
Nolley on account of the school fund. The mode of calculating what 
was due one township will be sufficient to show the principles upon which 
the settlement was based. The court found in relation to C. T., 47, R. 
9, that there was charged to Nolléy on settlement of March 6, 1838, the 
sum of $4,776 39, and that he had paid out on warrants the sum of $379, 
leaving a balance of principal due said township of $4,397 39, and $395 
73 interest due and unpaid up to 6th March, 1839, making a balance 
due the said township of $4,792 12. 

On the 20th March 1840, another settlement was made with Nolley on 
account of the school fund. In this settlement it appeared (as the re- 
cord states,) that Nolley was chargeable on his settlement made 23d 
February 1839, with the sum of $4,792 12, (on account of T.-47, R. 
9,) principal and interest, and has paid out in the same time the sum of 
$400 70, upon warrants, leaving a balance of principal then due of 
$4,392 42, and the sum of $395 31 interest, due and unpaid upto the 
6th March, 1840, amounting in the whole to the sum of $4,787 73. 
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On the 9th March, 1841, another settlement was shown, by which it 
appeared that Nolley was charged with $4,787 73, (on account of T. 47, 
R. 9,) as found by the settlement of March 20, 1840, that he had paig 
since said settlement $387 40, upon warrants, leaving a balance of $ 
400 33 principal, and $396 02 interest, due and unpaid on the 6th Mareh: 
1841, amounting in the whole to $4,796 35. _ 

On the 19th April, 1842, the county court had another settlement 
with Nolley in relation, to the school fund, calculated on the same prin- 
ciples as the foregoing, and on the 28th October, 1842, was the final 
settlement given in evidence by, the plaintiff. 

4. Nolley’s settlements in relation to the road and canal fund of 23d 
March, 1837, 9th March, 1841, and 30th April, 1842. The last settle- 
ment showed a balance of 1,550 52, at its date, against Nolley. The 
interest was calculated at nine per cent, as in the case of the school 
fund. 

The defendant also introduced sundry witnesses, who testified as to 
the manner in which the treasury of Callaway county was managed. 

Grant, the clerk of the county court, testified that he had been clerk 
since August, 1836, and that he had examined the records of the county 
court, and that the orders and settlements given in evidence were all 
relating to the subject; that there were no orders on record showing 
that loans were made by the county court to borrowers of any sums of 
money out of the road and canal fund, or the township school funds, and 
that no order for any such loans had ever been made by the court to in- 
dividual borrowers since January, 1836. 

During the period of witness’ holding the clerkship up to the date of 
Nolley’s resignation, no note for any sum loaned by the court or any 
person for them has ever been deposited with the clerk of the county 
court. He recollected of but one instance, at which time Smart was a 
county court justice, that the notes for the loan of the funds were exhib- 
ited in court by the treasurer, and they were exhibited on settlement on 
that one occasion, but were not deposited in court or with the clerk, but 
were retained by the treasurer; that in the files of the county court 
there is not any receipt filed, given by tie treasurer for any money 
paid out by him to borrowers of either of said funds, nor was there any 
receipt filed given by him for the payments of any principal, nor any of 
the payments of annual or other interest due to the treasury by any 
borrower or payers of any notes for either of said funds at any time since 
the first appointment of the said Nolley as treasurer. With regard to the 
county revenue received and paid since the 24th February, 1842, to the 
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day of Nolley’s resignation, an account was kept in his ( witness’ ) office 
and by this account Nolley was guided in his final settlement of this fund. 
is witness further stated that Nolley had been since 1836, and previ- 
“ously, engaged in merchandize in Fulton, with different partners ; that 
the-books, papers and money belonging to the treasury were kept in a 
safe in the counting room of the store. Witness often called for money 
due the county, and frequently left funds of his own, and occasionally 
borrowed from the firm, and the public monies and funds of the firm 

were kept in the same box, promiscuously. 

At the times of Nolley’s several settlements, there never was any ex- 
hibit of cash in court, nor were commissioners appointed to examine the 
county funds, nor any receipt taken by the court of the treasurer for 
any amount passing over from one term to another. 

Several other witnesses testified as to the mode in which Nolley’s pri- 
vate and public business was conducted, substantially the same as Grant. 

Jones testified that in 1841, he got a warrant for school funds on the 
treasurer; that he presented it several times, but finally took Nolley’s 
individual note for it. The witness was asked what reason Nolley gave 
for not paying it when presented, but this was excluded and an excep- 
tion taken. Witness was then asked whether Nolley paid this individual 
note which he had given for the warrant, but this question was objected 
to and the court excluded it. 

Witness proceeded to state that he had loaned money to Nolley and 
other members of the firm before that time, and defendant’s counsel 
offered to prove by this witness and others that from 1840, to February, 
1842, Nolley was much embarrassed in his private affairs, that he was 
unable to meet his liabilities, borrowing money where he could get it, 
and frequently in small sums. This evidence was excluded and an ex- 
ception taken. 

Several witnesses stated that they had warrants on the school fund 
and always found difficulty in getting them zmediately—some of them 
taking goods out of the store and others taking orders on individuals. 

King stated that he was collector of Callaway for the years 1841 and 
1842; that he had a settlement with Nolley on the 19th Feb. 1842, as 
treasurer, in relation to the revenue he collected in 1841, and took Nol- 
ley’s receipt for $2,028 11; that when collecting the revenue for 1841, 
individuals frequently requested him to call on Nolley for their taxes; 
that Nolley would in such cases give him a written statement, sometimes 
signed by him as treasurer, and sometimes as an individual, that he 
would pay the taxes named therein, and Nolley afterwards took in these 
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statements as somuch money. The amount so assumed by Nolley in the 
year 1841, was about $1,303 04. In the settlement with Nolley, no mo- 
ney was actually paid; the settlement was made up of these written 
agreements of Nolley, and some individual debts due from him a 
King. eee 

The plaintiff then gave the following evidence in reply: 

1. An order of the county court of Sept. 1842, appointing Messrs. 
Basket and Sitton commissioners to aid Nolley in making his settlement. 

2. The testimony’ of these gentlemen, who stated that Nolley made 
out the settlements substantially as they have been given in evidence; 
that they went over the calculations with Nolley, examined the bonds 
and notes on hand, and calculated the interest due upon them; that on 
the settlement, Nolley was charged with the balances due on the last 
preceding settlement, and with 9 per cent. interest thereon, and credited 
with all the bonds and notes he produced, good and bad, and with the 
interest apparently due upon them, calculated at ten per cent. and com- 
pounded annually. . 

The plaintiff asked sixteen instructions, all of which the court gave, 
except the 14th and 16th, which are as follows: 

Ist. In this case, if the bond sued-on was executed by all the defend- 
ants, the jury must find a verdict against all of them or none. 

2nd. The settlements of 1842, given in evidence in chief by the plain- 
tiff, are evidence against both Nolley and his securities, that the balan- 
ces of money therein stated to be due and belonging to the county, were 
in Nolley’s hands as treasurer at the respective times of the settlements, 
and upon this evidence the jury ought to find for the plaintiff, unless the 
defendants have shown to the satisfaction of the jury that these balances 
were not at the respective times of the settlements, or at any time du- 
ring Nolley’s last official bond in‘his hands: as treasurer, or unless these 
balances have, since said settlements, been paid over to the county. 

3rd. It is the duty of the defendants to prove to the satisfaction of the 
jury that the balances exhibited in the settlements of 1842, given in evi- 
dence in chief by the plaintiff, were nct in Nolley’s hands as treasurer at, _ 
any time during the last bond, or if they were, that they have since and 
before the commencement of this suit, been paid over to the plaintiff. 

4th. It was the duty of the defendant after his resignation in 1842, and 
the appointment of his successor, immediately after he had notice of 
such appointment, to pay over to his successor the balances in his hands 
belonging to the county, and if he failed to do so, the jury ought to al- 
low the plaintiff interest upon such balances at six per cent. per annum 
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from the time he ought to have paid the same over, down to the present 
time. 
5th. The treasurer had no right to apply the school funds to the pay- 
of warrants drawn on the county treasury, or upon the road and 
cdnal fund, nor had he any right to apply the school funds of the town- 
ship to the payment of warrants drawn upon the funds of another town- 
ship; but it was his duty to pay the warrants drawn upon him out of the 
funds upon which they were drawn, and which were a nage by law 
to that purpose. 
6th. The neglect or refusal of Nolley to pay any waynes drawn upon 
him as treasurer, is no evidence that funds not applicable by law to the 
payment of such warrants, and which funds ought to have been in the 
treasury, were not in fact there. 
7th. The order of the county court of the 8th of March, 1838, given 
in evidence by the defendants, does not constitute a loan of the money 
of the county by the county court to Nolley, nor is there any evidence 
that the funds of the county were loaned to Nolley. 
8th. It was the duty of Nolley, as treasurer, to make correct settle- 
ments of his accounts as treasurer, and hissecurities were bound for him 
that he should make such settlements. 
9th. The alleged misconduct of the county court in not counting the 
money of the county, or in allowing Nolley to loan out the school funds, 
or in neglecting to take receipts. from the treasurer for money paid into 
the treasury, does not discharge or release Nolley or his official securi- 
ties for official misconduct, for which he or they were otherwise respon- 
sible: but each set of officers are liable for their own misconduct. 
10th. The settlements of 1842 given in evidence by the plaintiff, are 
evidence against Nolley and his securities, that the balances of money 
therein stated to be due and belonging to the: county, were in his hands 
as treasurer at the several times, and that the jury are bound to find a 
verdict for the plaintiff against all the defendants for such balances, un- 
less the defendants have shown to.their satisfaction that they were not 
; _ then, or at any time during his last term of service in his hands, as treas- 
‘uner, or unless they have been since paid over to his successor in office. 
,») 11. The settlement of October, 1842, given in evidence by the plain- 
tiff, is conclusive evidence against Nolley and his securities, that the 
balances therein stated as belonging to the county, were in his hands as 
treasurer as therein stated, and that Nolley and his securities are estop- 
ped by the settlement from denying the same, unless there were fraud.er 
mistake in the settlement. 
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12. The treasurer had no right to apply the school funds to the pay- 
ment of warrants drawn on the county revenue, or upon the road and 
canal fund, but was bound to pay the warrants drawn -_ him out of 
the several funds upon which they were drawn. a 

13th. In this case the jury must find their verdict against all’ the de- 
fendants or against none of them. 

14th. The several settlements given in evidence are conclusive against 
Nolley and his official sureties for the time being, that the balances 
therein stated to be due and belonging to the county, were in the hands 
of Nolley as county treasurer as stated in the settlement, and that neither 
Nolley nor his securities for the time being, can deny that said balances 
were so in his hands, although they may show by evidence that said bal- 
ances were subsequently withdrawn from the county treasury, or mis- 
applied. 

15. It was the duty of the defendant, after his resignation in 1842, and 
the appointment of his successor, immediately to pay over to his succes- 
sor the balances in his hands belonging to the county, if he failed to do 
so, the jury ought to allow the plaintiff interest on such balances at the 
rate of six per cent. per annum from such time, down to the time of 
finding their verdict. 

16. The jury will disregard all the parol evidence given in the cause, 
so far as the same proves, or conduces to prove, that there was not in 
the hands of Nolley, as county treasurer, the balances stated in the set- 
tlement of October, 1842, as therein stated. ; 

The defendants asked twenty-four instructions, all of which were giv- 
en, except the 8th, 13th, 14th, 15th, 16th, 20th, 21st, 22nd, 23rd, and 24th; 
they are as follows, to wit: 

Ist. To entitle the plaintiff to recover in this action, she must prove 
to the satisfaction of the jury that the defendant, Daniel Nolley, was 
guilty of some default or official misconduct after the execution of the 
bond sued on. In the absence of such proof, the jury ought to find their . 
verdict for the defendants. Be 

2nd. The present defendants, securities of Daniel Nolley, are omly 9” 
liable for some default or official misconduct of the defendant Noll@yye« ” 


occurring after they executed the bond on their part, while the former: »’ 


securities are liable for defaults or official misconduct occurring during ; 
the time they were bound as said Nolley’s securities. 

3rd. The present defendants, securities as aforesaid, are not liable in 
this action as Nolley’s securities for money received by him prior to the 
ex8cution of their bond, unless the jury are satisfied from the evidence 
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that the money so received was in the county treasury at the time the 
present defendants executed their bond, or at some subsequent period 
prior to said Nolley’s resignation of the office of treasurer. 

4th; It was the. duty of the county treasurer to receive the funds of the 
county ih money, keep them separate and apart from his own funds, and 
pay them out when lawfully required so to do; and if he failed to do so 
during the time of his prior appointments, his former securities are liable 
for such omission and default. " 

5th. It was the duty of the county court to settle nually with the 
treasurer, and also to settle with him upon his resignation; and if by rea- 
son of the neglect of the court to do so, it is difficult or impossible to 
find the amount of the treasurer’s default, or the time when it occurred, 
the present securities are not to be prejudiced by such omission. 

6th. It was the duty of the plaintiff in the present action, not only to 
prove an official default on the part of the treasurer, but also that such 
default occurred during the time of the present securities. 

7th. Although the accounts of the treasurer with the county court, 
showing money in the county treasury, may be prima facie evidence of 
such money being in the treasury, yet it is competent for the defendants 
to show that in fact such money was not in the treasury; and if from such 
evidence the jury believe that it was not in the treasury, they are bound 
so to find, notwithstanding the accounts may show to the contrary. 

8th. The plaintiff must show the amount of the defalcation of the 
treasurer during the term for which the defendants were sureties, to 
charge them, and this is not done on the face of the general transaction, 
it is neeessary therefore to have a re-statement of the accounts for this 
purpose; this re-statement does not falsify the general account, but ar- 
ranges the items of debits and credits, so as to exhibit the transactions 
of the treasurer during the time covered by the bond in question. 

9th. The sureties are only bound for the misapplication of the public 
money during the term of the appointment for which their bond is given, 

nd. the extent of this responsibility must be shown by the plaintiff: the 

ial terms are as distinct and separate in regard to the sureties, as if 
brent persons had served in each of them. 

10th. That the legal responsibilities of the sureties are not, and cannot 
be affected by the mode of keeping the accounts between the treasurer 
and the county court; if liable; the sureties are made so by their con- 
tracts, and the plaintiff being. made a party to that contract, cannot by 
any action of the county -court or its officer, the clerk, change its legal 
or equitable effect. 
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llth. The contract of the surety is to be construed strictlyy and not 
to be extended beyond the fair scope of its terms; and the county court 
cannot by any exercise of their discretion, enlarge or restrict the obli- 
gation of the treasurer’s bond, so as to bind the sureties by creatingnew 
and additional obligations. 

12th. The funds currently received and paid over in one term, and 
belonging to that term, cannot be appropriated in discharge of a defal- 
cation that accrued before the sureties were bound, and by such appro- 
priation hold the sureties liable for the amount. 

13th. If Daniel Nolley was permitted by the county court to loan or 
dispose of the road and canal funds of the county, otherwise than by 
paying them out on the warrants drawn by the order of the county court, 
and any losses or default in said fund accrued from said permission, then 
the securities of said Nolley are not responsible in this suit for such losses 
or default. 

14th. If the jury find from the evidence, that by the consent of the | 
Callaway county court, Daniel Nolley was permitted for several years 
previous to and from the 24th of February, 1842, until his resignation, 
to have the possession and control of all the bonds given for the school 
funds, to renew said bonds from time to time, with tae makers thereof, 
said Nolley agreeing to take the risk of losses on said bonds, then the de- 
fendants in this suit, who are securities of said Nolley on the bond sued 
on, are not chargeable with any default or deficit on said funds, that were 
the censequences of such arrangement between said Nolley and the Cal- 
laway county court. 

15th. The securities of Daniel Nolley, defendants in this suit, cannot 
by law be charged with any interest on moneys belonging to the county 
while remaining in the county treasury. 

16th. The jury have the power to find a verdict against Nolley, the 


principal obligor, and a verdict in favor of the defendants who are sure- 
ties. 


17th. That the settlement of the county court ascertaining balane 8 4 


due from the defendant Nolley, in his previous terms of service to’ 
in which the defendants are sued as sureties, are not as to those sureties | 
conclusive evidence that such balances were actually due, or that such® 
balances were in money actually in the treasury. 

18th. That if during those former periods of service, the treasurer 
misconducted himself by receipting for sums as of money paid in, which 
were not money, such misconduct is chargeable to the former sureties, 
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and thespresent sureties are only responsible on balances due for moneys 
paid in and being in the treasury when their liability commenced. 
19th. The settlements made in 1842, given in evidence by the plain- 
tiff, are not conclusive evidence of the moneys received from the prece- 
ding’ treasurer, or during the term of the present bond sued on, but are 
only presumptive evidence of such facts, and each charge may be dis- 
proved by facts and circumstances, and by parol proof. 
20th. If the jury find that any of the balances charged against Nolley, 
the treasurer, from year to year, since Feb. 9th, 1 tlfon the read and 
canal fund, and the township school funds, and “chijyfed against the de- 
fendants, arises from any default of the treasurer, other than in safe- 
keeping the moneys received from the State treasury, or paidin by debt- 
ors upon loans specially made to borrowers by order of the county court, 
or for interest paid in by such borrowers, these defendants are not res- 
ponsible. 
21st. If the jury find that any default arises from the loss of the funds 
of the kind aforesaid, or either of them, which the court authorized the 
treasurer, Nolley, to loan at his own discretion, and charged at any time 
during his several terms, these defendants are not responsible for any 
such losses. 
22nd. If the jury find that any of the balances on settlement aforesaid, 
arises from interest charged upon balances supposed to be in the treasu- 
ry, and .anappropriated by order of court, in loans or other appropria- 
tions by court, these defendants are not respensible for any such deficits- 
23rd. If the jury find that any of said balances arise from compound- 
ing interest upon interest, supposed to be in the treasury, or in the hands 
of the treasurer, to be used at his discretion, and without specific loans 
made by the court, such balances are not chargeable against these de- 
fendants. 
24th. These defendants are not chargeable for any funds in the treas- 
_ ury, except such as were received from the State or from debtors under 
zoupens made specifically to borrowers, by the county court, or for interest 
id in by suchdebtors; and only for a default in paying over to the suc- 
; , of the treasurer, of the amount of such deficits in actual money, 
© Yat the date of the defendant’s bond, or for money received after its date 
from the State treasury, on those funds, or money paid in by borrowers, 
of loans actually made by the court, as principal, or the interest thereon, 
during the term specified in the bonds sued on. 
The principal controversy in this case has arisen out of the alledged 
default in relation to the schoo} fund. The balances due the road and 
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; 
canal fund, and the county revenue, according to the plaintiff’s own ex- 
hibit, amounted to less than four hundred dollars, exclusive of interest, 
and the remainder of the verdict, ($7,167 46,) must have been for the 
deficits in the school fund. We shall therefore confine our observations 
entirely to this branch of the case, assuming, that there can be no dis- 
pute about the liability of the defendants for the defalcations in the coun- 
ty revenue and the road and canal fund. 

To this end, it will be proper, first, to ascertain the law which gov- 
erned the management of this fund, during the period of Nolley’s last 
official term. : 

In 1831, the Legislature of this State authorized the sale of the town- 
ship school lands. Commissioners were appointed to make the sales, 
and to loan out the money arising therefrom, at an interest not exceed- 
ing ten, nor less than six per cent. The commissioners were permitted 
to take personal security for sums under one hundred dollars, and re- 
quired to take mortgages on real estate-to secure all sums over that 
amount. The notes were directed to be made payable to the commis- 
sioner, and his successor in office, for the use of the inhabitants of the 
township to which the fund belonged; and the interest was ordered to 
be paid over to the township trustees, or such other persons as the coun- 
ty court might direct. : 

In 1833, the Legislature authorized sales on credit. In 1835, mate- 
rial changes were made in the system. The office of commissioner was 
abolished, and his principal duties were transferred to the county court. 
The sheriff of the county was selected to superintend the sales, and the 
commissioners in the several counties were directed to hand over the 
bonds in their possession to the county court, and make a full settlement 








of their accounts with that tribunal, and the court was directed to de- .. 


posit the bonds with the county treasurer. 

The court was thereafter to loan out the moneys arising from sales of 
school lands, as the commissioner had before done, and was entrusted 
with the duty of determining the sufficiency of the securities offered, and 
seeing from time to time that no loss was likely to happen through their 
insufficiency. A change in the form of the bonds was also made. They 
were to be drawn payable to the county, for the use of the inhabitants of’ 
the township, and the interest was to be paid annually into the county 
treasury. The compensation of the treasurer was limited by the act of 
1835 to one-half of one per cent, upon all moneys received and paid out — 
by,him. | : 

The actof February 9th, 1839, was still more specific in detailing the 
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duties of the several Slicers who were entrusted with the management 
of neo fund. The duty of loaning the money was still reposed in 
the county court; but a further provision was made that interest, when 
not punctuatly paid, should become principal. This court was directed, 
from time to ‘ime, to examine the bonds and mortgages and inform them- 
selves of the sufficiency of the securities, and require additional secu- 
rity when necessary. The interest and the principal (when paid) was 
directed to be paid into the county treasury, and thestreasurer was re- 
quired to give duplicate receipts, one of which sie delivered to 
the clerk of the county court to be filed in his ry he clerk was di- 
rected, upon the Sting of such receipt, to charge the treasurer with the 
amount. 

The court was entrusted with summary modes of proceeding in order 
to enforce the collection without delay of moneys due upon these bonds 
and mortgages. They were directed» to require the clerk to keep and 
state all accounts with the treasurer relative to the township school funds, 
and the clerk was ordered to receive and file all bonds and mortgages 
relating to“this fund. 

The treasurer’s duty was specifically defined: it was to keep all moneys 
paid into the treasury on account of the township school funds; to pay 
all warrants drawn upon such fund; to exhibit to the county court such 
reports and accounts concerning these funds as that court should direct, 
and keep accounts of all receipts and expenditures arising out of this 
fund. This was the law at the time the bond was executed upon which 
this suit was brought. 

It will not be denied, as a general principle, that the securities of a pub- 
lic officer, whose duties are defined by law, are only responsible for the 
faithful performance of the duties so assighied to him, and cannot be made 

“Jiable for malversation in the conduct of affairs which do not pertain to 
‘the office. The reason is obvious enough: it is not so “nominated in the 
bond.” The securities do not bind themselves to become responsible 
for any but offictal misconduct,.and if the officer voluntarily engages, or 
be employed by another body who by law have a control over his official 
conduct, in matters entirely*foreign to the business of his office, any 
Josses which may happen in the transaction or management of such bu- 
siness cannot be visited upon those who have guarantied the official con- 
duct of the officer. Hence, it was held by this court, (Blair vs. Perp. 
Ins. Co., 10 Mo. R.) that if a corporation employ a clerk in the Aransac- 
tion of business in which the law prohibited the corporation from engag- 
ing, the securities of such clerk were not responsible for.any losses or 
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defaults happening through the mismanagement of the clerk in th 1€ , busi- 
ness thus illegally entrusted to him. 

The securities are presumed to have an eye to the law which Mietines 
the duties of the officer, when they enter into an engagement with refer- 
ence to the performance of those duties; and to hold them responsible 
for the performance of other duties than those assigned to him by law, 
however the risks of,Joss or the liabilities of mistake might be increased 
or varied, wouldibe apalpable violation of the letter and spirit of the 
contract. 

What, then, was the duty of the treasurer from the 24th of February, 
1842, to the 26th’ October of the same year, in relation to the school 
funds? It was too keep all Moneys paid into the treasury on account of 
this fund; to pay all warrants drawn upon this fund; to exhibit to the 
county court such reports and accounts as might explain its condition, 
and to keep accurate accounts of receipts and disbursements. These 
duties are essentially different from the duty of keeping the bonds; they 
are essentially different from the business of renewing the old bonds, or 
taking the new ones and passing upon the sufficiency of the proffered se- 
curities. They are still more at variance with a responsibility for the 
entire amount of the school fund, principal and interest, running from 
year to year ata compound interest of nine per cent. The duty of keep- 
ing the bonds, in 1842, belonged to the clerk of the county court; the 
duty of taking new bonds and passing upon the sufficiency of the: se- 
curities, either upon the old or new bonds, was entrusted by law to the 
court. 

We do not wish to be understood as intimating that the responsibility 
of the treasurer would be diminished or affected by a failure on the part 
of the court or clerk to perform their respective duties. We only design 
to maintain the position that, if the court assigns duties to the treasurer? 


which the law requires the court to perform, the securities of the treas- ~~’ 


urer are not liable for any failure in the performance of such duties. 

It will be necessary toexamine the records of the county court, as pre- 
sented by the bill of exceptions and the oral testimony given on the trial, 
for the purpose of ascertaining the valli of the official settlement of, 
Nolley.on the 28th of October, 1843, as evidence of the amount of the’ 
school fund which passed through his hands during the term for which the — 
present defendants became responsible. That settlement was admitted 
in evidence on the part of the plaintiff, and, no doubt, very properly : 
for, although it was not completed until the 28th of October, and Nol- 
ley’s resignation had been handed in on the 26th, it may be considered 
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as @ficial. A suctessor was not appointed until the 2nd of December 
followitig: We do not consider such settlements as conclusive, as seems 
to have been held by the tribunal which decided the case of the Com- 
monwealth vs. Preston and others, (1 Vir. R., 235.) It was open to ex- 
planation, and for this purpose the dutendente introduced all the settle- 
ments from the time the school fund was taken from the control of the 
commissioner until Nolley’s resignation of his pof treasurer. These 
annual settlements, taken in connection with fiabrder of the county 
court of the 8th March, 1838, and the testimo 1y edt clerk, will ex- 
plain the basis upon which the final settlement 0 tober 28th, 1842, 
was founded. This order of the 8th of March directed that Nolley should 
be charged with nine per cent. interest on account of the school fund, and 
that one per cent. should be allowed him for services and /oss in loaning 
and taking bonds. The testimony ofthe clerk is, that from the date of the 
order, and, indeed, for some time previous thereto, until the close of Nol- 
ley’s official term, the county court never took any new bonds or loaned 
out any portion of the school fund paid in upon personal or landed se- 
curity; that they never examined the bonds which had been taken, or 
new ones taken by Nolley, (if there were any such;) that no bonds were 
ever deposited with the clerk, nor any receipts given for interest or prin- 
cipal paid into the treasury, deposited with the clerk, nor any account 
ra the clerk of amounts so paid into the treasury. If we take these 
statements of the clerk, this order of the court, and the annual settle- 
° ments which appear on the record, what must be the conclusion as to 
their tendency to explain the character of the final settlement on the 
28th October? What other inference can be drawn from the whole 
transaction than that the whole school fund was in plain terms loaned to 
a the treasurer, at a compound annual interest of nine per cent., to be 
q@, managed at his discretion? The control of the court was withdrawn— 
es “the official check of the clerk, who by law was directed to be the depos- 
itory of the bonds, and to keep an: account of the moneys paid into the 
treasury on account of this.fund, no longer existed. Nolley, in fact, be- 
came the court, the clerk/agd treasurer, so far as the school fund was 
concerned. How different must be the responsibilities of his securities, 
if we hold that Nolley’s discharge of all these duties, some of which by 
law devolved upon other officers, was secured by his bond as treasurer. 
In 1835, upwards of $14,000, in bonds and mortgages and money, were 
placed in Nolley’s hands. In 1842, the account current between Nolley 
and the county court showed an amount exceeding $20,000 ) due—$6,000 
of which could not be accounted for. Had the county @ow performed 
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its duty, and required the clerk to perform the duty assigned to him, it 
could scarcely have happened that so large an amount would have passed 
through the treasury in any one year. It will be readily seen, that if thé 
duties of the court and clerk can be imposed upon the treasurer, and his 
official securities be held responsible for his faithful discharge of those 
duties, they in fact become liable, not for his official conduct as treasu- 
rer, but as endorser for, a, loan of the whole school fund. 

In order to show farthe settlement of October 28th, 1842, would 
tend to establishithe a: mou i of money belonging to the school fund which 
actually was paid o the treasury during that year, from the 24th Feb- 
ruary until the’ ‘beh ¢ tober, let us glance at the successive settlements 
from 1837 to the date of this final settlement. It will only be necessary 
to refer to the settlement in reference to a single township, as the calcu- 
lation for all the townships are based upon the same principles. In March, 
1837, the court charged Nolley, on account of township 47, range 9, with 
the sum of $4,514 40: principal, and $263 71 interest. In March, 1838, 
Nolley was charged, on account of this township, with $5,184 29, being 
the amount of principal and interest found due on the former settlement, 
and nine per cent. interest on that amount up to the date of this settle- 
ment. From this, was deducted the amount which Nolley had paid-out 
on warrants drawn upon this fund, which left a balance in his hands of 
$4,776 39. In 1839, the court charged Nolley with the amount so in 
1838, and after deducting the amount he had paid out on warrants, found a 
balance due of $4, 397 39, and charged him nine per cent. interest on 
this to the date of the settlement—making the amount he was debited 
with, $4,792 12. In 1840, the same course was pursued, and Nolleyts: 
indebtedness on account of this township was found to be $4,787 73. ts ; 
In 1841, the calculation, proceeding on the same basis, makes the amount). * ~ 
of indebtedness $4,796 35. In April, 1842, the amount of indebtednesy. 
on account of this township was $4,800 20. On the final settlement in ~ ys, 
October, 1842, (given in evidence by the plaintiff,) the court assumed ~ 
the previous settlement in April as the basis of their calculation, and ac- 
cordingly charged him with $4,800 20, an@i$240 interest, making $5,040 
20, which, after deducting the amount ‘of the bonds, leaves a deficit of 
$1,228 04. Now, what tendency has this settlement, we mean the final 
one, to explain the amount of money, either principal or interest, which 
had been paid to the treasurer on account of township 47, range 9, dur- 
ing the year 1842? Prima facie, and without explanation, it would seem 

to show that $4,800 of the principal and $240 interest had been paid 
since the previous settlement, and that, inasmuch as he could show bonds 
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of $3,812 16, there was a deficit against him of 
t the previous settlements show that this was not the fact 
is $4,800, or thereabouts, had been due by Nolley to this fund 
for years before; and it does not appear that a single cent was paid into 
the treasury during the year 1842 on account of this fund. The settle- 
ment, then, pfoves nothing. We do not meanshat it was not originally 
properly admitted in evidence, but when thew eal transaction, of which 
it forms a part, was brought to light andy d,.its value in proving 
the fact it was designed to establish i is’2 =. ris Ka 

If it be said that by invalidating the effect of-thieso 
















Olficial settlement of 
October, 1842, we leave the plaintiff without t ie means of provitig the 
actual amount of money which came to the hands of the treasurer during 
the term for which the defendants became responsible, our answer is, 
that the loss which happens ma such defects of testimony will justly 
fall upon those whose agents ha ght about such a state of things. 

The law which regulates the management ofthis fund is plain enough. 
Had the treasurer given receipts for all sums paid into the treasury on 











ited with the clerk, and the clerk charged the treasurer with such sums, 
the condition of the fund would have always been easily ascertained.— 
The amount received andthe amount paid out in any given year could 
beweadily shown. If the treasurer neglected to perform any of his du- 
ties, the records of the clerk’s office would at once detect his errors or 
omissions. This was no doubt the policy of the law in requiring dupli- 
cate receipts, and in requiring the clerk to file the receipts and keep the 
« sbonds. One officer was designed to check the other, as the auditor of 
: *public accounts is constituted a check upon the State treasurer. But as 
bthis system, so judiciously prescribed by law, was not observed in Calla- 
Sway county, she cannot complain if embarrassments grow out of a fail- 
“eure on the part of her public agents. At least the losses occasioned by 
*® such a course of conduct cannot with any propriety be visited upon those 
who have never agreed to,be responsible therefor. 

Whatever may have hee the course of the county court, and however 
much they may have departed from the duty prescribed by law, there is 
no doubt that the treasurer and.his securities are still responsible for 
whatever moneys may have becn paid into the treasury on account of the 
school fund during the term and not accounted for atits expir on? | 
the plaintiff must show the amount by some legal evidencély 
tions given b the court evidently point the jury to ¢he #6 ‘ 
tober 28th, 1842, as a leading and controlling docume 
























account of this fund, as the law directed, and one of them been depos-. 
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could infer the losses actually happening ae 1842, spa hich 
would be properly chargeable to the present defendants. These ir tric - 
tions should have been withheld, and the instructions asked by the de- 
fendant, based upon the hypothesis which we have supposed the evidence 
had a tendency to establish, should have been given. at 

One or two questions,in relation to the admissibility of evidence of- “* 
fered by the defendant#j#ave been discussed at the bar, which we will 
now briefly notice... “sr 

It was proved na IN ) He 70D several occasions, refused or failed to 
pay warrants prés@mbedsto. him; and it was proposed to prove further 
that, upon these occasions, he gave as a reason for not paying, that there 
was no money in the treasury. These declarations of Nolley were ex- 
cluded. It is contended that they were admissible as a part of the res 
geste. Itis exceedingly difficultyif not impracticable, to settle upon 
any general principle which will’ @étermine in every class of cases the 
competency or incompetency of declarations offered as a part of the res 
geste. If we resort to authority, we find that adjudications and com- 
mentaries conflict; if we seek for the principle upon which the doctrine 
rests, we find it will not adapt itself to every class of cases and every 
variety of circumstances. If it be the law, that every declaration which 
forms a part of the res gestz, is competent, provided the res gestz itself 
be admissible in evidence, the only question to be decided in a’given 
case, would be whether the declaration offered could properly be ¢en- 
sidered a part of the res geste or not.. This opinion, has been maintain- 
ed by several learned commentators on the law of evidence, and it is 
possible that it may eventually prevail with the courts. The inclination » b . 
of judicial tribunals tends more and more every day to relieve themselves & 
of questions of this character, and let the evidence, along with the obaa: 
jections, go tothe jury. But this principle, whatever may be its merits, ‘ 
has not received any general sanction, although a solitary case may be “""—@ 
found to favor it. In the case of Turner vs. Belden, adm’r. of Pulliam, *** = 
(9 Mo..R. 797,) it was held by this court, that declarations made by the 
possessor of personal or real property, altiough made during the contin- 
uance of the possession, could not be admitted to strengthen or enlarge 
the title which that possession would of itself iniply. Declarations in 
dispazagement of the title, it was conceded, might be admitted, because 

y te fd teerebut the inference which the possession implied, and were 
the interest of the party making them. Whatever may be the 

tliis opinion, and there was certainly an abundance of ad- 
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baustain it, it would not do to carry thé principle into 
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ee f eases anny which declarations accompanying the res geste 
Vidence. There is aclass of cases in which! am inclined 


itok fest injustice would be done by the adoption of sucha 
rincip as was decided in Turner vs. Belden, and ytich must therefore: 
art an exception to the rule. 
f a man be charged with some misconduagagitt crime, his acts at the 
.. time, and immediately subsequent upon the’ commi ‘of the alledged 
» offence, might be very material, and wouldpic ive pth p be competent to 
"relieve him from the charge, and it would beard exe) nde his declar- 
ations explanatory of his acts, although they might fa his defence.— 
A man, for example, is entrusted with a package of money, which he 
fails to deliver according to the directions of the owner, and he is sued 
for the amount. His defence is, that he was robbed. His conduct at_ 
the time of the alledged robbery, in hes for the package, in putting 
the officers of justice on the look-@u —~his pparent or real concern at 
the time of the loss, would certainly be @vidence,in his favor. Would 
not letters written by him, or declarations made at the time of the al- 
ledged robbery, giving an account of the circumstances attending the 
“obbery, be also admissible? (Tompkins vs. Saltmarsh, 14 Serg. & 
“Rawle, 275.) It would seem that the principle determined in Turner 
vs. Belden cannot be safely adopted in every class of cases. But I am 
unable to perceive any thing in the circumstances of the case now un- 
der consideration, to distinguish it in principle from the case of Turner 
vs. Belden, or bring it within eny of the exceptions just alluded to. 

Nolley’s refusal or failure to pay off the warrants presented to him, 

“¢ was of itself evidence that there was no money to meet such demands— 

ay an Thecause the presumption is, that a public officer will do his duty. Had . 

, ¢ Nolley, at the time the warrants.-were presented, placed his refusal to 
Bey them on other grounds, such as their informality or illegality, his 
eclarations to this effect would clearly have been admissible; because 
they would tend to rebut that presumption which his refusal to pay would 
legally imply. His declarations that there was no money in the treasury 
to meet ‘the demands, would only confirm the presumption already raised 
by his acts—and being in his own favor—upon the principle decided in 
Turner vs. Belden, should be excluded. 

The testimony in relation to Nolley’s pecuniary embarrassments, would 
be clearly illegal upon general principles, and under ordinary circum- 
stances. A public officer would not be presumed to apply public moneys 
to meet personal liabilities. His embarrassed condition as anindividual, 
would thereforeyenerally have no tendency to prove hig«misapplication 
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of the public funds. There is no necessary x. tw 
facts. But when the public officer.is shown to have mingled: pr oro) 
ously his own money with the money of the public, and to have Bee 
the constant practiceof meeting demands against the public fund § 







hands with his individual effects, and vice versa to have paid off in 


debts with the publicmomeys, the presumption with which the officer’ 
ordinarily favored ig destro These facts being established, his pe- 
cuniary embarragsa k in the same chain of testimony, and 
should have be 

The other J cheating the judgment is reversed and the cause 
remanded. pout i 











vit, 
Scorr, J. I concur.in reversing the judgment, and the main princi- 


ples of the opinion, but disseng fgp the review of the case of Turner 


vs. Belden. tag 
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BURNS vs. MASON. 


Our statute which makes all contracts which by the common law are joint only, joint. ad ‘ sev- 
eral, does not affect the law governing the liabilities of partnerships. Hence, a note given 
by the individual members of a firm forthe sole use of one member, is not to be treated 
as a partnership debt, and will not in equity be allowed against the property of an insolvent 

firm. 


APPEAL from Platte Circuit Court (In Chancery.) 


Leonarp & Bay, for ppellants. 


1. It is admitted that in the settlement of partnerships, the joint estate is first applicable to 
partnership debts, and the separate estate to the se Mebts.. But in this case, the note for 
$1,500, executed by the partners in their individual names, is the joint and several note of the 
partners, and created a joint and several indebtedness, alfhough not executed in the name of the 
firm. It is clear that the credit was given to both, and that both are principals to the payee.— 
The fact that the money was entered on the books of the firm to the credit of one of the partners, 
cannot,affect-the rights of the payee, who was a stranger to this arrangement. Rev. Statutes, 
title €Contracts.and Promises,” p. 216. 
2. The réason of the rule that partnership effects shall first be applied to the payment of part- 
preference to the separate debts of the partners, is that the property of one part- 
nershall not be takemto pay the private debts of another, and that creditogs have a right to look 
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bin which the credit was given. Ir. this case, both partners were equally 

¢ amount of this note. So far as the payee was concerned, it'was the 

e was the creditor of both, and advanced the money on the credit of 
borrowed and used for partnership purposes, 

3. No question se in this case as to the rights of the other creditors of the partnership, 
fomphe bill shows, that after the payment of all the partnership debts, there would be a balance 
remaining sufficient to’digcharge this debt of $1,500. Besides, it is not alleged in the bill that the 
rights of the creditotio the partnership were affected by the payment of this note. In paying 
this note, Fielding Burns did nothing more than the law would | have compelled both parties to do. 
' If judgment had been obtained against them on the note,’ their joint property would have been 
liable for the amount. The court, in setting aside the payment of the note, “relieved the property 
of the complainant from the payment of a debt for which he was bound, tothe great injury ¢ of his 
creditor. Brinkerhoof vs. Marvin, 5 J.C. R., 320. 

4. The decree, as to the note of $1,500, was against the evidence. The answer of Jas. tens, 
denies al! the material.averments in the biil, and expressly states that the money was loaned: to 
both parties. This is not succesfully controverted by the evidence. The fact thatthe money . 
was placed to the credit of Fielding Burns on the books of the firm, seems to have infiuenced'the 
court in making the decree, whereas this was a private arrangement between the partners, not 
affecting the rights of James Burns, the payee. “OsbOFh vs. U..S. Bank, 9 Wheat., 738; Chapin 
vs. Colman, 11 Pick., 331. > 

5. The bill is multifarious. Daniel D. Burns had nothing todo with any of the transactions, 
and other of the defendants are made parties to the bill, against whom no relief could have been 
properly asked. 

, 8. Even if this note should be considered as the separate indebtedness of each partner, yet the 
interest of each partner in the partnership property may be taken and sold fcr his separate debt; 
and, from the complainant’s own showing, the partnership creditors were not injured by the pay- 
ment of this note. Thesurplus claimed by the complainant, afte® the payment of the partnership 
debts, would have been more than sufficient to pay the note. Moody vs. Payne, 2 J. C. R., 348. 


Isaac N. Jones, on the same side. 


1. The rule is, that several injuries cannot be joined in chancery any more than at law. 1 Mo. 
R., 100, 101. 

2. That the interest of the appellants is in no way connected with the settlement of the part- 
nership matters between Mason & Burns, which is the-main subject matter of this suit, and for 
this reason the bill is multifarious, and should have been dismissed as to appellants. 9 Mo. R., 
293; Story’s Eq. Pl., 262, 397, note 2, 398, 412. 

3.. That if a demurrer would have beer etgihegninst the bill, the court will not grant relief, 
though the appellants have answered. 1 Mo. R., 100, 101; Story’s Eq., Pl., 362-5-6. 

4. The bill shows that the money for which the $1,500 note was given, went into the firm of 
Mason & Burns, and the answer of James Burns states positively that the $1,500 note is a firm 
debt, and the evidence shows that the money was got after the article of copartnership was signed, 
and that Mason & Burns have both acknowledged the justness of the 1,500 note; therefore the 
presumption of law is, that the 1,500 note is a debt due from the firm of Mason & Burns to James 
Burns, and itis incumbent on the complainant to show the contrary, if he sets up that it is an 
individual debt of F. Burns. 3 Kent’s Com., 40-1;4 Mo. R., 74; Collyer on Part., 214, note 3, 
215; note 3, 212; note 1, 227; note i, 267-8. 

5. The answer of sppallsits and the evidence shows that the payment of the $1, 500 note was a 
fair bona. fide transaction, and beneficial in an eminent degree to the firm of Mason é"Burns, and 
within the scope of the*business of the firm, and that under such circumstanees the payment of 
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the note is valid in law and binding upon the firm of Mason & Burns. 0 Comes 3 Coll- 
yer on Partnership, 101, note 1, 216; note, 1, 258-9. : W. “om 
6. The commissioner “decided the $1,500 note to be the individual; fF. Burng n the 
face of the note, and not upon the evidence; therefore the decision } question ii in-the court 
below can have no weight with this Court. “eg 
7. The billadmits the solvency of the firm, and avers that Mason wi! fhhave about $2,000 due him 
after the firm is settled up. The decree of the court below decides the, $1,500 note to be joint, 
and restrains the collection. o£ at from the effects of the firm. Under these circumstances, Mason 
has no right to comes equity to restrain the collection of a note which is admitted 
to be just, and befoi 


















Witson & Refs, for Appellee. 
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1. The firm creditors. had a preference over the $1,500 note, being the individual note of F. 
Burns, with Mason security thereto. For the facts, see copy of the note, signed by F. Burns and 
S. T. Mason; record, page 13. It will also be seen the amount was credited on firm books to F. 
Burns. See also, to this point, the depositions of Campbell, Phelps, McYoung, Parrot, Walling- 
ford, Eldridge, Brown and Almond. Férthe law on this point, see Divien vs. Fowler, 2 Paige, 
400; Egbert vs. Wood, 3 Paige, 518; Melden vs. Retter, 3 Paige, 167; Munford ats. Nicoll, 4 J. 
C. R., 522; 20 J. R., 611; 3 Kent, 36; Fox vs. Hanberry, Cooper, 545; Tayler vs. Fields, 4 Ve- 
sey, 396; 15 Vesey, 559; Faine vs. Jackson, 6 Mass., 242; Bell vs. Morrison, 1 Peter’s R., 370. 

2. When two partners composing a firm differ in good faith as to the propriety of doing any 
act, the partnership is suspended quo ad hoc, and the contract with one, having notice that 
the other is unwilling to it, is void. See Story on Partnership, 183, (note 4,) 5 Paige, 30;2 N. 


H. R., 360; Gow., 231. 
3. The whole transaction; 6 on the part of F. Burns, the partner, and I. N Jones, the agent, “was 


conceived in sin and brought forth in iniquity,” and therefore fraudulent in fact, and void as to 
Mason as well as to the firm creditors. . 



















McBripg, J., delivered the opinion of the Court. 





Samuel T. Mason filed his bill in chancery inthe Platte Circuit Court, . 
against Fielding Burns, Lewis Burns, James Burns, Daniel D. Burns, ,. 
and Isaac N. Jones, setting forth that, in the year 1840, complainant and 
Fielding Burns entered into copartnership, for the purpose of carrying 
on the mercantile business, under the style of Mason & Burns, and that 
it was stipulated by the article of copartnership that each partner was to 
put into the firm $2000 as capital; that said partnership was to continue 
for three years from the date, unless sooner dissolved by mutual consent; 
that if either partner put into the concern more than $2000, he should re- 
ceive interest on the surplus above that sum at the rate of six per cent. 
per annum; that each partner was to share equally in the profits and 
losses ‘Of the concern; that said articles of copartnership were placed in 
the hands of James Burns, one of the defendants, for safe keeping, who 
stated, on the demand of the complainant for a copy of the articles, that 
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is possession; and the complainant not being able to 
gles or a copy thereof, cannot state more particu- 


they werenot int 
obtain either 






that at the time the articles of copartnership were 
entered into, Fielding Burns was not twenty-one years of age, but lack- 
ed about ten monthg-of his majority; that a large portion of the capital 


4 to be furnished by Fiélding, was to come from his father, the defendant, 
James Burns; that said James agreed to furnish his son Fielding the sum 
© “Wof $1500 for his share of the capital, provided the complainant would 


become his security therefor, with the understanding that when Fielding 
attained his majority, the note should be given up, and the amount there- 
of considered as Fielding’s contribution to the capital stock of the cone: 
cern; that under this arrangement the money was advanced by the fa- 
ther, and carried to the credit of the son, Fielding, on the books of the 
firm, and the complainant and Fielding executed their note to James for 
the same. i 

The bill further states, that in pursuance Of the said agreement, the 
complainant advanced, as his share of the capital of the concern, about 
$4850, and Fielding advanced, on his part, said sum of $1500; that the 
business of the copartnership was carried on until the 15th February, 
1843, when said Fielding, combining and confedefating with the other 
defendants to defraud and injure the complainant, suddenly took posses- 
sion.of the goods, books, papers and notes of the firm, and wholly exclu- 
ded the complainant from any participation inthe management of the 
business. It is further averred that the indebtednes#of the firm is about 
$3500, and that the assets of the firm are about $6000, in notes and ac- 
counts due the firm, together with about $2000 in merchandize at origi- 


pal cost and carriage; that there was on the.books of the firm, to the 


credit of the complainant, after deducting his debts, about $500, and to 
the credit of said Fielding, afterdeducting his debts, about the sum of 
$900; that after paying all thexdebtsdueiby the firm, there would be 
coming to the complainant about $2000. 

The bill also alledges a combination on the part of the defendants to 
defraud the complainant, and for such purpose the defendant, James 
Burns, assigned the note for the said $1600, executed as heretofore sta- 
ted, to the defendant Lewis Burns, and@*that the defendant, Isaac N. 
Jones, as the pretended agent of Lewis, made a pretended purchase of 
the said Fielding, in the absence and without the knowledge of said com- 
plainant, of all the notes and most of the goods of the firm, to satisfy the’ 
aforesaid note of $1500, and that said Jones took the same into his pos- 
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session, and refused the complainant access thereto. fh 
the dissolution of the partnership—the appointme: wf avrec -—the 
cancellation of the note for $1500, and an injune restrain dnd in- 
hibit the defendants from disposing of the effects of Aig\parinership con- 
cern. gh 

An injunction was granted in accordance with the “prayer of the bill; 


e bill prays for 


Pe 












a receiver was also appointed to take into his possession all the effects of 


the concern, and jainorder tnade to sell the goods and collect the out- 
standing debts;/afurther order was made on the defendants to deliver. 
over to the receiver all notes, accounts, money and property in their 
hands received of ‘the said firm of Mason & Burns, on the note for 
$1500. 

The defendant, Lewis Burns answered, stating that he had no know- 
ledge touching the partnership transactions of Mason & Burns; that the 
defendant, James Burns, whovwag'the father of the respondent, as well 
as the father-in-law Of the complainant, was far advanced in life, and re- 
quésted respondent to take an assignment of the note for $1500, and col- 
lect the same for him, which he consented to do; that respondent, for the 
purpose of collecting said note, employed his co-defendant, Jones, as his 
agent. He states that the complainant, shortly before filing his bill, sta- 
ted to him that he, respondent, could not collect said note from him un- 
til suit was instituted against Fielding, as he, complainant, was only se- 
curity on said note. He denies all combination and fraud in the trans- 
action. 

Isaac N. Jones answered, stating that he, as the agent of Lewis Burns, 
called at the store of Mason & Burns to collect the said note, and took 
from the said Fielding goods to the amount of about $600, Illinois money 













amounting to $125, and cash notes due the firm to about the sum df ied’: 


$1,069, to be credited on the said note, and which he has delivered ove 
to the receiver in the case, in a with the order of the court. 
He denies combination and fraud. ‘ 

James Burns answered, denying gost of the material averments in the 
bill; he denies that the note was to be,given up when Fielding attained 
the age of twenty-one years, but that it’was given for money loaned to 
the complainant and said Fielding, and was not intended as an advance- 
ment, then or at any future period, to. said Fielding. He denies fraud 
and combination. 

Daniel Burns answered, denying all knowledge of the facts stated in 
iy. gaa bill; also, all fraud and combination charged against 
him. ¢ 

¢ a 
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Fielding, Burng, Answered, admitting the partnership as stated in the 
bill, but denies.tha the note for $1500 was for money advanced to him 
by his father, James Burns, or that the note was to hegiven up and can- 


celled when the fespondent attained the age of twenty4o years; on the 
contrary, the money was borrowed by spn andfipn, on 
their joint sccoustiithough the amount was afterwards carried on the 
4") books of the conéern to the credit of the respondent. That the res- 
ondent delivered the goods, notes and money to his co-defendant, Jones, 
‘as the agent of the assignee of said note, in good faith and for the 
purpose of paying off said note, which was honestly due to said as-jfy 
signee from said respondent and complainant. o> 


He charges the complainant with abstracting property, and misapplys 
ing the funds belonging to the firm, to a considerable amount; with m9-/* rs 
king false entries in the books, and erasing correct entries made by res-° 
pondent. Does not know what would be due complainant on a fair set- 
tlement of all the business of the firm. He denies? fraud and combi- 
nation. , 

Replications were filed to the several answers of the defendants, and 

case was then referred to a special master commissioner, to take an 
“account of the affairs of the copartnership. sie 

The commissioner filed his report, in which he. Rays: “The commis- 
sioner has arrived at the conclusion that the firm of Mason & Burns is 
not, as such, bound for the note of $1500 executed by the complainant 
and Fielding Burns to James Burns. The corhinissioner i is brought to 
this conclusion from the following facts, viz: The Said note, although 
made after the articles of copartnership weré signed between Samuel T. 

on and Fielding Burns, is not execu s the name and style of Ma- 

& Burns, but is signed by the indivi fals, Samuel T. Mason and 
Si Burns. From the fact that areas thus obtained of James 
Burns, senr., was entered to the ofe@ibof Fielding Burns on the books 
of ‘the firm of Mason & Burns, ap imed by said Fielding Burns, in 
his answer, as part of the capital placed in the firm of Mason & Burns by 
him. «It would therefore appear that the said sum of money was obtain- 
ed, not for the use and benefit of the firm of Mason & Burns, but to ena- 
ble Fielding Burns to take his place iebskiner therein, and for his spe- 
cial benefit.” 


The court decreed that the injanation be made perpetual, and being of 
opinion that the note of $1500 was the individual note of Fielding Burns; 
with said Mason as seeurity, and that the assets of the firm could not be 
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appropriated to the payment of the same until the debts of said firm were 
first paid and satisfied, the receiver was ordered.to tine thegfitm debts 
first, pro rata, out of the proceeds in his handy arising. from the effects 
of said firm. x9 
A motiongwas made to set aside the decree s grant a new hearing, 
which was overruled and exceptions taken, “a James Burns and 
Lewis Burns appealed to this Court. 4 
The only m appealed from are the orders of the court setting “. 
aside the con etween Fielding Burns and Lewis Burns for the pay-' 
ment of the note out of the partnership effects, and postponing the pay- 
@inent of the note until all the partnership debts were paid. 
We shall first inquire whether the advance of the $1500 made by James 
* Burns, senr., was intended as a loan to Mason & Burns, to be repaid at 
. ysome future day, or whether it was furnished for the benefit of Fielding 
Burns, to enable.him to rai#e,the capital which he had, by the articles of 
partnership, enteg@d into a few days prior with Samuel T. Mason, un- 
dertaken to advanée to the mercantile firm of Mason & Burns. 
The commissioner in chancery, in his report, refers to two facts, upon 
which he mainly relies, in arriving at the conclusion that the $1500 was 
intended by James Burns, senr., as an advancement to Fielding Burns 


to enable him to _ his part of the capital stock of the firm of Masdh™ 


& Burns. These facts are doubtless entitled to due consideration, but 
are not conclusive within themselves. Other facts developed in the an- 
swer of James Burns, senr., and the testimony of witnesses, tend irre- 
sistibly to the same @onclusion, and when taken in connection with those 
stated by the commissioner, establish the proposition beyond reasonable 
doubt. a 
James Burns, senr., in Mmanswer says, “that about the last of ee ; 
ry, 1840, said complainant and wife came to respondent’s house on t 
at which time complainant fe va ed respondent to let Fielding enter 
into partnership with him in themme@reantile business, when respondent 
partially agreed that said Fielditig tnight, and that respondent woulddoan ‘ 
said Fielding the sum of $1500, oy ‘complainant and Fielding executing 
their joint note to him for the same.” At this time Fielding was not of 
age, and the presumption is that he had no means of his own, and his 
only reliance for funds, to enable him to advance his portion of the cap- 
ital stock of the mercantile:firm, was upon his father. His father having 
consented that he might embark in the business, and having agreed to 
“loan him the amount of $1500, he accordingly formed the partnership, 
and undertook to furnish $2000 as his part of the capital of said concern. 
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The formation of the partnership and the loan of the money were each 
' dependént on the*other—hence, when the money was obtained; the 
amount was credited on the books of the firm to Fielding Burns, as so 
much advanced by him. If any other evidence sary to show 
that the loan was,to Fielding, to enable him i goign upon 
equal terms withiMaton, it may be found in the answer: his father, who 
says, in an after part of his answer, “that afterwards, about the 20th 
February, 1840, said complainant and Fielding came to respondent’s 
‘house to get the money, when respondent handed to said Fielding the 
sum of $1500, telling him that he was to have the money upon the cohi- 
dition that complainant and Fielding would sign the articles (the article “ 
of copartnership) which Lewis had written for them to sign, and tha _ 
said complainant and Fielding would execute their joint note to him*fo 
that amount, and that said complainant refused to sign said articles, at 
which time a difficulty took place between said : Somplainant and Field- 
ing in settling upon the articles of partnership -them, and fixing 
upon the price of the old stock of goods which complainant then had on 
hand.” Upon the refusal of Mason to sign the articles, they were de- 
yed, and the money returned to James Burns. An application was 
sequently made by Fielding to his father to loan the money to him 
~.and Mason, but the father positively refused, telling him “that he would 
sooner see the money burnt, than to see a difficulty between his children, 
and if they went into partnership, it would result in a difficulty.”” The 
money was afterwards obtained, through the iftervention of the wife of 
James Burns, and the note executed and by hét delivered to her hus- 
band. 
_ The object, then, for which the money was loaned, was unquestionably 
»t® enable Fielding to make the advan ich he had undertaken to 
“make, by the articles of partnership previously entered into between him 
and Mason, each binding theiselyeg.to advance thesum of $2000, to be 
ed in their mercantile businegs; es 
aving ascertained what was of the loan, we shall next in- 
into the intention of the parties to this transaction. This inten- 
tion’we shall deduce from the evidence.of some of the witnesses, taken 
in the cause. 

Richard C. Phelps testified, that on first January, 1840, he was 
at the house of James Burns, sent, when he saw Fielding Burns and 
Samuel T. Mason counting money, which he understood belonged to 
James Burns, senr.; that he saw some one write a note, and also.some 
articles; saw Daniel Burns and also Samuel T. Mason writing; that he 
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understood from Mrs. Burns, wife of James, that the money, which he 
sawewas going to Fielding after he became of age; that he whderstood 
also from James Burns, senr., thatthe reason why hié'took a note from 
Mason was, to: smgke him, James, safe; that the note spoken of was for 

od from the conversation which was had at the 
house of. Jamés’ Burns, senr., as aforesaid, betweengMrs. Burns, Samuel 
T. Mason, Daniel Burns, Fielding Burns, and said James, that the note 
before mentioned ‘was to be destroyed when Fielding Burns became of 
age. The money he saw as aforesaid was for the purpose of Fielding 
Burns going into partnership with Samuel T. Mason. 

@ Jesse McYoung testified, that sometime-in the year 1841, he had a 
», ¢onversation with James Burns, senr., about Fielding Burns running for 
®. @olonel, and observed that if Fielding got beat, it would cost a good 

deal, when his father said it was his own look out, for he had given him 
$1500 when he went.into partnership with Mason; that he had given it 
to Fielding as sn until the property was divided at his death, 
and then, if there any more, he would get it; that he had given Lew- 
is Burns 1500 or $2000.. 

Evan Parrot testified, that in 1841, James Burns, senr., called on him 
for money, at which time he was hard run, and Mr. Seen rather apdlo- § 
gised for calling on him for the money, by stating that he had paid out of 
had to raise $400, and that he had given or let Fielding Burns have 
$1500 to go into merchandizing with Mason; he appeared to think Field- 
ing was young and would not do well with it. 

W. B. Almond. te@tified, that in 1840, he was at the house of James 
Burns, senr., and held a conversation with said Burns, in substance as 
follows: He inquired of witii#ss whether he knew the situation and cir- 
cumstances of his son-in- amuel T. Mason, asa merchant? witness 
replied he did not; he then told ness that his son Fielding had gone 
into partnership with Mason, aiid that,when requested to advance the 
said Fielding money to put in he had refused to do so for the* 
réason that he did not know; ecuniary situation of Mason was .! 
in the east; that the said Fielding being under age, if the said Mason 
was indebted on old scores largely i in the east, the amount he might ad- 
vance for the said seer. ‘ould be a total loss, and do him, Visiting, 
no good. ioe 

James Burns, senr., f % ated that he had advanced $1,500, by 
the said Mason signing the note to make. him safe, should: his apprehen- 
sions above named be well founded. Mason was the security, and the 
money had gone into the firm of Mason & Burns, and, as the witness 
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understood, as Fielding’s share, or part of his share, of the capital of said 
firm. 

The foregoing summary of the evidence, on the question of intention, : 
establishes, we think, beyond doubt, that the $1,500: uxD 7 
Burns, senr., was intended as an ultimate advani 
ing, who was within a few months of his majori 
enabling Fielding to engage in the mercantile business with his brother- 
in-law, Samuel T. Mason. The conclusion is reasonable and the object 
laudable. " 

If it be true, as above intimated, that the note in inestios was given 
by Fielding Burns, with Samuel T. Mason as his security, to J 

, Burns, senr., for the purpose of raising money to be used by Ficldiee 
as his part of the capital stock of the mercantile firm of Mason & Buri 
, then it does not form a partnership debt for which the firm, as such, ‘is ) 


«primarily liable. 

It is conceded by the appellants’ counsel, that *. settlement of part- 
nerships, the joint estate is first applicable to ership debts: Such 
is unquestionably the law. Butit is contended, that in this case, the note +: 

‘» “although executed by the partners in their individual names, is the joint 
é 5 5 ge note of the partners, and creates. a joint and several indebt- 
Gay ness, and therefore the effects of the firm are ” ag applicable to 

the payment of the note. 

Our statute, which declares that all contracts Aiich, by the common 
law, are joint only, shall be construed to begoint and several, does not 
affect the question now under consideration. statute does not change 
the rule of law governing partnerships. So far as the payers of the note 
are liable, their liability is joint and several; but being so, it does not 
follow, as a legal consequence, that hae perty of the firm is the fund 
out of which the note is to be paid, er at the option of one of the 


— or the payee. On the contrary, the property of a copartner- 
upon the insolvency of “aie considered in equity asa trust 

r the payment of the p creditors, whilst the creditors of 

ividual members are entitled,to be first paid out of the separate 

piopetty of the partners. In the’@A® ease, the contract is with and the 

or to the firm; in the oth e » the contract is with and 

the credit given to the individe + hence, there is no hardship 
“in.the rule, as each class of credit k to that fund to which they 

. gave. credit. 3 Kent’s Com., 64.}4tig\similar, somewhat, to three sep- 

, Larate and distinct funds, for the payment of different classes of creditors, 
Sad for instance, the property of Mason is first liable for his:individual 
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debts—the property of Burns is first liable for his individual debts— 
whilst #lfe property of the partnership is first liable for thedebts of the firm- 

The note in.question being the joint and several nete of Samuel T. 
Mason and Fielding Burns, is a charge upon the separate property of 
each, and not tob@ enforced against the property of the firm, unless there 
be a want of sufficient individual property, and after satisfaction of all 
demands against the firm. 

The bill alleges that, after the payment of all the liabilities of the firm 
of Mason & Burns, there will remain a large surplus to be divided be- 
tween the parties. From the face of the bill, then, it would appear 
that so far as the rights of the creditors of the firm were concerned, 

ere would be no necessity for the interference of the court; but the 
ites turn out differently, for, it is manifest from the report of the com- 


- missioner, that the firmis insolvent. The court having taken jurisdiction 


of the case, and findifigythe estate insolvent, it became the duty of the 
court to protect the ests of the creditors of the firm. 

For the reason aforesaid, the decree of the Chancellor ought to be 
affirmed, and the other Jtidges concurring, the same is affirmed. 


sa 
. » © ALLEN ws. DAVIS. 


’ 5 

A note is made payable ‘so soon as the iim dnt can be made on a suit in which B. is plaintiff, 
and the heirs and legal representa of C. are defendants.” At the time there are two 
suits pending, one literally corresponding with the case described in the note; in the other 
B. is plaintiff, and the widow, heirs and Jegal representatives of C. are defendants, In the. 
absence of other proof, the note will not betel due until the money is made in the 


former, though the description might be shown to apply to the latter, it bzing imperfect as» 
to the latter. ; , 


APPEAL from) Chi 


Crark, for Appellant. bia m “Gy 
Ast. The finding of the court was clearly against evidence, and 
2nd. The court manifestly erred in refusing to set that finding aside. 
; 31 
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The appellee insists*that the verdict ought to stand. That so soo the sale was made on © 
either of the executions, the note became payable, appellant being th hdser ; and especially, 
as the land sold for a larger sum than that called for by the note. a 


Napton, J., delivered the opinion of the Court. 


This was a suit on the following assigned note : 
“<I promise to pay to Thomas W. Isbell, thirty dollars, without defalca- 
tion or discount, so soon as that amount can be made from a suit now 


* pending in the Chariton Circuit Court, in which I am plaintiff, and the 


heirs and representatives of James H. Usher, late deceased, are defend® 
ants, as witness my hand, this 9th July, 1844. Tu. H.Auten.” On this 
note appeared the following assignment: ‘I assign the within to John 
W. Davis, this 6th November, 1844. Tu. W.ds 
On the trial, it appeared that Allen had instituted two suits in the 
Chariton Circuit Court on the same day, namely, the 2nd September, 
‘> on two mortgages—one of which had been executed by James H. 
sher and his wife, on the 20th day of May, 1842, to secure the pay- 
ment of $401 79 due upon a note assigned by ome Feazle to said Allen, 
and the other executed on the 23d day of May, 1842, by James H. Usher 
alone to said Allen, to secure the payment of $107.65 due upon a note 
given by said Usher to one Abell, and assigned by Abell to said Allen. 
The mortgages covered the same property. Oné of the suits was against 
Usher and wife, and the other against Usher alone. In 1843, the death 
of USher was suggested, and the suits were revived by scire facias ; the 
one against the widow and heirs and legal representatives of said Usher, 
and the other against his heirs and legal representatives, alone. Judg- 
t was obtained in both cases, und both the executions were levied 
property, and the same return was upon each, showing that the 
ed property only brought sufficient to pay off the elder mort- 
“Upon this state of facts , ing, the defendant claimed that 
“he S Avatitled to a verdict; buf#he circuit court decided otherwise, 
and gave a verdict and juidjjenentt for 1@ plaintiff. 
The note sued on this case Was “payable so soon as the amount ac- 
knowledged to be due could be made"frém a suit pending in the Chariton 
Court between the maker and the heirs and representatives of 
* Jas H. Usher. It seems, thatthere were two suits pending in this court, 
Jat the same time, and both for the purpose of foreclosing mortgages upon 


e 
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the same land. One of the suits was against the heirs and repre- 
sentatives of Usher, and the other was against these same parties, but 
also included the widow as one of the defendants. No evidence was 
offered to show. which of the suits was intended. The description in the 
note might appl sither, if one only had been actually pending. But 
as there were tw ts in which Allen was plaintiff and the description 
in the note literally applied to one, and would have been but an imper- 
fect description of the other, the first must be intended, in the absence 
of all proof to the contrary. The other Judges concurring, the judg- 
ment is reversed. 
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* Se WBUXTON vs. CARTER. 


In ejectment, a plaintiff must shew title in himself before the ouster Jaid in his declarations, ») , 
APPEAL from Warren Circuit Court. 


Campsett & We tts, for 4ppellant. 


1. The provisions of the tax sale law, approved February 27th, 1843, so far as they tend to 
convert bad titles into good titles, aré unconstitutional, and when used in order to eject third par- 
ties from land, they should be considered voi |. 

2. The provision of said law making the sheriff’s deed prima facie evidence of title in the pur- 
chaser, is a violation of the principles of ‘the constitution. 

3. ‘The lands sold under the said tax law in 1843, were not sales of lands for taxes, but were 
lands that had been previously either sold to the State for taxes or forfeited to the State for taxes; 
and whether the title of the State thereto was megior bad, the State could not conetinnaeey 
pass any law to make its own title better.” cai 

4. The sheriff’s deed may afford prima facie evidénce that he had advertised and sold the land 
as stated therein, but it does not tend to prove that.all other officers, in other places and former 
years, have discharged their duties correctly ae 

5. It is the duty of the legislature by prosper ctiv acts to enforce the payment of the land tax, 
but not to give a legal value to bad tax titleswh ck have already accumulated in her hands by the 
ignorance and mistakes of her public.officers, "we «.. 

6. The State acts in a double capacity—tha of Tae maker and that of a great land proprietor, 
and it is not proper for her in the first capacity to givea false value by law to imperfect fitles - 
by her in the second. : 

7, The defendant has rebutted the prima facie case made out by the plaintiff’s deed, by inow. 
ing many irregularities in the proceedings, as follows: 
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Ist. The land was assessed to Langham, when the title was in Armstrong. 

2nd. Jt was assessed to Langham when he was dead. 

3rd No descriptive lists of transfers were kept in the clerks’ offices ot Warren county. 

4th. The land was not assessed, valued and taxed separately, but in gross with another tract of 
land. ; 

5th. The land tax of this and another tract were arbitrarily separated ry Register when he 
certified out the list for sale. 

6th. The land was certified out as delinquent lands for Warren county jor three years before 
Warren county had existence, and the county taxes for those three years belonged to Montgom- 
ery county, and not to Warren county. 

8. The verdict is defective because it does not describe the land found to be withheld, i. 
by a general reference to the declaration. 

9. The sheriff’s deed does not conform to the law. 

10. The record in this cause shows a gross irregularity, in this: When the land was once sold to 
the State and not redeemed, if the tax sale was regular and valid, it became the property of the 
State, and after that time it ought to have been assessed to the State, and not assessed to Angus 
Langham; but the officers of the State, in violation of law, continued to assess it to Angus Lang- 

« «.©*ham, and these subsequent illegal assessments formed the principal part of the amount for which 
“a ts Jand was certified out and sold. 


or 
Leonarp & Bay, for Appellee. 


1, The sheriff’s deed of the 13th October, 1843, vested in the plaintiff, prima facie, a title in 
fee simple to the premises in ee under the 16th section of the act of February 27th, 
1843, 

ist. It was competent for the legislature to give this effect to the deed. The law is not retro- 
spective in its operation, within the meaning of our constitution, and the legislature may enforce 
the collection of the taxes by any penalties they think proper toimpose. 1 N. Y. Rev. Stat., 411 
~12, secs. 80-1. 

2nd. Although the statute has been repealed, the deed executed under it is, by the 16th section 
of the Revised Statutes, title “Evidence,” possessed of the same vigor it originally had. 

2. It is sufficient, under our statute, for the plaintiff in ejectment to show title in himself at the 
commencement of the suit, and therefore it is no ground for the exclusion of this deed that it shows 
the origin of the plaintiff’s title to be subsequent to the day of the ouster laid in the declaration. 

At common law, the plaintiff must show title in himself previous to the day of the demise laid 
in the declaration. Our statute, however, has swept away all the fictions of the common law in 

to the action of ejectment, and with them the rules by which they are regulated. The 
e-“Ejectment,” sections 5 and 9, prescribes the averments to be put in the declaration and 
is Necessary to be proved on the trial.. The ayerments are, title in the plaintiff on a certain 
specified—the subsequent entry of the defendant, and the withholding of the premises 
he -plaintiff at the commencement of i the proof is title in the plaintiff, and 
ip the defendant, at the commenc e suit. 
deed did not show that the title . to the plaintiff, passed subsequent 
tothe commencementof the suit. The suit was cOémmenced on the 13th October, 1843, and the 
deed was executed on the same day; and the question whether the deed was executed at the com- 
mencement of the suit was for the jury, and not for the court, on a motion to exclude the deed. 
6 Bac., 119; 6 N. H., 537; 15 Mass. Rep., 346. ; 
+ ‘Staternent,: of the land io the name of a person other than the owner, does not invali- 
nt, and of course does not touch the validity of the plaintiffs deed. 
The te i isa lien upon the land, and not a mere personal charge against the owner-(Rev. Stat., | 
. 3 ye >, 
salt : 
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1825, p. 672-3, sec. 25; Rev., Stat., 1835, p. 641, sec. 1) and the tax sale vests in the purchaser 
aright to the land and not a mereright to the estate therein of the person assessed, and extin- 
guishes all adverse titles except the title of the United States and of this State. (Rev. Stat. 
1825, p.677-8, sec. 375 Rev. Stat. 1835, p. 542, sec. 6.) 

5. The plaintiff ’s aingtraction in relation to the separate assessment of the land was properly 
refused, because— ~ , | 

Ist. There was no evidence of a joint assessment with any other tract. The proof given by 
the defendant, instead of showing such an assessment, showed that, while the tract in controversy 
was assessed, the tract standing on the “tax book’? immediately above it was not assessed. 

2nd. An assessment of a gross sum against two tracts of land does not invalidate the assess- 
ment so as to defeat a sale of either tract on account of the non-payment of its proportion of the 
whole tax assessed. 

3rd. The land in controversy was sold as land belonging to the State which she had acquired 
either by purchase at previous tax sales or by forfeiture for the non-payment of taxes; and if so, 
the invalidity of the assessment for the years 1835, 1836, 1837 and 1838 does not invalidate the 


deed. That instrument is presumptive evidence of title in the plaintiff, and this presumption isit’y) a 


not repelled by proof of the illegality of the assessments for the years specified, if the land hadwe 


previously been sold or forfeited to the State for the non-payment of taxes, and any tax lawfully” 
assessed upon it was due‘and unpaid at the time of the sale for six years prior to 1841. Statutes 


of 1842-3, p. 137-8. 
Scort, J., delivered the opinion of the Court. 


This was an action of ejectment brought by Carter against Buxton to 
recover possession of .a tract of landsituate in Warren county, in which 
Carter recovered judgment. 

The declaration alledged that on the 5th day of September, 1843, Car- 
ter was entitled to the tract of land in-controversy, and that, on the 10th 
of the same month, he was ejected by Buxton. The deed offered in ev- 
idence by Carter to show'title in himself, was dated the 13th October, 
1843. The reading of this deed to the jury was objected to on the ground 
that it did not show title in Carter before the day laid in-the declaration. 
The objection was overruled, and the, feed was read, to which Daxtas 
excepted. 

Our statute on the subject of the ion of ejectment is substantially: 
a copy of that which exists in the State of New York. In the case of | 


Siglar vs. Van Riper, 10 Wend., : was maintained that the plaintifr- 


in ejectment must show title in him before the day laid in his 


ration. It is clear, that in this’ cage, the plaintiff, according to his own 


showing, had no title to the-préthises at the time of the ouster com- 
plained of. 

There are other questions in this case siete: to which we express. Ho 
opinion, as it was suggested by the counsel for the appellant that on’ a 
new trial they will be presented i in a different shape. 

The other Judges concurring, the judgment will be reversed. 
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DESTREHAN vs. SCUDDER. 


A. having leased certain premises procures B. to become surety for the payment of the rent; 

and to indemnify the surety executes a mortgage on certain lands, by which he provides, 
“if he fail to pay the whole or any part of the rent, B. may sell,” &c. A., alledging a 
failure on the part of the lessor to comply with the terms of the lease, refuses to keep the 
premises the full term, and to pay the entire rent, and B. becomes liable for the whole 
rent, A. having abandoned the possession, B. compromises with the lessor, and gives the 
lessor possession before the expiration of the lease. 3B. then advertises to sell under his 
mortgage. Held: 


“1. The lessor taking possession under such circumstances, does not release A. from the pay- 
ment of the rent. 


i 2. It appearing that the compromise was made by B. in good faith, although not binding on A., 
. me yet it being manifestly to his advantage, a court of equity will not restrain B. from enfor- 


cing his legal rights under the mortgage. 
3. A mortgage, with a power to sell in the mortgagee, is valid. 


4. A judgment of a foreign court, having jurisdiction of the persons and sudject matter, is 
conclusive between the parties, in the courts of this State. 


APPEAL from Cape Girardeau Circuit Court. 


Boer & Ranney, for 2ppellant. 


Ist. Could the chancery court entertain jurisdiction of this cause? Does it not come under 
either the heads of trust, fraud or accident, or a case of extreme hardship? 

2nd. If the court entertained jurisdiction of the eause, was not the eourt bound, if any thing 
was found in favor of: defendant, to enter a decree against plaintiff for the amount so found, and 


: fox m= way to be made, instead of permitting defendant to get the same in the best way he could, 


like the present decree. 


aired into in this suit; and was not those matters definitively settled in the suit of Scud- 
aulding, in Parish Court of New Orleans, the record of whieh is here in evidence? 
Was fee, for the full amount paid by him for Seudder for 
e months rent, and interest thereon ab = » after deducting the $112 57, made by 
nt i in New Orleans Parish Court? ; 


‘Scudder, taken by himin a suit of Destrehan vs: John Scudder, case in the St. Louis Court of 
we Pleas, and?afterwards suffering them to be read on the hearing of this cause. 


1, for pellee. 


‘The power-of sale vested in the mortgagee wi.hout any proceeding for tee, is eon- 
spirit of our laws, and contrary to public policy and void, and in all cases, a party 
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should be required to procure a decree of foreclosure before he undertakes to sell mortgaged pre 
mises, and for that reason the injunction should have been sustained as to the whole amount, as 
well as to a part of the sum claimed by Des‘rehan. 

2nd. Destrehan, asthe security of Scudder, gave his notes to Paulding for nine months rent of 
the Planters’ Hotel, oh a compromise, without the consent of Scudder, voluntarily, and at a time 
when he well knew tijat the Hotel had not been kept in tenantable order by Paulding, that it had 
been rendered unprofitable by the failure to obtain gas light for it, on account of the alledged in- 
debtedness of Paulding to the Gas Light Company; that the Hotel had been abandoned by Scud- 
der and tendered to Paulding, and that a suit had been instituted by Scudder against Paulding to 
cancel the contract, and obtain damages, and which suit was then still-pending and undetermined; 
and under such a state of facts the security, Destrehan, cannot recover against Scudder, the prin- 
cipal, the amount which he has thus unlawfully volnnteered to pay, and for this reason the decree 
should have been to enjoin the said Destrehan altogether from selling said land. 


3rd. Destrehan cannot recover from Scudder any part of the money which he claims to ha¥e 
paid for the rent of said Hotel from the first of May ’tilfthe first of August, because on the first 
of May, Paulding, the landlord, took possession of the Hotel, with the consent and connivance — , 
of Destrehan, and continued to use, occupy and enjoy it from that time, on a compromise c ‘*. 
sively made between Destrehan and Paulding, without the consent, and contrary to the wishes Of | 
Scudder, the principal. The sum of $1,875, thus unlawfully assumed by Destrehan before it wastjaae 
due, and for a space of time'in which Paulding was in possession of the Hotel, could not be law- © 
fully recovered by Destrehan from Scudder, even if his claims for the amount of the rent previous 
to the first of May, were just. 


4th. Destrehan was not entitled to recover from Scudder any part of the money claimed by him, 
because it does not appear that he had paid to Paulding any part of the rent, not even the sum of 
$1,875, which had been advanced by Scudder for that purpose; but he merely executed to Pauld- 
ing his individual note for the amount of nine months rent, which note did not amount to a pay- 
ment or satisfaction of the debt; nor to a release to Scudder, and therefore he was not entitled as 
security to recover any thing from Scudder, the principal, nor to sell the land of Scudder; and 
the decree, for that reason, should have been to enjoin the sale entirely and absolutely. 


5th. There appears to have been a fraudulent coliusion between Destrehan and Paulding, to in- 
jure Scudder, as appears by the unlawful compromise between thei in the absence of Scudder, 
by the attachment of Destrehan against Scudder, in which Paulding was his security, and under 
which a large amount of valuable property belonging to Scudder was seized, sold and sacrificed 
for a nominal sums and by the fact that tne note of Destrehan was received by Paulding for tre 
rent, instead of an actual payment, and by the general conduct of both of thei after the depar- 
ture of Scudder from New Orleans; and on account of this collusion they do not come inter a, 
court of equity with clean hands, and Destrehan is not entitled to the favorable consideration of ‘ 
the court. + * 

6th. Even if it be lawful to execute a mortgage with a power of sale in the mort jn cas 
where the power of sale depends on a failure to pay money directly, such a power ou sags ne 
exercised, nor tolerated by the courts, when it’ nds on a contingent liability, or ~ afailare to aa 
comply with the terms of a complicated cot vith a third party; and for that reagomhe said # 
Destrehan had no right td sell without aa gm and the injunction “eis: by! hy 
been absolute for the entire amount claimed. 2 : 

7th. Even if a power to sell under a mortgage reserving a power of sale in the norigagedich 
be sometimes lawfully exercised by the mortgagee, such power ought not to*e exercised, hor its 
exercise permitted by the courts, in a case like this, in which a part of the money hag es 
by the principal to the security; in which there was a suit pending by the Principal Srp ee 
contract and avoid future payments; in which there had been a compromise betwy s tye 
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attachment had been issued by the security against the principal, and the property of the princi- 
pal sold and sacrificed under the same, and in which the proceeding had been numerous and com- 
plicated; but in every such case the claimant should be required to foreclose his mortgage, either ' 
under the statute, or by a proceeding in chancery, so that it may be determined by a disinterested 
tribunal how much has been paid, and how much is still due, and whether a decree for the sale of 
the property is necessary ornot. For this reason the injunction should have been entire and ab- 
solute as to the whole amount. 
8th. The depositions offered by Scudder and objected to by Destrehan, were properly admitted, 
because, although taken in a different cause,jyet they were duly taken between the same parties 
and in relation to the same subject matter of dispute. The technical objections made thereto, 
were not sustained by the facts of the case, so far as appears by the bill of exceptions. 
8th. The deposition of the witness whose evidence was objected to on the ground that he was 
Scudder’s security in the injunction bond, was properly admitted, because that deposition was 
taken between the same parties, and in relation to the same matter of dispute, long before he be- 
came security in the injunction bond, agd at a time when that subsequent securityship could not 
have had any influence oa his testimony. 
. 8 ew The defendant, Destrehan, asked for no decree in his favor, for the sum of $1,875, nor 
‘e ofs it appear from the record that he desired it. He advertised to sell the land on his own au- 
cthority, as the mortgagee. without asking fora decree of court: the court permitted him to go 
“) on with the remedy selected by himself, to the extent of $1.875,and no more. Of this he has 
no right to complain, unless he can show that a larger sum was due to him. 
11th. Destrehan, as mortgagee, advertised for sale several tracts that were expressly reserved 
and exeepted in the mortgage, as well as those conveyed by that instrument, and this justified an 
injunction. 


, Napron, J., delivered the opinion of the Court. 


In January, 1843, Scudder filed his bill in chancery against Destrehan, 
* in the Circuit Court of Cape Girardeau county. 
The bill stated, that in October, 1840, the complainant rented of Cor- 
nelius Paulding, of New Orleans, a hotel in that city, called the Planters’ 
Hotel, for one year from the 1st Nov. 1840, at the price of $7,500, pay- 
able in monthly instalments of $625 each; that the lease embraced the 
\honge, furniture and fixtures, and all the appurtenances and privileges 
«b@ appertaining to the same, and among others, the use of the gas tubes and 
6s «a ached tosthe building; that it was also understood and agreed, 
at. age jnilding was to be kept in tenantable repair, and that said Des- 
rh came complainant’s security.on said lease. The complainant, 
to secure Destrehan for this liability, executed a mortgage of certain 
fands"i im the counties of Perry and Cape Girardeau. The bill alledges, 
“that i in consequence of Paulding’s indebtedness to the Gas Light Com- 
ithe complainant was refused gas to supply the hotel, and that the 
‘ngems of the hotel were injured by leaks in the roof which let in 
So that they were unfit for habitation; that in consequence of 
S; he declined paying any rent to Paulding, but deposited 
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with Destrehan, as collateral security, the sum of $1,875, (three months 
rent,) and commenced a suit for damages against Paulding, which suit 
‘A is averred to be still depending in the Supreme Court of Louisiana.— 
'*” This conduct, it is averred in the bill, met with the decided approbation 
of Destrehan. In the month of April, 1840, the complainant gave Pauld- 
ing notice, that his house was untenantable, and accordingly he left New 
Orleans for Perry county, in this State, where he has ever since resided, 
and on the Ist May, Paulding took possession. The bill then charges 
that Destrehan and Paulding combined against the complainant, and: that 
Destrehan commenced a suit against him in the Parish Court of New 
Orleans for $3,750, in the progress of which the complainant’s property 
was sacrificed, and that Paulding became: Destrahan’s security on the 
attachment bond in said suit. The bill further charges, that Destrehan 
afterwards, in Sept. 43, commenced another suit against complainant i mh, 
St. Louis; and that still further to harrass him, he has given notice that 
he will sell at a time specified, the lands in Perry and Cape Girardeau, 
conveyed in the mortgage er deed of trust—and that he has advertised 
lands expressly excepted in the mortgage. The bill therefore prays a 
perpetual injunction upon this last proceeding. 

Destrahan, in his answer, admits most of the facts as stated by Scud- 
der. He admits, that his impression had been, that Paulding’s conduct . 
in relation to the gas and the repairs of the Hotel, had been such as to 
authorize Scudder to abandon the premises, but the decision of the Par- 
ish Court of New Orleans, afterwards affirmed by the Supreme Court 
of the State, he supposes was conclusive evidence against Scudderén 
these points, and made him liable for the whole years rent. The res- 
pondent admits that after Scudder left New Orleans, he notified Pauld- 
ing that he desired a settlement, and proposed to pay him the six months. 
rent, (during which time complainant had occupied, ) but Pauldingyd ft Rf An 
clined, on the ground that Scudder’s occupancy had been duri > Hy We AO 
business season in New Orleans, and he could not expeétia Propo: vtion ite 
rent for the summer months. Paulding was willing to comproy ise he ee 
giving up three months rent and taking immediate possession, apd this” | 
proposition Destrehan acceded to, believing, ashe states, that he was) Bao 
liable for the whole year. The answer then avers, that Destrehdtt ‘paid, » 
Paulding $5,625, being the rent for nine months, and deducting: thi 
$1,875 which Scudder had left with him, that Scudder was still ind@h 
to him in the sum of $3,750. Destrehan admits that he commen 
suit in attachment against Scudder’s effects in New Orleaiiy fo 
amount, but he only realized from this suit about $120 00. a é an 
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states, that this suit in New Orleans, and the one in St. Louis, were 


both terminated before he directed proceedings on the mortgage. The 4. 


answer disclaims all combination, &c. 
The deed from Scudder to Destrehan was made an exhibit. Thisdeed 
was expressed to be given “to warrant said Destrehan against any loss, 
damage, costs or trouble, that he might be exposed to by our want of 
punctuality to fulfill our above mentioned engagements with Mr. 
‘Paulding, of New Orleans, he, said Destrehan, being our security for’ 
said monthly rent. Now if the said Scudder should fail to pay the whole 
or ‘any part of said rent, which he may stipulate to pay monthly to said 
Paulding, then the said Destrehan shall have power to put up six notices 
' by six advertisements, severally to be put up at public places in said 
counties, of the time and place of sale of said lands, hereby transferred 
to him, and in accordance with said notices, shall sell at public auction 
to the highest bidder for cash, and after having executed a deed of trans- 
fer to the purchasers thereof, and having received the consideration 
thereof, he the said D. &c., after deducting the sum of money he may 
have had to pay in consequence of any failure that Scudder should make 
in the payment of the rent as above stipulated, and the interest of the 
same at the rate of ten per cent. from the time will have been paid by 
him, said D., will refund the balance to said S., or his heirs and assigns.” 
The decision of the Supreme Court of Louisiana, made the 15th May, 
1843, affirming the judgment of the Parish Court of New Orleans in the 
suit of Scudder against Paulding, for annulling the lease and for damages 
t#the amount of $6000, was made an exhibit by defendant in his an- 
swer. 
The papers exhibited by defendant show, that on the 27th April, 1841, 
Destrehan and Paulding compromised, by Paulding’s aecepting Destre- 


ty “Hanwrobligation to pay nine months rent, and Destrehan’s giving posses- 


Se 
ai 


‘on the Ist May. 

depositions were filed in the cause by the complainant, which 

originally filed in the suit instituted by Destrehan against Scud- 
der, i in the St. Louis Court of Common Pleas. Objections were made 
to these depositions, but the objections were overruled. , The depositions 
relatéd entirely to the’ supposed breach of covenants in the lease from 
» Paulding to Scudder; in the failure of gas, and in the injury to the attic 
* roontis. of the Planters’ Hotel by the insufficiency of the roof. It appear- 
ed: that Scudder had applied to the Gas’ Light Company for a supply of 
ges for the Hotel, and offered to pay the price, but was refused, ‘on the 
Ground o a previous indebtedness to the company by Paulding. This 
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withdrawal of the gas lights, usual in the hotels of that city, the witnesses 
agreed, was a serious drawback upon Scudder’s profits. The injury to 
some of the rooms, by the rain, was also proved to have been consid- 
erable. 

Upon the hearing, the bill, answer and exhibits, and these depositions, 
were read. The plaintiff also gave in evidence the record of the attaéh- 
ment case in New Orleans, of Destrehan vs. Scudder, and the rec 
of the proceedings of the Common Pleas of St.- Louis, in the oe 
Destrehan vs. Scudder. The defendant gave in evidence the reéora 
the proceedings in the Parish Court of New Orleans, of the case of Sendder 
vs. Paulding. This was a petition to the Parish Court of New Orleans by 
Scudder, toannul the lease from Paulding to himself, on account of the inju- 

ries to the upper rooms of the Hotel, and the failure to procure gas, and for 
$6000 damages. The decision of the court was against Scudder on both 
grounds. The court held, that Paulding had not bound himself in the 
lease that the Gas Light Company. should furnish the Hotel with gas, and 
that apart from the lease, there was no principle of law by which Pauld- 
ing could be held responsible for the eonduct of the Gas Light Compa- 
ny, there being, in fact, a suit pending between the company and him in 
relation to the alledged indebtedness of Paulding to the company. The 
court further held, that inasmuch as the Louisiana eode contained a pro- 
vision authorizing a lessee to repair the leased premises, and charge the 
cost of repair to the lessor, the want of repair was no ground for dam- 
‘ages, much less for rescinding the contract. The judgment of the Par- 
ish Court was therefore for the defendant. 

The court dissolved the injunction as to $1,750 43, with ten per cent. 
interest thereon from the Ist May, 1841, and made the injunction per- 
petual as to the residue. 

The defendant moved to set aside this decree, and for a pape ¢ 
the motion was overruled, and a bill-of exceptions was taken, pres z Pay 
all the testimony. i. fF? F- r 2 ae 3 

There are several questions in this case, which we think have gilready,”.-. 
been definitively settled by the courts of Louisiana. The right of Seud-, 
der to abandon his lease, because of the difficulties he encountered 4 
procuring gas for his Hotel, and the injury he believed himself to have 
sustained, by reason of defects in the roof of that building, is a aati, 
which has once been litigated by the complainant in a form: of his: 
selection, and cannot be again investigated. The Constitution: 

United States has provided, that full faith and credit shall Wesgiwsiein 
each State, to the public acts, records and judicial proceedingeoP every: 
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other State, and has authorized Congress to prescribe the manner in 
which this object shall be attained. Under the act of 1790, in which 


Congress designed to carry out this constitutional provision, it has been 7% 


settled, that a judgment of one of the State courts, where the subject 
matter and the parties are within its jurisdiction, cannot be questioned 
inthe court of another State, upon any other grounds than such as would 
sits validity in the State where the judgmentis pronounced. With 
rinciple engrafted into our federal jurisprudence, having already 
strong root in the international law of most civilized countries, it 
tot be doubted, that a judgment in a sister State would be a com- 


plete bar to the plaintiff seeking to litigate the same cause of action be- 


fore one of our tribunals. Apart from any constitutional or legislative 
provision on the subject, I apprehend the question is equally well settled 
by the law of nations, as understood and enforced in countries where 
the common law prevails. Differences of opinion have prevailed as to 
the mode and extent to which the ‘courts of one country would enforce 
the judgments. pronounced in those of another and foreign jurisdiction; 
but where a defendant sets up a foreign judgment as a bar—it having 
been pronounced by a competent tribunal and carried into effect—it has 
never been doubted that the losing party cannot institute a suit else- 
where, and thus bring the matter againinto controversy. It is res adju- 
dicata, and is conclusive. Phillips vs. Hunter, 2H. Black, 410; Story’s 
Conflict of Laws, § 598. 

The question, then, in relation to the admissibility of the depositions, 
which had been taken in the action brought by Destrehan in the St. 
Louis Court of Common Pleas, is unimportant—for all the depositions 
were exclusively upon the matters which had been settled in the action 
brought by Scudder in the Parish Court of New Orleans against Pauld- 


ing. 
i ,»The complaints of the bill on the ground of the failure of Paulding to 


have the roof of the Planters’ Hotel secured, and because of the refusal 


of the Gas Light Company to furnish that Hotel with gas, can furnish no 


7 


grounds to this Court for. declaring the lease vacated or forfeited, or any 
justification to Scudder,for acting upon the idea that he was released from 
its covenants. No other grounds are alledged in the bill, and we must 
therefore conclude, that Scudder was responsible for the whole years 
rent, unless Paulding’s taking possession on the first of = released 
him from that liability. #. ~ 

The principal, I may say, the only difficulty in the case, arises out of 


the compromise between Destrehan and Spaulding. Had no compromise 
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‘been effected, and no possession taken under it by Paulding, it is clear 
that Scudder would have been liable, under his lease, for the years’ rent. 
, At least nothing appears to the contrary. 

That this compromise was not binding on Scudder, is manifest. It was 
* made without his consent, either express or implied. But the court are 
not asked to enforce it. Destrehan is not seeking the interposition of a 
court of equity, but relies upon his rights under the mortgage. Sctid ‘ 
der is the party complaining, and in order to justify an interposift n a 
his behalf, the Court must be satisfied that it would be productive Of anew 
justice to allow Destrehan to proceed in enforcing his legal rights. “Shes © 
question is not simply as to the authority of Destrehan in making @heé 
compromise, but the situation and character of Destrehan, and the cir- 
cumstances under which the compromise was made, are certainly to be 
regarded. 

It is alledged in the bill, that the compromise was fraudulent—but 
there is no shadow of proof either direct or circumstantial on the sub- 
ject. The answer is unequivocal in denying the fraud. 

Was it an unfair or disadvantageous compromise? It would seem not. 

If Scudder was responsible for the whole year’s rent, amounting to $7,- 
00, having actually occupied the premises for six months, is it probable 
that the lessor would suffer him to quit the premises in May, when the bu- 
siness season in New Orleans was nearly over, paying only the six months 
rent? Was it unreasonable for the security, under the circumstances, 
believing himself and his principal responsible for the whole year’s rent, 

to compromise by paying the rent for nine months? If the rent were to 

be apportioned by a court, would this apportionment seem unreasonable 

or unfair? Surely not. Let it be recollected that Scudder had taken 

the house for a year, although the installments were due monthly—that 
Scudder had occupied the hotel, which must have been a large one, from 

the first of November to the first of May—that the remaining six months, © »” 
from May to October inclusive, would cover the sickly season in New’ », 
Orleans—and it must be obvious that the house could not rent'for'the 
last six months for anything near the sum it had rented for during the’ 
winter and spring months. There is certainly nothing i in the terms of thes 
compromise to indicate anything like fraud or Wfairness. On the con~ 
trary, it seems'to be decidedly beneficial to Scudder. 

Paulding’s taking possession of the hotel on the first of May was in 
consequence and by virtue of:this compromise with Destrehan. Had 

i Paulding t possession undér other circumstances, it would doubtless) 
have release@'Seudder’s liability for subsequent rent; but Paulding re- 
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fused to take possession until he was secured in the payment of nine 
months’ rent. If there was any reason to believe that this compromise 
was a collusive one, a court of equity would not hesitate to disregard it. 
But we have nothing to indicate such collusion, except in the charges of > 
the bill. Destrehan may have acted hastily and without the greatest pru- * 4 
dence. The parish court of New Orleans had determined Scudder’s ]i- 
y for the whole year’s rent. As Scudder had taken the case up to 
ap ellate court, and thereby evinced an intention of adhering to 
Br@secution, Destrehan was certainly not warranted in undertaking 
ipromise without first consulting Scudder. But the compromise 
™ ade; without it, Scudder would have been ultimately liable for the 
~ ~ year’s rent;—as it was, Paulding took possession at the end of six months, 
but not until he had secured the payment for nine months. Paulding is 
therefore safe, and the loss of the three months’ rent must fall on Scud- 
der, or his security, Destrehan. -Where shall it fall: on Scudder, who, 
without the compromise, would have had to pay the rent for the entire 
year, or upon Destrehan, who made the compromise without authority, 
but, so far as appears, in good faith and with the best intentions ? 
Assuming that the compromise between Paulding and Destrehan was 
without authority and not binding upon Scudder, how would the liability 
of Scudder stand? His responsibility for the whole year’s rent is fixed, 
unless he can avail himself of the possession taken by Paulding under 
the compromise as a discharge. Would a court of equity permit him to 
do this where the compromise appeared fair and without collusion and ad- 
vantageous to him? Shall he be permitted to repudiate so much of the 
compromise as he pleases, but avail himself of that part of the arrange- 
ment which may favor his interests? Can Scudder, ina court of equity, 
avail himself of this act of Paulding, without, at the same time, taking 
the burden of Destrehan’s liability for the three additional months rent, 
without which there is no reason to suppose the possession would have 
., been'taken? It would be hard for a mere security to be a loser in a 
trangaction where his conduct had been untainted with fraud and obvi- 
ously advantageous to his principal. It must be recollected that Scudder 
had. left New Orleans in April, without leaving any funds in Destrehan’s 
possession to pay the tig ms rent which was clearly due, and that 
Destrehan had every reason to expect that nine months’ rent would fall 
upon him. It is true that Scudder had given him a mortgage upon lands 
in Missouri to indemnify him against loss, but the value of such an in- 
denihity depends on circumstances. Déstrehan may not,have been in- 
formed of the value of these lands, and, at all events, the4 te suffi-_ 
, , “e 
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ciency of the indemnity might have proved a very inadequate compen- 
gation for an immediate payment or sacrifice of property. His solicitude 
to compromise with Paulding was therefore very natural, and when the 


> court can now see that the compromise was really a beneficial one to his 


principal, the security should not suffer by it. 

The appellant complains that the court made no decree for the amount 
of the rent not enjoined, but no such decree was asked for. 2 
fendant did not file any cross bill. ba 

The fact that it does not appear that Destrehan has ever bees@e 
pelled to pay any money for Scudder, might be very material, if Degt#e= > 
han were seeking the interposition of the court. Destrehan is mei 
pursuing his legal remedies. The deed from Scudder to him provides, ' 
that “if the said Seudder should faz to pay the whole or any part of said 
rent, which he may stipulate to pay monthly to said Paulding, then he, 
said D., shall have power to sell,” &c. This contingency, according to 
the statements of the bill itself, has occurred. Besides, the bill does not 
seek any relief on this ground. Undoubtedly, if Destrehan is not com- 
pelled to pay anything, Scudder would be entitled to relief—but the 
question is not presented by the present state of the pleadings. 

In relation to the question concerning the validity of mortgages con- 
taining a power of sale in the mortgagee, there is no disposition on the 
part of the court now to disturb the former adjudications of this court. 

The decree of the Circuit Court is reversed, and it is ordered, ad- 
judged and decreed that the bill of complainant be dismissed. 


CULBERTSON, et At, vs. MATSON, er At. 


A. and others having filed a bill in chancery to compel B. to convey lands alleged tine 
been purchased by B. in trust, B. prepares an answer, makes oath to it and is about,o file 
it when the bill is dismissed. Some years after this, | B. having died, another bill is filed 
for the same purpose by the same parties, against the representatives of B. Held? 


1. It appearing that many of the transactions must have, ; ‘known exclusively to B. and 
unknown to his heirs, they should be permitted to make the answer thus prepared by B. 
a part of their answer and evidence in their favor. 


2. If A. place money in the hands of B,to purchase land for the benefit ot C., on a refiisal by ; 
B. to convey the land thus purchased to C. a bill to enforce such trust cull not be brought 
by A., but only by B. the cestui que trust. 
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31 Nor could A. devise the land thus purchased so as to enable D. the devisee, to compel a con- 
veyance to himself. 


4. If D claim a conveyance from B. under a transfer of C.’s equitable right, C. na be made 
a party to the bill. 


am tt ‘oie 


»,, APPEAL from Marion Circuit Court (In Chancery.) 
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4 POR 
1h, Complainants claiming'title to the land sued for under the will of James Matson, should have 
nade the executors of said will parties. 

2. If they claim under deed of Robert Matson, he should have been made a party. 

3. There was no claim in the bill for rents, and nothing said in the bill about improvements, 
there should therefore have been no evidence heard of decree given for rents. 

4. Complainants claim under the will of James.Matson and the deed of Robert Matson—each 
of which instruments give them two-thirds of the land, and the other third to Richard. The 
decree is therefore erroneous in giving it all to complainants. 

5. The evidence is insufficient to warrant the rendering of any decree for complainants. 


2 
. 


Grover & Campse.t, for ppellees. 





1. The most unfavorable view which can be taken of the subject for the complainants, will 
show that Richard Matson received of his father $4.861, to be laid out in lands in Missouri. See 
the testimony at pages 70, 74 and 76 of the record. 

2. The same testimony establishes the fact as it seems to us that the lands i in cnntroversy were 
purchased with $2,056, of this money. The statements of Richard, verbal and written, for ten 
or twelve years after receiving the money are to this effect, and the lands are well identified. 

3. What disposition was made of tha remainder of the money, $2,805, is not shown. It is 
true, that the answer of Richard Matson, which was exhibited by the defendants, contain a refer- 
ence to other lands which he says were bought, but what specific lands they were—where situ- 
ate—what they were worth—what was the character of the title, if any—and if not, what care 
and diligence the trustee had used in the investment of the money (matters which were not at all 
in the power of the complainants,) we are unable to discover from the answers. It will be also 
remarked that no evidence of any sort was introduced by defendants to prove the vague and 
loose statements in the answers. 

4. Under these circumstances, the safest course for the circuit court to pursue, was to treat the 
$2,805 as remaining unexpended in the hands of the trustee. In fact, nothing else could be done. 
It was impossible to render any <" touching the lands barely alluded to, but not described by 
the answer. 

5. That Robert Matson’s title te these lands and any portion of the money remaining unexpen- 
ded in the hands of the trustee, passed by the will. Because, having been directed to be laid out 
in lands, the 4,681 dollars, if not so laid out, would be regarded as lands so far as to pass by the 
devise. 1 Mad. Chy., 365; 2 ibid., 121. 

6, The lands named in the bill,aad the money in the hands of the trustee were then the subject 

_ matter of the decree. The’ court ‘decreed the lands to the complainants and Jeft the remaining 

~ subject matter in the hands of the trustee as his share of the devise. The power of the Chancellor 
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to make such adecree cannot be questioned. 2 Kinne’s Comp., 296; 1 Story’s Eq., 608, 610. 

7. The heirs and legal representatives of Richard Matson were favored by this decree, since it 
is afair presumption that $2,804 have been as valuable to him as $2,056 have been to complain- 
ants. If such has not really been the fact, it is to be presumed that it would have been shown in 
the answers. 

8. One of the infant heirs of Richard Matson who had appeared by guardian, attained full age 
pending the bill; no order was taken, but the cause progressed without noticing the fact, and this 
was in conformity to the practice both English and American. 1 Edwards on Parties, 194, 200; 
Smith’s Chy. Pr. 


McBripk, J., delivered the opinion of the Court. 


Samuel S. Matson and others, filed their bill in chancery in the Marion 
Circuit Court against the administrator and heirs of Richard Matson, 
deceased, in which they allege, that between the years 1816 and 1826, 
James Matson, then residing in Bourbon county, Ky., wishing to buy lands 
for himself and some of his children in the State of Missouri, placed in 
the hands of his son Richard Matson, at different times near $10,000; 
that amongst other sums, enough to purchase 1,000 acres of land, for and 
in the name of Robert Matson, son of said James, to be located near 
Palmyra in this State. The bill further charges, that the said Richard, 
with the funds placed in his hands by his father proceeded to enter lands 
at the land office, and to purchase and locate New Madrid certificates 
for a large quantity of land lying in Marion county. The first title pa- 
pers for said land were in the name of his brother Robert, but those sub- 
sequently taken were in his own name, and that he took possession and 
has continued to hold the same in his own name and right. 

It is further alleged, that in the year 182-, the said James Matson 
departed this life, in Bourbon county, Ky., having previously made his 
will, which was proven and admitted to record in said county and State, 
and afterwards, on the 21st November, 1828, the same was recorded in 
Marion county, in the State of Missouri; that by said will James Mat- 
son, deceased, devised certain real estate in Kentucky to his son Robert, 
and provided that his said son Robert should give up all his claims to 
lands and salt works in the State of Missouri to be the equal property 
of his sons Richard, Enoch, and the heirs of Peyton Matson, deceased. 

That the said Robert Matson, on the 11th August, 1838, by deed, re- 
linquished all of is right and interest in the lands in Missouri, to the 
parties aforesaid ; that on the 18th February, 1841, Robert Matson, by 
deed, conveyed one undivided third part of his interest in said lands and 
salt works to his brother, Enoch Matson; one other third part to the 


heirs of Peyton Matson, deceased, and the remaining third part to Rich- 
32 
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ard Matson. (Then follows tie conveyances from some of the heirs of 
Peyton Matson, deceased, to some of the present complainants, which 
itis not necessary to notice.) That about two years prior to the com- 
mencement of this action, the complainants brouglit their bill against 
the defendant, Richard, but were compelled to dismiss the same, being 
unable to obtain the necessary documentary and other testimony. That 
Richard Matson completed his title to a pottion of the lands purchased 
as before stated, and holds inchoate title to the remainder. 
is when said Richard Matson was purchasing the lands described 
jn th ill, he avowed that he was making the same for his brother Robert, 
andthe lands for many years were called and known as Robert Matson’s, 
That Richard:through a series of years, in his correspondence with his 
father and brother, admitted his brother’s right to the land, and indig- 
nantly repelled. the idea that he intended to act in bad faith. That in 
March, 1837, said Richard Matson proposed to his brother Enoch to 
meet him and the other complainants in Palmyra and adjust the mat- 
ter with them, but that he failed to do so. That Richard Matson depar- 
ted this life on the — day of — 18—, leaving a widow and two children, 
and that letters of administration have been granted to two of the defend- 
ants, all of whom refuse to convey the lands to the complainants. Allof 
the parties in interest under Richard Matson are made defendants, and 
the bill prays for general relief, &c. 

Deademia Fuller, formerly Matson, answered, denying that her late 
husband, Richard Matson, ever obtained any funds from James Matson 
to enter lands in the name of said James, in the State of Missouri. She 
admits that her late husband received near $5,000 to enter lands in 
Missouri, but in consequence of the credit system which then prevailed, 
her husband was to enter the lands in his own name and manage the 
transaction until the titles were consummated. That she was present at 
an interview between her husband and his father in 1822, when the for- 
mer was giving the latter an account of his actings and doings on the 
subject, and stated that his brother Peyton was dissatisfied with the lands 
entered for him, and preferred purchasing a tract of land from one 
O’Hara, and had made a contract with O’Hara for said land and had 
desired her husband to advance the purchase money for the same, and 
in accordance therewith her husband had advanced $500, and became 
security for $1,000, the balance of the purchase mcney. That said 
James expressed some dissatisfaction at first, to this arrangement, on the 
ground that by placing the lands in the hands of Peyton, his widow would 
be entitled to a dower estate therein; but that said James afterwards 
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ratified the act of her said husband... That she was also present at au 
interview had between her said husband, his brother Robert and their 
father James, whenher husband stated to Robert that he hoped no advan- 
tage would be taken of him in consequence of his permitting Robert to 
select the Lear tract of land, when Rébert came to Missouri, on which 
tract some improvements had been made for Robert ; that he was wil- 
ling, although the said tract had been entered with his own funds; to Tet 
Robert have it, but that he was unwilling now that Robert had declinéd 
moving to Missouri, to give the same privilege to the rest of tHe héit’s ; 
when both Robert and James Matson then stated that there should be.no 
difficulty on the subject, and it was then agreed that no claim should be 
set up against her husband for said tract of land. That the lick tract was 
mentioned as having been purchased by her husband with the money 
furnished by his father—it cost about $2,000, besides the kettles which 
cost between 5 and $600. That this appropriation of the funds by her 
husband, was under the direction of his father. She does not recollect 
the several tracts mentioned by her husband as having been purchased 
with the funds of said J ames, she believes that the first tract mentioned 
in the bill was not finally bought, but that the certificate of purchase was 
used to purchase a place for Enoch Matson, which cost $800, and a deed 
has been made to him for the same. That she is informed and believes 
that her husband also purchased of one Hempstead a tract containing 
about one hundred and fifty acres at the price of $750, which is all the 
lands within her knowledge purchased with the funds of said James ; 
there could not be much more, for the lick tract at $2,000, the kettles at 
5 or $600, the tract purchased for Enoch and the advance of $500 to 
Peyton, make up the sum of about $4,550. She insists that her‘husband, 
for the agency aforesaid, never received any compensation except 40 or 
$50, for travelling expenses. 

The administrators, James Culbertson and William H. Vardeman, and 
the guardian of the minor heirs of Richard Matson, deceased, in their 
answer, say, that they have no personal knowledge of the transactions 
set forth in the bill—they heard Richard Matson in his lifetime, and his 
wife since his death, speak upon the subject, and the substance of what 
they then stated is set forth in the answer of Mrs. Fuller, and the sworn 
answer of Richard Matson, deceased; the latter answer having been 
prepared to a former bill filed by the complainants, against the said 
Richard Matson, prior to his death, and which they make a part of their 
answer. The respondents insist, that the said answer, under the cir- 
cumstances attending the transaction, should be taken as far as the same . 
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is responsive to the allegations in the bill, as of the highest grade of tes. 
timony, for the said Richard’ was alone acquainted with all of the transac- 
tions connected with the subject matter of the bill. They further 
insist, that the demand is stale, and the fact that the complainants insti- 
tuted their bill in the lifetime of the said Richard, and when he had pre- 
pared his answer thereto, voluntarily abandoned their suit, and have 
slept upon their rights yntil his death, are circumstances against ti:e 
fairness and equity of their claim. 

Richatd Matson, in his answer to the former bill, states, that he admits 
the death James Matson and the publication of his will as averred in 
the bill. That as to the charge that he was employed to enter land for, 
and in the,name of his father, it is untrue; it is likewise untrue that his 
father ever,.entrusted to him the sum of $10,000, or any other sum for 
the purpose se forth in the bill; it is untrue that he ever entered any 
lands for his, father or with his funds, which he fraudulently contrived to 
dispose of, either absolutely or in secret trust for his own use; it is like- 
wise untrue that the five tracts of land specified in the bill, were ever 
entered by him with the funds of his father; it is untrue that he has 
withheld the titles of any lands, entered by him for his father, either from 
his father during his life or since from his heirs. The respondent fur- 
ther states, that he has no knowledge of any deed of release from Robert 
Matson to himself—he has never seen it, nor was it ever delivered to him, 
nor did he ever hear of it until he read it in the hill. He knows of no 
conveyance from James Matson to Robert, though he knows that his 
father intended a portion, and much the largest portion of his lands in 
this State for his son Robert. He repels all imputation of fraud made 
against him in the bill. 

The answer then proceeds to give the following summary of the ac- 
tings of the respondent on the subject embraced in the bill of the com- 
plainant. In the year 1818, the respondent being a citizen of Missouri 
and on a visit to his father in Kentucky, was requested by his father to 
enter or purchase land for him, after he, respondent, had completed his 
own purchases; theland to be’ entered or purchased in respondent’s name 
and at his discretion, but to procure the lick tract first, and reserve funds 
enough to carry on the manufacturing of salt. For this purpose, $400 
was advanced by his father in money, $1,500 was sent by Thornton Mat- 
son to him at St. Louis, $2,800 was received of a debtor of his father 
residing in Lexington, Ky., and $106 was received of a Mr. Booth like- 
wise a debtor of his father, making a sum total of $4,806; out of this 
amount, Robert Matson was first to have $1,500, or the proceeds of $1,500 


* * 
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when he came to Missouri, which he then-expected. shortly to do, Af- 
terwards, Robert Matson sent him $160, to make an improvement, pre. 

paratory to his removal. This difference made in Robert’s favor}-was 
intended to make him equal to the other children who had*received 
some advances. Robert however, declined coming to Missouri, and his 
father gave him a large real and personal estate in‘Kentucky which pro- 
duced a change in his father’s will. In addition’to the,above sumsyhis 
father handed ‘him $40 to pay a portion of his travelling"expenses on,one 
of his trips to Kentucky. h 

That according to the directions of his fatherfrespondent purchased 
the lick tract containing one hundred and twenty-five appens of one Chas. 
Freemon De Lorrie for the sum of $2,000, and appropriated $500"0f 
said funds to the purchase of kettles. He likewise bopght with his 
father’s funds a New Madrid claim containing one hundred and fiftytacres 
of C. S. Hempstead, at the price of $750. He also advanced out of the 
same funds for his brother Peyton $500 for a tract of land purchased of 
Wm. O’Hara, and became his security for the remainder, of $1,000, of ® 
whieh sum he has been compelled, as such security, to pay $772 13. The 
five hundred: dollar payment was sanctioned by his father—the other 
sum has been paid since the death of his father. That with the 
remainder of the funds, he entered lands under the credit system, 
which required one fourth to be paid at the time and the balance in an- 
nual instalments—one tract in Pike county of one hundred and sixty 
acres, at the price of $206 per acre. $82 40 was paid by Peyton Mat- 
son and the remainder paid by respondent with certificates of other lands 
purchased with said funds, being $247 20, and the land heretofore con- 
veyed by him to Peyton’s heirs.. That with certificates of purchase, con- 
solidated under an act of Congress, he.paid $800 for the land on which 
Enoch Matson resides and deeded the same to him. 

The respondent further states, that in 1819 he visited Kentucky, and 
reported to his father his actings and doings as aforesaid, and that his 
father approved of the same; that he then offered to make to him a deed 
for the lick tract, and tendered to him the certificates of the purchase 
of the lands made by him, but that his father refused to receive either, 
stating that he wished the title to remain ‘in respondent’s name, as his 
wife might outlive him, and claim dower; and besides, it was uncertain 
whether he would be able to retain all of the certificates by paying out 
the lands, and it might become necessary to consolidate and sell some to 
secure the remainder, &c. That a statement of the amount placed in his 
hands by his father, was given by his father to Enoch Matson, who made 
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a sp¥inoraindsi thereofpavhich réspondent now has in his possession, and 
that he has stated truly all the sevéral®sums advanced as aforesaid, and 
that all ‘of, his disburseménts as aforesaid received the express sanction 
of ‘his father. > 

hé respondent further’stateg, that he cannot now state the tracts, or 
number of tracts, dr which he held certificates, but that he has truly 
stated eyery tract hot surrendered to the government, which was bought 
with the fundsgaforesaid; that he has been always ready and anxious, and 
has frequently requested the heirs of Peyton Matson, and all interested, 
to take a deed of.c@mveyance for their portion of the lands purchased 
with his father’s fond and not previously conveyed, but they have de- 
wine’ dbing’so, under the unjust pretext of being entitled to lands pur- 
“chased with his own money. That for all his trouble and expense 
in si land sales at St. Louis, in selecting lands, and in travel- 
ling to.and from Kentucky—in a word, for all the money, time and labor 
consamed in consummating titles, procuring deeds for others in this be- 
half, he has never received one cent, unless the $40 charged in the bill 
as trust funds can be so considered. ‘That he is now as ever he has been, 
ready to account with complainants and convey to them any lands which 
they may be entitled to, but it will be seen that Peyton and Enoch have 
both received in lands their due proportion of the proceeds of all funds 
confided by his father to him, to say nothing about the $772 he had to pay 
for lands for Peyton, which his heirs have since enjoyed and sold. 

Replications were then filed to the several answers filed to the bill of 
the complainants. Afterwards, on motion of the complainants, leave 
was given.them to amend their bill, and the cause was set for hearing at 
the next term. No amended bill was filed. 

The teStimony introduced on the part of the complainants, consisted: 

1. Of title papers, by which it appears that the land described in the 
bill, and charged to have been purchased by Richard Matson for his bro- 
ther Robert, with the funds of their father, was purchased in Richard’s 
name, except one tract, the notice of the location of which was in the 
name of Robert Matson. 

2. The will of James Matson, by which he bequeathed a large prop- 
erty in the State of Kentucky to his son Robert, provided ‘Robert give 
up all claim to the lands and salt works in the State of Missouri, to be 
the equal property of my sons Richard, Enoch, and the heirs of my de- 
ceased son Peyton.” 

3. The deed of Robert Matson, dated 14th August, 1838, releasing all 
his interest in and to,the lands in the State of Missouri, purchased by 
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4, The conveyance from Peyton a sonpshghrs to,certain of thescom- 
plainants in the bill. thi a, a ae 

5. A letter from Richard Matson, degedged,, tot his, father, dated 20th 
September, 1818, in which he says—“I shall locate 320 arpens of land for 
brother Robert; I think it is the best situation Mh@ve éver seen fora 
farm; it is first rate soil, adjoining a large prafrie, ‘A fine gpring, andthe . 
land equal to any in Bourbon'county, and not fasgfrom the Pe issippis and 
I shall locate the 200 arpen tract for him on some situation for a town or 
mill seat, as I may judge best; if Robert prefers Ghy other lands that I 
should buy for myself or father, he can have them.” “= © 

6. Another letter under date of the 13th Sept., 1822,'in duitPre saya 
‘“‘Agreeably to your request, I send you a list ofggne lands *purehdsed for 
brother Robert:— ca <4, 


+” 


UJ 


200 arpens at $2  perarpen, $40 
330 6s 3 66 66 990 
178 34.100 acres 2 50 per acre 446 75 
178 34.100 “ 6. & 6 219 75 


$2,056 60 
has formerly been paid, and the remainder two hundred dollars for the 
succeeding payments. I am at a loss for as complete a list of the quan- 
tity, as the papers are sent on for patents, and I only hold amemorandum 
of what moneys are payable, and at what time to be paid. I believe the 
quantity purchased are more than what I have stated, as the patents will 
more fully show.” 

7. Another letter dated 29th August, 1823, addressed to Robert Mat- 
son, in which he says: “It is reported that father has clipped me short 
by his will, as well as one of the rest, which I hope is not the case; the 
confidence which has been placed in me is still held sacred, and shall be 
while I live. I will surrender every thing to father that I have, that he 
wishes me to do; I will convey all the lands which he authorized me to 
buy, to any person he may direct me. I have a great desire to get that 
tract of land of Robert’s in this country, as the land where I have se- 
lected for myself is disputed, and what will be the result I cannot tell, 
ana if I get that place of Robert’s I shall be settled for life. You will 
be so good as to let me know, as I may clear it out of the office.” 

8. Another letter addressed to James and Robert Matson, dated 24th 
December, 1824, wherein he says—*! presume from a letter Enoch re- 
ceived the other day from Robert, that there is a great deal of uneasiness 
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_land that I purchased in this 
ave been expressed that I have a 


i jon te brov is and betray my trust, which I do deny; all 
ge thi ipa rey wy i tbe a strange course since I was in Ken- 
tack. as a ‘gery A sas dle by Robert and myself, as he was not 


disposed to liye ae his St te, dnd that I had through the abuse of my 


neighbors, select tragt of land for Robert; that he was willing to let 
me have his Tpaen here, a to be paid in part as far as my interest should 
be in father’s land in K€ntucky at his death, relying on the promise of 
father, that at his dbs there should be an equal divide of all his prop- 
erty amongst all hisjghildren except one; at the time this proposition was 
bjected, observing that he was not able to give one of his 
much, and was unwilling for such an arrangement to be 
hich Taig not conceive there could be any inequality, if 
' d do as he said he would. From the affection and tender re- 
gard I had,for you, I did propose taking charge of your business. I have 
» made an arrangement to pay Robert’s land out of the office, or at least 
I shall do so.” 
9. A letter from Richard to Robert Matson, dated 1st May, 1825, in 
‘which he states—“I received a letter from brother Robert, stating that 
he would let Enoch and myself have his land in this country for the in- 
terest I hope we have in this country. It is true I wish to have the land 
here, as the place I now live on is in dispute, and the result of it is un- 
known. I have consulted Enoch, and he is willing to take the land with 
me, although he is not willing to allow any more for the land than it cost; 
he feels doubtful of the title; you will let me know what you would think 
would-be the difference betwixt my interest in father’s land and your 
land here, and I will pay Enoch, as he has ro wish to live there. I 
would advise you not to bind yourself in the conveyance, as there is some 
danger in the winding up; you will take every thing into consideration, 
and let me know what you think is the difference; the land here has cost 
something upwards of $2000, and you may consult father and know what 
he may think should be the difference, as it has all been bestowed by his 
goodness, and I wish the same to be left to him.” 

10. A letter from Richard to Enoch Matson, dated 29th May, 1837, 
wherein he says—‘“‘My health is so much improved that I am able and 
willing to adjust all the claim of money and land that I may possess 
through the means of father’s money, and am willing to account to you 
and Peyton’s heirs for every dollar that was placed in my hands by fa- 
ther, and pay every particle of land or money according to father’s will; 
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it will be necessary to have Tie 

carry into effect this arrangement; it wi 

leisure until the last Friday in April, whi 

meet you in Palmyra; if this arrangement will rl 

same, and I will attend on that day.” : 7 ; 

11, The deposition of Robert Matson, who testifitggithat between the 
years 1816 and 1821 his father, James Matson} de@easedyjgave to his 
brother Richard, also now deceased, the sum ofg$4,861, forthe purpose 
of purchasing lands in the State of Missouri forthe said James, and’the 
deponent, Robert. That said Richard went to a and. shortly » 
thereafter wrote to his father and the deponent that fe had ap opriated 
the funds aforesaid as directed, and that part of the lands puipchased 
him for the deponent lay near a large prairie, andgpart of © ch w 
cated with a New Madrid certificate. In the ye@r 1821, thisia@por 
visited the State of Missouri, and was shown by his brother Richard the 
land which he informed him he had purchased for deponent, and which 
he said contained between 900 and 1000 acres, after relinquishing some 
part of the purchases which he had made, on account of having given 
too much for the land. He does not know how much was relinquished 
by Richard, but the balance of the money remaining in Richard’s hands, 
after said relinquishment, and after paying for the aforesaid tract, Rich- 
ard agreed to apply to the purchase of more land for this deponent. The 
aforesaid tract of land was situated on Bear creek, adjoining a large 
prairie, about five miles east of south of the town of Palmyra, in the 
State of Missouri, about eight or ten miles west of Hannibal, on the 
Mississippi river, and on what was called the State road, with a good 
sized spring breaking out under a hill in the timber, on the right’ hand 
side of the road going to Palmyra, with a good building situated above 
the spring on the south side. There was an old man named Thomas M. 
Lair, living adjoining the above described tract of land, on the left hand 
side of the road and nearly opposite. The above tract of land was to 
have been purchased in the deponent’s name, and was acknowledged by 

Richard as deponent’s land. That whilst in Missouri, Richard had in his 
possession the certificates of purchase of the said lands, and commenced 
to transfer or assign them to the deponent, but he agreed to Jet them re- 
main as they were, in order that Richard might make the proposed re- 
linquishment to the government, without the necessity of a power of at- 
torney from deponent. Richard promised to make a transfer of the lands 
to deponent when required to do so. The said Richard never did to the 
knowledge of deponent return any of said money to his father. The 
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wing a’statem made’ 6 
of his father: ~ a ee tae 


Fot'New Madrid leiingt ? $400 
SO mdtiey tot We sxpgided for brother Thornton in 
: land, 4#ho.Was under age, and died before it was 

expemdéd, . | 1500 

“ a réceiv€d of Brand by Jas. Matson’s order, 2815 

“d& received of Booth per Jas. Matson’s order, 106 


do received of James Matson, ; 40 
paid for salt lick in Missouri, $2000 
: paid foppelt kettles, 500 2500 


$4,861 


me Balance, $2,361 

which the said Richard agreed by his father’s direction, to invest in lands 
in Missouri for the deponent. That after the purchase of the tract of 
land on Bear creek, there still remained in Richard’s hands some hun- 
dreds of dollars to be applied by Richard in the purchase of more land 
for the deponent, but which Richard never accounted to him for. That 
James Matson died in 1825 or 1826, and by will devised deponent cer- 
tain lans in Kentucky, on condition that he would release all claim to the 
lands bought for him by Richard in Missouri, to Enoch Matson, Richard 
Matson, and the heirs of Peyton Matson, deceased, which release this 
deponent has made, afd he also releases all claim to the money, or ‘any 
part.thereof, which remained in Richard Matson’s hands unexpended, 
ThafRichard several times applied to deponent to purchase of him the 
tract of land lying on Bear creek. 

12. The deposition of Henry G. Feagan, who testifies, that at the first 
sale of relinquished lands at Palmyra, Richard Matson told him that Rob- 
ert Matson might influence his father to make an unequal division of his 
estate among his children, and in that event the purchase of lands had : 
been made in such a manner as that the boys could so arrange it as to# * 
recompense themselves; that is, Richard, Enoch and Peyton Matson. 
The lands alluded to lie about five miles south of Palmyra, on the road 
leading from Palmyra to New London, and are adjoining Polly Lears, and 
known as the Ma tract. 

13. The deposition of Moses D. Bates, who testified, that in July, 1818, 
he became acquainted with Richard Matson, who told him that he was 
purchasing lands for his father, and had about $9000 of his father’s mo- 
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ney in his hands for that purpose. Atte et are 
ard to O’Hara, of whom he purchased. 1 a NewWadrid gertificate—one. ‘ 
in the name of Robinson—a part of which claims were léca . 
tions 19 and 30,  inlreship 57, range Bygwest. He also purchaséd % 
Hempstead a New Madrid claim of 150 acres, whjdh located on 
n. e. 23, 59, 6. He then purchased 320 acres, being the s. w. 13, ands. 
e. 14, same township and range, and paid one-fourth therepn. Richard 
then sold his certificates to deponent, who paid out chéeiinas from 
“the office. He then offered to purchase of Richard that part of the New 
Madrid claim in section 23, above referred to, but Righard said hé‘could 
not sell it, as it was purchased with the moneys of hi8/father. He‘also’*” * 
" told deponent that the lands in section 19 and 30, were lege chased ».’ 
with the money of his father for his children. ee 

14. The deposition of William Ritchie, who Mica, that i win- 
ter of 1818-19, he took a New Madrid certificate to St. Louis for Rich- 
ard Matson, and it was located on section 30, township 57, of range 5. 

He understood from Richard Matson that it was located for himself and 
his father’s children, and that he had purchased various tracts of land 
with money sent out by his father. 

15. The testimony of Thomas and John Lear, who prove that their 
father entered on the land in 1820, as the tenant of Richard Matson, and 
continued to reside there until his death, and since that, their mother has 
resided on the lands, by permission!of Richard Matson, until nis death, 
and since by permission of Richard’s administrators. They do not know 
what rent was paid, or to whom. The improvements on the land went 
to pay rent upto 1835-6. That, for the last ten years, the refit would 
be about two dollars per acre. There is about thirty acres in cult on. 
Deponent heard Richard Matson and his wife say the lands belonged to 
Robert Matson. 

It was admitted that the heirs of Peyton Matson, deceased, are cor- 
rectly stated in the bill. 

The defendants offered no evidence except the answer of Richard Mat- 

tow 4 son, as heretofore set out. 

We shall first enquire into the propriety of admitting the answer of 
Richard Matson, deceased, as exhibited by his administrafors, although 
no objection was made by the complainants. It appears, that some years 
prior to the filing of the present bill, the complainants instituted their 
bill against Richard Matson, to compel him to convey to them their res- 
pective parts of the land charged to have been purchased by Richard 
with the money of his father, James Matson, and devised to them by -the 
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. » of said James, thépidéceased. Richard Matson, having been served 

_ with process in thé’ suit, prepared and swore to his answer to said bill, 

nd wésonly prevented from filing his answer by gbe voluntary dismissal 
Nefithe suit b complainants. Sometime a Richard Matson 
Temoved to wl of Texas, where he continuéd to reside up to the 

time of his. death, after which, the complainants exhibited the present 

bill agaigst the widow, heirs and administrators of Richard Matson, de- 

ceased. ere may be no legal principle which would make the answe 

of Richard Matson evidence in the cause, but we are satisfied that, un- 

‘* derthe circumstances of this case, no chancellor ought to entertain the 
"S$ Gil upon any other terms than the admission of the answer. This bill is 
brought | to enforce a trust, after the lapse of many years, and after the 
death 6 the two principal parties to the transactions. At the time the 
first suit was institutéd, R. Matson was perhaps the only individual living 
who was fully otiaphtent to explain and unravel the transaction, and if 
his account of it, verified by the solemnity of his oath, shall be excluded, 
it cannot operate otherwise than injurious to his repyesentatives, who are 
. measurably ignorant on the subject. The amount received by him of his 
father to be used in the purchase of land is readily established, but who, 
except himself, is advised of the manner in which that money was applied? 
To ascertain whether a trust has been created, it is first necessary to 
enquire whether the money of the individual claiming to be the cestui 
que trust has been used in the acquisition of the supposed trust property 
by the trustee. For this, although not the only method by which a trust 
arisegyris the most usual. If A buys.a farm with the money of B, and 
tak dt title in his own name, a resulting trust is created for the ben- 
we B. So, if A purchases a farm, and pays for the same, partly with 
his own money and partly with the money of B, and takes the title to 
himself, a trust springs up in favor of B, and the farm is chargeable pro 
tanto. But if A purchase a farm and pays his own money therefor, and 
takes a deed to himself, with a promise that if B will, at a future day, 
pay him the amount of the purchase money, he will convey the farm to 

B, no trust is created thereby, and the contract, if parol, cannot be e 

forced eitheP at law or in equity. | 
The evid@iice in this case to be found in the answer of Richard Mat- 
son, and that, of his, wife, with the letters of Richard Matson, ad- 
dressed to his ; -and his brother Robert, and also in the depo- 
sitions of witnesses, show most conclusively and satisfactorily that Rich- 
ard Matson received a large sum of money from his father, James Mat- 
son, to be laid out in lands in the State of Missouri, and that the same, 
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or the greater part thereof, was so invested, and thie title diversion was ta- 
ken by Richard Matson in his own name. Here; ‘then, is an undoubted 
trust confided to Richard Matson for the benefit of James, the father, a andi 
Robert, the brother; gjthe evidence shows that a paxt.of the land to” 
be purchased by Richard was for the benefit and to Yelplichased in the 
name of Robert Matson. 

Suppose James Matson and Richard Matson were now living, Rich- 
ard was to refuse to convey the land purchased by:him for Robert Mat- 
Sn, could his father, James, by a bill in chancery, compel Richard to 
convey the land to Robert, or would Robert be the proper party to 3 
tute the suit? Richard is unquestionably the trustee, and Robert the * 
cestut que trust. By what principle could James, who is the benefactor, 
coerce the performance of a trust beneficial alone*taRobert ? ~ If, James 
Matson coul1 not maintain a bill to enforce Richard to convey landg pur- 
chased and held in trust for Robert, then we cannot conceive how he 
can, by will, devise the lands thus purchased and held, so as to enable 
the devisee to sue and recover the same in his own name. But Robert 
has conveyed his interest in these lands to the complainants, then, in an 
action against Richard to discharge the trust, brought by parties claim- 
ing under a release or conveyance from Robert Matson, they should have 
made him a party to the suit; for it is a settled principle of equity ju- 
risprudence, that all persons having a benecial interest in the subject 
matter of the suit, must be made parties complainant or defendant.— 
How, otherwise, is he to be divested of the equitable title which he has 
to the lands sought to be recovered ? 

If it were conceded, however, that all the persons in interest wilhe 
fore the court, the question would arise have the complainants sho 
themselves entitled to have a decree in conformity with the prayer in 
the bill ? We shall examine, briefly, the facts of the case, supposing 
that the complainants have presented them now as favorably as it is 
probable they would be capable of ‘doing at any future period. 

The evidence shows that Richard Matson received from his father, at 

erent periods, the: sum of $4,861, to be laid out in lands in the State 
of Missouri—a part for Robert Matson, his brother, and thesother part 
for his father. That Richard Matson, in dis¢harge of the trust confided 
to him, commenced the investment by purchasing atr land called 
the “Salt Spring,” at the price of $2,000, and laid wa 190 in the pur- 
chase of kettles for the manufacture of salt. Herds. n,Awas an expen- 
diture of $2,500 out of the $4,861 confided to him, which#eft a balance 
then in his hands of $2,361. $ 
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* Halpaid the sum of $500 to aid his brother Peyton in paying for the 
land which he had purchased of O’Hara, which payment, although made 

withoufuthority from his father, afterwards received his sanction. This 
payment, and its gsubsequent ratification by Jam g¢Matson, i is stated in 
the answer of ard Matson and that of his wife, Mrs. Fuller, who was 
with her husband’on a visit to see the elder Matson, who resided in the 
State of Kentucky. This sum taken from the foregoing balance, leaves 
still in th® hands of Richard Matson the sum of $1,861. 

+, He also paid $750 for a New Madrid certificate purchased of one c.* 
% pstead, which was located on the south west niin of section 

Maes 59, range 5 west, containing one hundred and fifty acres, 
This purchase is stated in the answer of Richard Matson and that of his 
wife, as well as in the deposition of M. D. Bates and W. Richie. This 
sum taken from the last balance above, leaves in the hands of Richard 
Matson $1,111. 

He then according to the statement in his answer, as well as in the 
answer of his wife, applied $800 of the funds in his hands to_ the pur- 
chase of a tract of land for Enoch Matson, and which was subsequently 
deeded to him. Take this amount from the balance last above, and 
there remains the sum of $311. 

He also states in his answer that he had purchased a number of other 
tracts of land, under the credit system, which then prevailed in the sale 
of the public lands, and paid a part of the purchase money; that after- 
wards he relinquished these lands, and with the proceeds $247 20, he 
paid the balance due on a tract of one hundred and sixty acres lying in 

Pikeycotnty. If this amount be allowed him and taken from the bal- 
anoillait above found, it would then leave a balance in his hands of $64 
80. These sums, and the manner of their application are fully and ex- 
plicitly set out in the answer of Richard Matson and that of his wife, 
and are not contradicted by the evidence in the cause, except negatively 
and inferentially. 

If the statements in the answer of Richard Matson be not true, that he 
advanced $500 for Peyton Matson, and $800 for Enoch Matson, to aid 
them in payimg. for their land, they might have been disproved, at least 
by Enoch on, who is still living, and one of the complainants in 
the bill; if gota a ss... by circumstantial evidence. But no effort 
was made totam ose statements, notwithstanding the answer was 

before the hearing of the cause, and the complain- 
ants advised thet the defendants would rely in their defence upon the 
facts set forth in the answer. 
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Had there remained a balance in the hands of Richard Matso u ffi- 
cient or nearly so, to cover the price of the Lear tract of land, then the 
evidence to be found in the letters of Richard Matson, and in the depo», 
sitions of witnesses, would strongly fortify the charge im the bill. But,»if 
he made the foregoiny application of the funds placedai his hands, then 
his proposition to let his brother Robert have this tract of land must have 
been intended as a personal favor as stated in the answer, on the condi- 
tion that Robert would remove to this State. If so made, it is nOt within 
the power of any court to enforce it. 

In no view in which we have regarded this case, cam. we fanctiqaae 
decree of the circuit court. By that decree the whole of the land’ 
cribed in the bill, amounting to near eight hundred acres, is decreed to 
the complainants, leaving, as the complainants’ ¥¢ounsel contend, for 
Richard Matson’s equal third part, the balance of the money remaining 
unapplied by him. Let us see what is the probable amount accor- 
ding to their estimate. We have already seen that the lick tract and the 
kettles, about which there is no dispute, cost $2,500, which taken from 
the whole amount placed in his hands would leave $2,361, which divided 
by three, would give near $800, as the share of each distributee. Now, 
if we estimate the eight hundred acres of land at government price, 
which was then two dollars per acre, making $1,600, and take this sum 
from the above balance it would barely leave in his hands one-third of 
the $2,361. But the fair inference deducible from the price of other 
lands purchased by Richard Matson is, that the Lear tract, which is rep- 
resented as being a very superior tract of land, cost him at least three 
dollars per acre, which would amount to the whole balance in his’ hands 
as above, and consequently cut him off from all benefits or advantage 
under the will. And this too, without reference to the amount advanced 
by him to Enoch and Peyton Matson, who have already received, the 
former $800, and the latter $500, out of this fund, and should in an equita- 
ble division be held responsible therefor. 

We cannot perceive how the court ascertained that the land set out 
in the bill, and for which a decree was rendered, constituted just two- 
thirds of the trust fund, neither more nor less. There wagimo evidence 
showing the original cost of the land or its present valneliie may con- 
stitute two-thirds under one estimate, and greatly,mor@§@tless under the 
other. By which was the court governed in malgimggne ae cree? But 
it is obvious, however, that there are lands held @y” fard Matson ac- 
quired by the trust fund, and to which the complainantajare entitled.— 


? 
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“State vs. Roberts. 
To, enable them to ‘obtain a decree, it may be necessary for them to 
amend their bill. 

“For the foregoing reasons, the decree of the Circuit Cou:t ought to 
be*reversed, and the cause remanded for further proceedings in that 
court, and the othér judges concurring, the decree is reversed and the 
cause remanded. 
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A prosecutor is not necessary on an indictment for a trespass to school lands. A prosecutor 
is only necessary in cases of trespass to private property, and not in cases of trespass to 
the property of the State, or of the counties. 


STATE vs. ROBERTS. 


APPEAL from the Osage Circuit Court. 


StTRINGFELLOw, “torney General, for the State. 


The provisions of the 22d section of the 3rd article of the act concerning Criminal Practice, 
could only have been intended to apply to cases of trespass to the persons or property of natural 
persons, and must have been only intended to prevent prosecutions instituted from ill feelings 
excited by petty trespasses. 

The act concerning School Lands, makes it the special duty of the grand jury to protect the 
school lands by prosecuting trespasses. This injunction would be idle, if they can only act where 
there isp prosecutor. 

The Construction of the act concerning costs in civil cases, sustains the construction here con- 
tended for. By that act “in all suits brought upon official bonds for the use of any person, a 
bond to secure the costs shall be filed.” Yet, it has never been imagined that the State ora 
county was included in this provision, although the expression is without qualification. 


K. L. Epwarps, for Appellee. 


The 22d section page 866,) of the act of 1845, regulating practice and proceedings in criminal 
cases, requires all indictments for any trespass against the person or property of another, 
not amounting to af oF) the name of a prosecutor shall be endorsed unless preferred by two 
of the grand jury, officer. It is not presumed that it will be argued that thisis , 
not an indictment for instjthe property of another, within the meaning of the statute, 
The words “person ity,” have each a technical meaning that is now settled beyond 
dispute. 

The legislature to s sdWe and protect the State and county treasuries from the heavy drafts upon 
them for costs upon indictments, often preferred to gratify a personal hatred and private malice, 
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not for the public good, have in many cases required a prosecutor’s name to be endorsed on the 
indictment, that in the event the indictment should fail, the cost should be paid by him. 

There is more reason why the name of a prosecutor should be endorsed on an indictment for 
the offence now under consideration, than in ordinary cases. The fine to be recovered on indict- 
ments of this kind does not go into the county treasury, but is appropriated exclusively to the 
benefit of the inhabitants residing in the particular township. The cost, should the prosecution 
fail, must be paid by the county, (if there is no prosecutor) taxing, in this manner all the inhab- 
itants of the county in a matter they could receive no possible benefit from, and this too, most 
likely, to gratify the malice of some evil disposed person. This is not a proceeding in which 
either the State or county are directly interested. It is a matter exclusively for the benefit of the 
inhabitants of the particular township, and the burdens, if any, should fall on those who expect 
to reap the beneliits. 


McBripe, J., delivered the opinion of the Court. 


Alfred Roberts was indicted under the 30th section of the act regula- 
ting School Lands, R. C., 1845, p. 994, for a trespass committed upon 
a sixteenth section. The indictment was not found upon the information 
of two or more members of the grand jury, nor that of any civil officer, 
nor was there endorsed thereon the name of a prosecutor. The defend- 
ant moved to quash the indictment, which motion the court sustained 
and the prosecuting attorney excepted, and has brought the case to this 
Court by appeal. 

The question is, does an indictment of this character come within the 
operation of the 22nd section of the act regulating Practice and Pro- 
ceedings in Criminal Cases? (R. C., 1845, p. 866.) This section pro- 
vides that ‘‘no indictment for trespass against the person or property of 
another not amounting to felony, shall be preferred unless the name of a 
prosecutor is endorsed as such thereon, except where the same is pre- 
ferred upon the information or knowledge of two or more of the grand 
jury, or on the information of some public officer, in the necessary dis- 
charge of his duty, in which case a statement of the fact shall be made 
at the end of the indictment, and signed by the foreman of the grand 
ury.” 

In connection with the forezoing provision, we are referred to the 10th 
section of the act concerning the Revised Statutes, (R. C. 697,) which 
provides that “when any subject, matter, party or person, is described 
or referred to, by words importing the singular number or the masculine 
gender, several matters and persons, and females as well as males, and 
bodies corporate as well as individuals, shall be deemed to be included.” 

The intention of the legislature, in passing the first recited provision, 


is manifest. It was to discountenance vexatious and malicous prosecu- 
33 . 
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tions; to prevent evil disposed individuals from using the engine of the 
law to gratify malevolent feelings and wreak their vengeance on their 
enemies with impunity. To hold them responsible for the costs attend- 
ing such prosecutions, would impose a salutary check, and hence the 
reason of the enactment. No such considerations, or at least not to the 
same extent, could operate in a prosecution of this kind, therefore it is 
not probable that the legislature intended to bring trespasses committed 
upon school lands within the operation of the section cited. 

But again, the provision was only intended and in fact is only appli- 
cable to trespasses committed upon private property, and not upon the 
property of the State or the counties. The sixteenth sections are by 
law set apart, for a purpose the most laudable. The law is so mindful of 
the interest which after generations have in those lands, as to make their 
preservation from waste, the subject of special legislation, and to con- 
stitute all civil officers a committee of vigilance to protect them and 
bring to punishment all persons trespassing thereon. The Judges of the 
circuit courts are required to direct the attention of the grand juries, 
specially, to the subject, and the grand juries are enjoined, diligently, to 
inquire into all offences committed on these lands and present the 
offenders. Would not all of this solicitude ard care be baulked by requi- 
ring an individual having no direct pecuniary interest in the matter to 
become prosecutor before an indictment could be found ? 

Another reason presents. itself to our mind equally conclusive. [If it 
were not for the provision in question, an individual, instrumental in pro- 
curing a prosecution for private pique, might gratify his feelings and 
subject the county to costs in a matter in which she was in no wise inter- 
ested. Not so in this case, for the county is interested in protecting the 
school lands from trespass, and would not have the same reason for con- 
plaint should the costs of an unsuccessful prosecution fall upon her. 

Wherefore we are of opinion the Circuit Court erred in quashing the 
indictment, and its judgment is reversed and the cause remanded to that 
court for further proceedings to be there had. 


‘ 
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. The right of way of necessity, exists in all cases in which an individusl owns land sur- 
rounded by other lands excluding it from any public highway. ; 


2. The act of 17th March, 1845, only provides a mode for establishing a right already exist- 
ing. 

3. A right of way is only an easement; it is no interest in land, and the act of the Legislature 
does not apply private property to any private use. 


ERROR to Howard Circuit Court. 


Davis, for Plaintiff in error. 


The plaintiff insists, that except the limitation which the Constitution imposes upon a man’s 
real estate—that of being taken for public use—that he owns it subject to his own will and plea- 
sure, as to sale or disposition, while not in debt. 

In the 4th volume of Kent’s commentaries, page 5, it is declared, that “every restraint upon 
alienation is inconsistent with the nature of a fee simple,” and that “no person is capable o¢ 
having a greater estate or interest in land.” 

The quantity of land taken is not the criterion by which the right isto be judged. If one 
square foot cf a man’s farm may be taken, when occasion may require, all or so much may be 
taken as to render his land wholly useless to him. 

The 7th section of the act provides that the owner of the land or any other person shall be 
subject to the like fines for obstructing this right of way, that he would be if he obstructed a 
public highway. 

The 8th section provides, that upon the establishment of the right of way as provided, the 
same shall vest in the party, his heirs or assigns, forever. R. C. p. 1075. 

The plaintiff insists, that the provisions of this act are at war with his fee simple estate in the 
land; thatf his private property is to be taken and given over to the defendants for their private 
use, that the State Constitution had: better be first slightly amended. Sec. 7, art. 13 of the Con- 
stitution of Mo.; 5 Dana, 32; 7 Dana, 87; 9 Dana, 114. 


Cuiark, for Defendants in error. 


The defendants in error, rely upon art. 13, sec. 7, of our Constitution, and the act of the legis- 
lature, entitled “An act to enable persons to secure the right of way in certain cases,” approved 
March 24, 1845, to sustain the judgment of the Circuit Court. 


Naprton, J., delivered the opinion of the Court. 


The only object of the pleadings in this case was-to bring up the ques- 
tion of the constitutionality of an act of the Legislature, passed March 
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24, 1845, entitled “‘An act to enable persons to secure the right of way 
in certain cases.”’ It is unnecessary to state the pleadings in detail. 
The action was trespass, and a special plea was put in by the defendants, 
justifying the trespass under a right of way, established according to the 
provisions of the abovementioned act. A demurrer was filed and over- 
ruled and judgment for the defendants. 

The statiie in question is thought to be unconstitutional, as an en- 
croachment upon that absolute property in land which a title in fee sim- 
ple implies—an encroachment, it is supposed, not called for by the pub- 
lic interest, but designed for the benefit of private individuals. The 
principle asserted by the appellant is, that a man cannot be compelled to 
part with any portion of his land to another, and this principle is supposed 
to condemn the statute, which is under consideration. 

This argument is based upon an erroneous idea of the nature of a right 
of way. Itis not any interest in land, but merely an easement, which 
conflicts not in the slightest degree with the absolute proprietorship of 
the owner. It is a right recognized by the common law, and originates 
in grant, or in England by prescription and custom, and both here and in 
England, by necessity. Some writers have thought that what is termed 
aright of way by necessity, has its origin in the same manner in which 
a right of way by grant arises. It is an implication from the grant. It 
is not, however, material whether this right be traced to the grant or to 
necessity; its existence and recognition by the common law, frum time 
immemorial, is beyond doubt. The right of way from necessity is thus 
stated by an elementary writer: ‘If a person having a close, bounded 
on every side by hs own lands, grants the close to another, the grantee 
shall have a way to the close, as incident to the grant, or as it is some- 
times termed, a way of necessity; for otherwise he cannot derive any 
benefit from the grant.”” 2 Se}. N. P., 1041. So if the middle close be 
reserved, end the surrounding land sold, a way is reserved to the grant- 
or. The United States being the proprietor of a section of land, entirely 
surrounded by eight other sections, sells the section so surrounded; the 
purchaser acquires, by the common law, a right of way to the land he 
has bought, as a necessary incident of the grant. The case is not alter- 
ed by the United States selling the surrounding land to different indivi- 
duals. The purchasers take it subject to the burden imposed on it 
whilst it belonged to the government, the original proprietor. A way of 
necessity exists after unity of possession of the close, to which and the 
close over which the way exists, and after a subsequent severance. 
2 Sel. N. P., 1042. 
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The statute merely provides a mode of establishing and opening a way 
under circumstances in which a right of way previously existed. The 
first section specifies the cases in which the proceedings subsequently 
authorized are applicable. It is only where a man’s land is “surrounded 
or enclosed, or shut out and cut off from a public highway,” that pro- 
ceedings are allowed to have a road designated and opened. The 8th 
section provides that the right of way, when established in the mode 
pointed out by the act, shall vest in the party and his heirs and assigns 
forever. Can anything be more consonant to the principles of natural 
equity, if the law were silent on the subject ? 

It is a mistake, we apprehend, to suppose that a man has that absolute 
and unlimited dominion over his real or personal property which enables 
him to control it at his mere will and pleasure. The proposition must 
be qualified. His power and authority are restricted, but only so far as 
that its exercise shall not impair the rights of others. An absolute and 
unrestricted use of property is not compatible with the condition of a 
civilized society, however it might be tolerated by men in a state of na- 
ture. Sir W. Blackstone says, that every man, when he enters into so- 
ciety, gives up a part of his natural liberty, as the price of so valuable 
a purchase a3 the acquisition of social and municipal relations. Mr. 
Jefferson denied this doctrine, because he was of opinion that no man 
had a natural right to commit aggression on the equal rights of another, 
and that every man was under the natural duty of contributing to the 
necessities of society, and that no man had the natural right to be the 
judge between himself and another, but was bound to submit to the um- 
pirage of an impartial third. This contrariety of opinion between Judge 
Blackstone and the American statesman is rather apparent than real, for 
Blackstone’s definition of natural rights is far more comprehensive than 
Mr. Jefferson’s. The former supposes “natural liberty to consist prop- 
erly in a power of acting as one thinks fit, without any restraint or con- 
trol, unless by the law of nature.” If this law of nature, as Mr. Jeffer- 
son thinks, comprehends those restrictions which ‘the equal rights of 
others”—the duty of contributing to the necessities of society— and sub- 
mitting to the decision of impartial judges, in disputes between individ- 
uals—would imply, there is no essential difference between the opinions 
alluded to; and this definition of Mr. Jefferson seems to be confirmed by 
Burlamaqui. ‘ Moral or natural liberty,” says the writer, “is the right 
which ature gives to all mankind of disposing of their persons and pro- 
perty after the manner they judge most consonant to their happiness, on 
condition of their acting within the limits of the law of nature, and ¢hat 
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they do not in any way abuse it to the prejudice of any other man.” — 
So that, whether we regard it as a principle of natural law or as origi- 
nating in municipal or social institutions, the right of a man in the use 
of his property is restricted by a due regard to the equal rights of others. 
“Sic utere tua, ut non alienam laedas,’ is a maxim of the common law, 
as well of common justice and sound morals. In the present case, we 
have a great landed proprietor, the United States, owning an extensive 
tract of country, parcelled out for sale by surveys, not leaving any space 
between the parcels for the public use. The grantee of one tract or 
close, as it is called by the law writers, can have no access to or egress 
from his land except by a way over the tracts contiguous to and surround- 
ing it. He has an estate as absolute and unrestricted as that of his neigh- 
bors, the adjoining proprietors, or the United States, if the adjoining 
lands are unsold. Yet this estate and these rights are but empty names, 
unless he can get to and from his land, and this he cannot do, by a phys- 
ical necessity, unless by a way passing over these adjoining lands. It 
would seem to be no more than a principle of natural justice, that this 
right of way should exist, although its existence may, to some extent, 
interfere with the absolute dominion of the coterminous proprietors. If 
not a principle of natural law, it is at least one which could not long be 
omitted in the code of a civilized people. 

But if this right of way of necessity finds no support in the law of na- 
ture, and if it were a stranger to the common law, which our ancestors 
brought with them from England, what is there to prevent the legislature 
from making it the law? The provision in our State constitution that 
private property shall not be taken for,public uses, except a suitable 
compensation be made, has no application to this subject. The statute 
under consideration does not authorize the taking of private property, 
either for public or private uses. The right of way, as we have before 
observed, is no estate or interest in land, but aneasement. It is like the 
right of common—one species of which is, the right of one man to pas- 
ture his cattle upon another man’s land. Can it be doubted that the leg- 
islature have the power of introducing the right of common, as it existed 
in England or under the Spanish Jaw, without infringing upon any con- 
stitutional restriction? We will not be understood as expressing any 
opinion upon the right of the legislature to take private property for pri- 
vate or individual uses, viligthee with or without compensation. If a 
street or a road were laid off on land belonging to a citizen, in a case where 
the right of way was created by the act, this question would arise. The 
act in question has no other purpose, as we understand it, than to pro- 
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vide a convenient mode of fixing the locality of a way, the right to which 
is already in existence. 

It is to be noted that this act of the legislature providing a convenient 
mode of establishing a right of way from necessity, is not subject to the 
objection of being special or local legislation. The right of way is in 
the act called a private right of way, and is confined to the person and 
his heirs and assigns, at whose instance the proceedings are had, but the 
provisions of the act are available to all who are in the situation described 
therein. It is not a law declaring that A shall have a right of way over 
B’s land, under specified circumstances, but that every other citizen of 
the State who is similarly situated shall have the same right or privilege. 

We have been referred to some decisions made by the Court of Ap- 
peals in Kentucky, and reported in Dana, as calculated tu elucidate the 
subject under consideration, but the reports are not accessible. We re- 
gret to be under the necessity of determining the case without the aid 
of such authorities; but if the cases referred to, as it has been stated, 
discuss the power of the legislature to take private property for private 
uses, we confess our inability to see any applicability which a view of 
that question would have-to the present. 

The other Judges concurring, the judgment of the Circuit Court is 
affirmed. 
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. What constitutes a nuisance is a question of law. 
. In an action for a private nuisance it is not necessary to allege or prove any special damages. 
. i i ublic nuisance, special damages must be averred and proved. 
In a private action for a publ ) Special damag tb d and proved 
. A cistillery, with styes in which large quantities of hogs are kept, the offal from which ren- 
ders the waters of a creek unwholesome, and the vapours from which render a «welling 


uninhabitable, is a nuisance. 


» In an action for a private nuisance, evidence cannot be given of injuries other than those 
alleged in the declaration. 
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ERROR to Boone Circuit Court. 


Crarx & Youne, for Plaintiffs. 


1. The court erred in refusing to permit plaintiffs to prove that the water in the Bone Feme 
creek was rendered unfit for the use of horses and other stock and for other domestic purposes at 
the farm of the plaintiffs; and that the fish in the creek were destroyed and rendered unfit for 
use by the distillery. 2 Starkie’s Ev., 541. 

2. It was error in the court to retuse the 3d instruction asked by the plaintiffs. 2 Starkie, 540-1; 
Veeder vs. Veeder, 1 Denio, 257; Staple vs. Spring, 10 Mass. R., 74; Woodman, et al, vs. Tufts, 
et al, 9 N. H. Rep., 88; Greenleaf, 387. 

3. The evidence given in the case, established beyond doubt, the erection and continuance of 
the nuisance by defendant, and the great injury done to the rights of plaintiffs, and the verdict of 
the jury was therefore evidently against the evidence and law of the case, and the court should 
have set it aside and granted a new trial, and the refusal to do so is relied upon as Jsufficient to 
reverse the case. 

4. The instructions given by the court for the defendant are not law, and particularly the first 
instruction. Unexplained, it was well calculated to mislead the jury. 


Gorvon & Leonarp, for Defendant. 


The declaration is for a nuisance to the {dwelling house and farm of the plaintiffs by the pro- 
duction of offensive smelis, that rendered the occupation of them uncomfortable and unhealthy 
and is for no other description of injury whatever. 

The ist count specifies the manner in which the smells were produced, while the second count 
is general, omitting the statement of the manner of their production. The Ist count states the 
injurious acts committed by the defendant, the erection of the distillery and hog styes—the feed- 
ing of hogs in the styes with the slops from the distillery and the placing of the offal from the 
distilleries and styes upon the ground and in the creek, and then alleges, that thereby the defend- 
ant produced in the plaintiffs’ house and on their farm smells so offensive as to render their occu- 
pation of then unwholesome and uncomfortable. This is the substance of the charge, and the 
whole charge. There is no allegation in the declaration that the fish in the creek were destroyed 
or rendered unfit for use, or that the water of the creek was in any manner injured. The counts 
are in the usual form for injuries of the former description, and not at all in conformity with the 
precedents for destroying the fish or injuring the water of arunning stream. The proof there- 
fore tendered by the plaintiffs, that the water and fish of the creek were rendered unfit for use, 
was properly rejected, while even the proof allowed to the plaintiffs that the offal killed the fish 
and in this manner produced offensive, smells, was more than questionable. 1 Denio’s Rep., 
257; Veeder vs. Veeder. 

2. The injury complained of is to the possession and not to the freehold or inheritance, and 
therefore the proof offered that the offensive smells rendered the farm less valuable was rightly 
rejected, while the plaintiffs were at the same time allowed to prove that their use and occupation 
of it, was during the time of the alleged nuisance, less valuable than it otherwise would have 
been. 

2. The court in the plaintiffs’ Ist and 2nd instructions directed the jury that “if the offensive 
smells rendered the occupation of the piaintiffs’ premises uncomfortable or unhealthy, or disturb- 
el them in the use and occupation of their farm, they ought to find for the plaintiffs.” Every 
offensive odor is not a nuisance. A mere inconvenience or a slight disturbance will not answer— 
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there must be some substantial damage. It was impossible however for the court to define to the 
jury with mathematical precision what degree of intensity in the offensive smells would constitute 
them a nuisance; but the criterion adopted in the two instructions given as above, put the ease to 
the jury on as favorable grounds for the plaintiffs as the law would permit; and when the court 
was asked by the plaintiffs to go still further and declare in the words of their 3d and 4th instruc- 
tions that “if it prevented them from enjoying their premises in as ample a manner as they other- 
wise would have done, they ought to find for the plaintiffs,” the instructions asked were properly 
rejected. It may be suggested that there is no substantia! difference between the rule contained in 
the 1st and 2nd and that contained in the 3d and 4th instructions offered by the plaintiffs; and if 
so, the reiusal of the last, after giving the first, cannot of course, be assigned as error. 32 E> 
C. L, Rep., 629; 2 Greenleaf’s Ev., 384, sec. 474; Wheaton’s Selwyn’s, N. P., title ‘Nuisance,’ 1137. 

4. To entitle the plaintiffs to a verdict for an alleged nuisance of the character of the one char- 
ged, it must be shown, first, that the defendant committed some of the alleged injurious acts, and 
second, that these acts occasioned some damage to the plaintiffs, and this is the substance of the 
plaintiffs’ first instruction. Nor was there any thing here to mislead the jury, for they were at the 
same time told in the instructions given at the instance of the plaintiffs, that “if these acts ren- 
dered the occupation of the premises unhealthy or uncomfortable, or disturbed the plaintiffs in 
their use of them, they must find for the plaintiffs, and assess them such damages as the jury 
should believe they had sustained during the time complained of. 2 Greenleaf’s Ev., 383. 

5. The plaintiffs acquired the property after the erection of the nuisance complained of, and 
therefore cannot sue, until they give the defendant notice to remove it. And this objection may 
now be insisted on. The plaintiffs presented their whole case to the jury, and that case is pre- 
served in the bill of exceptions. No notice was given, and if this judgment were now reversed 
upon a new trial, no recovery could be had for want of the notice, and of course this court will 
not reverse. Woodman, et al, vs. Tufts, et al, 9 N. H. Rep., 88; 2 Greenleaf’s Ev., 385; 1 Chit: 
Plead., 101; Plummer vs. Harper, 3 N. H. Rep., 88; Pennruddock’s case, 5 Coke’s Rep., 100. 

6. Whether the alleged acts amounted to a nuisance was a matter peculiarly within the province 
of the jury, and the jury upona fair ruling of ‘he law of the case, having pronounced against the 
alleged nuisance, and the court having concurred in the finding, there is nothing in the evidence 
preserved, to induce this Couit to reverse the judgment on account of the verdict being against 
evidence. 

7. The plaintiffs’ 5th instruction related exclusively to the measure of damages, and whether 
correctly refused or not is now immaterial as the jury found against the alleged nuisance and that 
finding could not have been changed or at all affected by the instruction, if it had been given. 


Napton, J., delivered the opinion of the Court. 


This was an action of trespass on the case for a nuisagce. The first 
count in the declaration charged that the defendant on a day specied erec- 
ted on his land a distillery and divers slop pools and hog styes, and that 
defendant fed a large number of hogs in these pools and styes with the 
slops from said distillery; that large quantities of slops and offal passed 
from said said styes into a certain creek, called Bonne Femme, the wa- 
ters of which ran in a direction from the land of the defendant, towards» 
through and over the lands of the plaintiffs, whereby divers noxious and 
offensive smells and stenches arising from the offal and slops entered said 
dwelling house and premises aforesaid and rendered the same unwhole- 
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some and annoyed, incommoded and greatly disturbed the plaintiffs in 
the possession and enjoyment of the said dwelling house and farm, and 
that they were injuredand hindered in their business of farming, &c. 
The second count charges the defendant with having wrongfully and in. 
juriously caused and procured divers noxious and offensive smells, va- 
pours, &c., to arise and ascend near the dwelling house of the plaintiffs 
and on the farm of the plaintiffs, by means of which the dwelling house 
and farm were rendered uncomfortable and unhealthy and unfit for hab- 
itation, &c. 

The plea was not guilty. At the trial, the plaintiffs gave evidence tend- 
ding to prove the facts alleged in the declaration. They offered to prove 
further, that the waters of the Bonne Femme creek were rendered un- 
wholesome by means of the nuisance complained of, and unfit for the 
use of the horses and cattle and other stock on the plaintiffs’ farm, and 
that the fish were destroyed and rendered unfit for use. This evidence 
was excluded and an exception taken. 

The court instructed the jury at the instance of the plaintiffs as fol- 
lows : 

1. That if the jury believe that the plaintiffs at the time of the com- 
mencement of this suit were in the possession of the lands and premises 
described in the declaration, that the defendants erected and used, or 
used a distillery and fed hogs or other animals upon the slop produced 
and created thereby, and the same was allowed to flow into and run down 
the creek, Bonne Femme, and created in said creek a disagreeable smell 
or stench which rendered the use and occupation of the plaintiffs’ prem- 
ises uncomfortable or unhealthy, they will find for the plaintiffs. 

2. If the jury believe from the evidence that the plaintiffs were at the 
times between the first day of August, 1846, and the time of bringing 
of this suit, in the possession of the farm and messuages described in the 
declaration, and that by reason of the defendant carrying on the distil- 
lery and erecting or using the hog styes and running the slops of said dis- 
tillery into said hog styes, and by reason of running the same into the 
Bonne Femme creek, the offal and slops of said styes and distilleries, 
they produced noxious and offensive vapors, fumes, smells and stenches, 
which rendered the habitation of the plaintiffs uncomfortable, and annoyed 
and incommoded the plaintiffs in the use, possession, occupation and en- 
joyment of said habitation and farm, or prevented and disturbed them in 
the possession and cultivation of the said farm, they must find for the 
plaintiffs. 

3. That if the jury believe the use and occupation of the mill, distil- 
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lery and hog pens, described in the plaintiffs’ declaration, by the 
defendant, produced or continued any stench or smell at and upon the 
farm and residence occupied by the plaintiffs, so as to render it uncom- 
fortable or unwholesome for them to use and enjoy the same at any time 
complained of in the declaration, they will find for the plaintiffs such dam- 
ages as the jury believe they may have sustained on account thereof 
during the time aforesaid. 

a court refused to give the following instructions asked by the plain- 
tiffs: 

1. That although the jury may believe from the evidence that the nui- 
sance complained of in the declaration existed before the commencement 
of this suit, yet, if they believe that the defendant continued it, and by 
such continuance rendered the habitation and farm of plaintiffs uncom- 
fortable and disagreeable, or prevented them from enjoying or cultivating 
the same, in so ample a manner as they otherwise could, they must find 
for the plaintiffs. 

2. That it is not necessary to prove any special damage done by such 
nuisance, but that it is sufficient to prove that, by reason of the nuisance, 
the plaintiffs could not enjoy their rights in as ample a manner as they 
otherwise could. 

3. That the measure of damages is the amount of injury the plaintiffs 
sustained in the comfortable and wholesome enjoyment of the property 
described, during the times specified in the declaration, to-wit, from the 
first of August, 1846, to the bringing of this suit. 

At the defendant’s request, the court gave the following instructions: 

1. To enable the plaintiffs to recover, it is upon them to show to the 
satisfaction of the jury, first, that the defendant committed some of the 
unlawful acts charged against him in the declaration; and, second, that 
plaintiffs sustained some damage therefrom. 

2. The present suit is founded on the possession of the plaintiffs, and 
not upon their title; and the only damage for which they can recover in 
this action is, that which was occasioned after they acquired the posses- 
sion of the premises, and before the commencement of this suit. 

3. In the present suit, the plaintiffs have not alleged that the acts com- 
plained of have injured the water of the creek: by rendering it unfit or 
less fit for domestic or farming purposes than it otherwise would have 
been, or that they have destroyed the fish therein; and therefore the 
plaintiffs cannot recover for any such injuries in this suit. 

4. If the stenches of which the plaintiffs complain have a tendency to 
produce human disease, yet the plaintiffs cannot recover on that ground; 
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unless they are satisfied from the evidence that these stenches did actu- 
ally produce disease in the plaintiffs, or some of them, or some of their 
family. 

A verdict was found for the defendant. A motion for a new trial was 
made and overruled, and the case brought here by writ of error. 

The principal question in this case grows out of the instructions. It 
may be inferred from the first and fourth instructions given at the in- 
stance of the defendant, and the refusal to give the third, fourth and fifth 
asked by the plaintiffs, that the Circuit Court esteemed it essential to 
the maintenance of the action that some special damage should be proy- 
ed. The first instruction given at the defendant’s request does not use 
the phrase “special damage,”’ but when taken in connection with the 
fourth instruction given on the same side, and the refusal of those which 
the plaintiff asked on this point, must be understood as conveying to the 
jury the same proposition which would have been implied by the use of 
more explicit phraseology. The fourth instruction seems to place the 
meaning of the court beyond controversy; for, in this instructicn, the jury 
are told that it is not sufficient that the nuisance complained of had a ten- 
dency to produce disease in the plaintiffs’ family, but actual disease was 
necessary to be proved as the consequence of this nuisance before any 
cause of action accrued. 

This view of the subject we consider as erroneous. In an action for 
a private nuisance, it is not necessary to alledge or prove any special 
damage. In a private action for a public nuisance, such allegations and 
proofs are necessary. No one individual can‘maintain an action for a 
public nuisance, unless he has sustained some special damage from such 
nuisance, over and above the injury which the community at large suffer. 
But if a private nuisance be alleged and proved, the plaintiff is entitled 
to recover nominal damages at least, whatever amount of inconvenience 
or injury may have been occasioned by it. 

It is very true that there cannot be a private nuisance unless it be at- 
tended with some damage or inconvenience to the party injured, and this 
idea enters into the very definition of a nuisance. Hence the books 
speak of the necessity of proving the injury sustained by the nuisance, 
as well as the continuance or erection of the nuisance. But it is very 
material to the plaintiff that the distinction between the nature and amount 
of damage which will constitute a nuisance and the extent of injury 
which has actually resulted to the plaintiff from the nuisance, be pre- 
served. What constitutes a nuisance is a question of law for the deter- 
mination of the court. If the facts stated in the declaration do not 





JULY TERM, 1848. 523 


"Smiths? vs. McConatly. SSS 
amount to a nuisance, the defendant can demur and have the question 
of law decided by the proper tribunal. Butif the facts averred do con- 
stitute a nuisance, it is sufficient for the plaintiff to prove them, and it is 
not necessary that he should also prove that he has been speci. lly injured 
by such nuisance. 

This distinction is illustrated by an action for slanderous words. If 
the words charged in the declaration be such as the law deems action- 
able, it is only necessary for the plaintiff to prove the speaking. It is 
unnecessary to prove special damage. It is an implication of law that 
such words are injurious to the reputation of the plaintiff, and that he is 
entitled to his action. If the words spoken are not actionable per se, 
special damage is the only ground upen which an action will lie, and 
special damage must in such cases be proved. Such is also the law in 
actions for private nuisances, or to speak with more propriety, in actions 
for nuisances—for public nuisances can be no ground of private action, 
unless attended with special injury to the party suing. 

There may be difficulty, in some cases, in determining what is a nui- 
sance. The term has not been very distinctly defined in the books, and 
it is said, that a slight inconvenience willnot create a nuisance for which 
an action will lie. But whilst cases might be imagined and stated, in 
whic. the amount of inconvenience or injury might be important in de- 
termining whether the acts charged constituted a nuisance or not, this is 
certainly not one of them. It cannot be doubted, that the facts charged 
in this declaration constituted a nuisance, and so the court charged the 
jury in the first and second instructions given at the instance of the plain- 
tiffs. en 

When we lo>k at the nature of most of the private nuisances spoken 
of in the books, we cannot fail to perceive the propriety of allowing a 
recovery upon the mere proof of the existence of the nuisance. Take 
the case of a smith’s forge, a privy, or a lime-kiln, (all of which are 
frequently spoken of as nuisances, ) erected so near a dwelling house as 
to render it unfit for habitation. How could the plaintiff establish any 
special damage resulting to himself from the erection of such nuisances? 
If a pecuniary loss be the criterion of special damage, the most intoler- 
able nuisances would be without redress. It wculd be but a mockery to 
call such things nuisances, and at the same time make the right of action 
depend upon proof of special damages. In fact, damages are not usually 
the object of such suits. The principal object is to establish the fact cf 
nuisance, so that a second suit may recover more substantial damages, if 
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the nuisance be continued, or the verdict and judgment in the first suit 
may be the foundation of. proceedings to abate the nuisance. 

The circuit court, we think properly excluded the testimony designed 
to prove that the waters of the Bonne Femme were rendered unfit for 
the use of the plaintiff’s stock. No such injury is complained of in ei- 
ther count of the declaration. It is true, the declaration alledges that 
the dwelling house and farm were rendered unwholesome and uncom- 
fortable by reason of the erection of the nuisances complained of; but 
the natural and fair inference from the language of the declaration is, 
that the inconveniences mentioned were occasioned by the noxious va- 
pors arising from the water, and not from the use of the water, for drink- 
ing, either by the plaintiffs, their servants or cattle. 

The question of notice does not arise upon the record. It was not 
made in the Circuit Court, and it would be useless to venture an opinion 
upon a speculative state of facts, not passed upon by the jury. 

The other Judges concurring, the judgment is reversed and the cause 
remanded. 
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PRICE vs. EDWARDS. 


ERROR to Cole Circuit Court. 


Haypen, for Plaintiff in error, insists: 


ist. That the said Henry Bartlett was the principal debtor, and the said Price, Kerr, Young 
and Edwards were his sureties in the bond made to Curtis for the payment of the said sum of 
$1196 18, asstated in the bill. Gow on Partnership, 283, and note (v.) as what are debts of a 
partnership, and what are individual debts of a member of the firm. 2nd Greenleaf’s Ev. sec. 
484. The declarations of a person that he is a member of a partnership, is evidence to charge 
him as such, but not evidence to prove another person to be of the firm. 

2nd. That there is no sufficient evidence in the cause, showing any erasure, or such erasure of 
the name of Edwards from the bond, as to render the same void as against him, or to discharge 
him from liability to contribute to the complainant his just proportion of the burthen created by 
the bond. Ist Greenleaf’s Ev. p. 630-1-2-3-4-5, and note 8, p. 635-6. 2 Mason’s C. Rep. 478, 
U. S. vs, Spalding. 

3rd. That the proofs in the cause show, that the principal debtor, Bartlett, and the co-securities, 
Kerr and Young, were and are, all insolvent, and that the complainant has paid the joint debt 
and interest out of his own moneys, except $39, and that in equity and good conscience he is en- 
titled to a decree against Edwards for the one half of the amount so paid, with interest thereon 
from the time of payment to the precent time, and that therefere the Circuit Court erred, not 
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only in dismissing the complainant’s bill, but also in refusing to set the decree aside, &c.; for the 
reasons set forth in the complainant’s said motion therefor. 1st Story’s Equity, sec. 496, p. 475, 
and authorities cited. 1 Cox, 277, Lawsonvs. Wright. Grisley’s Equity Evidence, 169. 


SrrinGFe.Low, for Defendant in error. 


1st. Our statute having given a remedy to securities, and defined the extent of recovery as 
against a co-security, the complainant has no remedy in chancery; if any, only to the extent giv- 
en by statute. 

2nd. The erasure of defendant’s name appearing on inspection of the bond, it devolved upon 
complainant to show that such erasure did not release defendant. The evidence proved that de- 
tendant’s name was erased before the bond was delivered, and hence defendant was not liable. 
Greenleaf, 600; 2 Phil. on Ev., note on page 299; 9th Mo. Rep. 710, Mathews vs. Coalter; 7 Mo. 
Rep. 237; Ib. 588; 4 Com. Dig. page 294. 

3rd. Neither the original bond, nor a fac simile, being before this Court, it must assume the 
judgment of the Circuit Court to be correct, as to the necessity on complainant to explain the 
erasure. That Court acted upon inspection of the instrument; this cannot be done by this Court 

4th. The answer of defendant having denied that Price was a co-security, it devolved upon 
Price to prove this fact. It was not for defendant to prove that Price wasa principal in the 
bond. : 

5th. The bond was given in consideration that Curtis, the obligee, would stop a suit instituted 
by him against Price and Bartlett, on a bond given by them with Zumalt and Murray, to Curtis, 
and would give up the first bond, and give Price and Bartlett time on the last bond. Price was 
thus a party beneficially interested in the consideration of the bond—was a principal both as to 
Curtis, the payee, and Edwards, the security. 

6th. Price was also a party beneficially interested in the bond first given by himself, Bartlett, 
Zumalt and Murray to Curtis. Before the bond was delivered to Curtis, or any obligation crea- 
ted by any of the parties, Price had become a partner inthe speculation for which the money was 
obtained, and had an interest in, and a right to, such money by virtue of his partnership; although 
when he signed the bond, he may have only signed as surety, yet having before its delivery, be- 
come a partner, he was no longer a mere surety, but was a principal obligor both as to Curtis 
and his co-obligors. 

7th. The last bond itself is evidence that Price was a principal in both. Had he been on the 
first, and designed to continue on the last as mere surety, he would not have released Zumalt and 
Murray, his alledged principals, on the first bond. 

8th. The money loaned by Curtis was not for the individual shares of Bartlett, Zumalt and 
Murray, but was the whole capital invested, including Price’s share as well as that of the others. 
The loan was made on a bond given by him with the others, for the benefit of him equally with 
the others; and even if he had in the first instance intended to be only a surety as between him- 
self, Zumalt, Bartlett and Murray, he became a principal as to Curtis and all others, with none 
of the rights or privileges of a surety. 

9th. This case having been decided by the Circuit Court upon evidence, and there being no 
exceptions to any evidence, nor any instructions asked, this Court will not interfere. The less, 
as instead of being a case of gross error, it is manifestly in accordance with the evidence. 


McBripe, J., delivered the opinion of the Court. 


This was a bill in chancery, filed by Thomas L. Price, complainant, 
against E. L. Edwards, Wm. D. Kerr, Wm. C. Young, and Henry Bart- 
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lett. Subsequently the bill was dismissed as against Young and Bart- 
lett, by consent, in consequence of their insolvency. 

The bill charges, that about the 2nd June, 1840, Henry Bartlett be.. 
came indebted to Fielding Curtis in the sum of $1196 18, and executed 
to him his bond with the above named defendants as his securities; the 
bond was payable in twelve months after date, with ten per cent. inter- 
est thereon. That Bartlett failing to pay, Edwards, onthe 16th May, 
1842, paid Curtis $39, and Price on the same day also paid Curtis $80 60. 
On the 24th September, 1842, Price paid the further sum of $119 61; 
and on the 2nd-June, 1843, the sum of $119 60, making Price’s pay- 
ments $319 80, which extinguished the interest down to the 2nd June, 
1843. 

That on the 20th September, 1844, Curtis sued Price alone, and on the 
5th April, 1845, recovered judgment againsthim for the sum of $1196 18 
debt, and $226 76 damages, which amount has been paid by Price, to- 
gether with the costs of the suit, amounting to $13 80. 

That all of the co-securities of the complainant, Price, are insolvent, 
except Edwards, and that therefore he has aright to have a decree 
against him for one equal half of the amount thus paid by complainant. 

The bond, together with the record of the recovery of Curtis against 
Price, are made exhibits in the bill. 

The defendant, Edwards, in his answer, states, that on the 2nd June, 
1840, Bartlett brought to lim a bond, drawn in favor of said Curtis, with 
a blank left for the amount, which had been signed by Bartlett, Price, 
Young and Kerr, and requested him, Edwards, to sign the same as sure- 
ty, assuring hn at the time that the amount to be inserted therein 
should not exceed 6 or $700. Upon this assurance, and believing that 
Price was a principal in the bond, he signed the same. He states that 
he is informed and believes that Bartlett then took the bond to Price, 
who filled up the blank with the sum of $1196 18, which was done with- 
out any consultation with him, Edwards, and without his knowledge or 
_ consent. 

He further states, that in May, 1842, Price called on him to assist him, 
Price, in paying the interest then due on said bond—that believing him- 
self still bound as security, and willing under such supposition to aid 
Price in paying the interest, he handed him 439 for that purpose, and the 
same was, by Price, paid over to Curtis, and a receipt therefor written 
by Price on the back of the bond, was signed by Curtis. That he had 
no communication with Curtis at the time of this payment, but the whole 
business was conducted by Price. 
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He also states that when he made the payment, he believed himself 
bound as security on the bond, but that in truth and in fact he was not 
bound in any manner, for that either before said bond was delivered to 
Curtis, or shortly thereafter, his name was erased therefrom. He is ine 
formed, and charges that his name was erased from the bond before its_ 
delivery to Curtis; but by whom it was done, he is not informed. . Cur- 
tis informed him that it was erased prior to delivery. That he had no 
knowledge of the erasure when he advanced the $39 to Price, nor until 
sometime thereafter. 

He further alledges, that before the bringing of this suit, Price was 
fully aware of the erasure of his name from the bond, and his consequent 
release. He denies that Price was a co-security in the bond, but affirms 
that he was a principal. That the bond was given as a renewal of ano- 
ther bond, previously given by Bartlett and Price as principals, to the 
said Curtis, for money borrowed by them of said Curtis, and that Young, 
Kerr and himself were securities in the last bond. He admits the reco- 
very against Price, and the insolvency of Bartlett, Kerr and Young. He 
insists, however, that if he is liable at all, it is only for his proportion of 
the original demand; but denies his liability, first, because his name is 
erased from the bond; and second, because Price is principal, and not 
security therein. 

Kerr answered, admitting his embarrassed condition, denies any per- 
sonal knowledge of most of the allegations in the bill, and requires proof 
thereof. His answer is not sworn to. 

Replications were filed to the answers. On the hearing, the following 
evidence was given: 

Ist. The complainant offered in evidence the bond of Bartlett and 
others to Curtis, to the reading of which the defendant objected, until 
the erasure was accounted for, but the court permitted the same to be 
read, with leave to move its exclusion at a subsequent period, if the era- 
sure was not satisfactorily. explained. 

2nd. The record of the action at law of Curtis against Price. 

Fielding Curtis testified, that prior to the execution of the bond men- 
tioned in the bill, John Murray and Joseph Zumalt came to borrow of 
him $1000 for themselves and Henry Bartlett, for buying cattle—they 
told him that B. said he could give any security in Jefferson City—he, 
witness, told them if they would give Thomas L. Price for security, he 
would let them have the money. In a few days they returned with a 
note signed by Bartlett, Murray, Zumalt and Price, for $1000, and ob- 


tained the money. Sometime thereafter Bartlett paid witness $200 in- 
34 
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terest. Afterwards, witness sent the note to Mr. Lisle for collection— 
that Bartlett and Price, who lived in Jefferson City, after suit was brought 
came to his house with a bond signed by Bartlett, Price, Kerr, Young 
and Edwards, being the bond given in evidence, which they desired him, 
witness, to take in lieu of the one upon which suit had been brought— 
that he consented, and dismissed or stopped the suit againt Bartlett and 
Price. That very soon after Bartlett and Price had left his house, A. 
W. Rutherford and Gen. Ellis, two of his neighbors, came in—he showed 
them the bond which B. & P. had just left with him, and they discovered 
that the name of E. L. Edwards signed to said bond had been erased— 
he told them that he did not know how it had been done, or how the 
name of Edwards come to be marked out, as no person had had said 
bond after it was left with him by Bartlett and Price, until they, Ruther- 
ford and Ellis had seen it—that Bartiett and Price had left his house but 
a few moments prior to their arrival, and no one else had seen the note. 

He further testified, that after the years’ interest became due, he came 
to Jefferson, saw Price, and was by him introduced to Edwards. That 
afterwards Price paid him $86 as interest on said bond, for himself, and 
also $39 for Edwards, and he, Price, entered the credit for both sums on 
the back of the note. That Edwards was not present when Price made 
the payment—it was made in a small brick house, where Price got the 
money out of a table drawer—the office, he, Price, said was Edwards’. 

The interest for 1843 not having been paid, witness sent the bond to 
Lisle for collection, when Price and Edwards came to his house, and 
asked further indulyence on said bond, and that the suit should be dis- 
missed—he was not inclined to grant time, until Edwards insisted, and 
stated that it would ruin him if the collection was pressed—witness 
thereupon consented, and Price paid him the interest then due, and he 
and Edwards left. Edwards on the next day sent the bond back to wit- 
ness, as he and Price had promised to do, with a request that he would 
give the credit on the bond, for the interest which Price had paid. That 
Price had paid all the interest which had been paid on the bond, except 
(as he stated) the $39 paid by Edwards—that since the last payment of 
interest, suit had been instituted against Price, on the bond, judgment 
obtained, and the same satisfied by Price. 

Cross-examined. When Murray and Zumalt came back the second 
time to my house with the note to get the money, they told me that Price 
was a partner with them and Bartlett, in the cattle speculation and 
equal with them in the note. That from what they stated to him 
he considered Price a principal in the note, and that the loan was to 
Price as well as the others. He had never seen Edwards until the time 
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mentioned in his examination in chief—that Edwards did not see said 
bond on that day, nor had he any chance of seeing it until suit was 
brought thereon, as the bond was always in witness’ possession—that he 
had no conversation with Edwards about the bond until after suit was 
instituted. 

John Murray testified, that Joseph Zumalt and himself went to Cur- 
tis’, who resides in Boone county, to borrow $1000, for themselves and 
Bartlett, for the purpose of buying cattle for speculation; they stated to 
Curtis that Bartlett could give him any security in Jefferson City—the 
name of Price was mentioned, and Curtis agreed to take him—that he 
and Zumalt then left Curtis and returned home. That he and Bartlett 
went to Jefferson, with a note signed by Bartlett, himself and Zumalt— 
that they requested Price to go their security to Curtis for the money, 
which he agreed to do, and went into his counting room to a desk and 
signed the note. That soon after he had signed the note, and before they 
had left the house, Price said to witness and Bartlett, that he would like 
to have a part with them in the speculation—they told Price they had no 
objection, and if Zumalt was willing they would take him in as partner: 
this conversation took place immediately after the signing of the note by 
Price, and several days before they got the money from Curtis—that 
there was nothing said at the time about what interest Price was to have, 
but supposed it was to be an equal interest with himself, Bartlett and 
Zumalt—that when he and Bartlett saw Zumalt, he stated that he had 
no objection to Price’s becoming a partner, and they informed Price of 
the fact. He further stated, that Price said he had some cattle at his 
farm above Jefferson City, that he wished to sell, and offered to take 
$60 for them—that Bartlett promised’ to go and see the cattle, and if they 
were worth $60 they would buy them—that Bartlett saw the cattle, was 
satisfied with the price and took them—that Price had nothing to do with 
buying or driving the cattle, they were purchased and drove to market 
by Bartlett, Zumalt and himself. 

Cross-examined. When Price asked to come inas a partner, he asked 
him if he would bear his proportionable part in the event of a loss? when 
Price replied—“Boys, by God, there must be no loss.”” That he consid- 
ered Price a partner in the whole speculation, but that his particular in- 
terest was not definitely settled—that his understanding was, that Price 
was to have one-fourth part of the profits, or to share one-fourth of the 
losses—that he advanced no money, but that all the money they had to 
buy the cattle with, was the $1000: borrowed of Curtis—that when he 
and Zumalt went to Curtis for the money, they told Curtis that Price 





SUPREME COURT OF MISSOURI, 


wenn sees mes mneememmwnr ooraeeeeee_5uaee<C5o5u_ een—n5ueuraeeen 


Price vs. Edwards, 


- ava 


a. 


was a partner, and the money was lent to them with that understanding 
with all the parties at the time. 

Joseph Zumalt testified, that he and the witness, Murray, applied to 
Curtis to borrow $1000, that Curtis told them they could have the money 
if they would make him safe—they told him that Bartlett said he could 
give any security in Jefferson City. Curtis said they could get the mo- 
ney if they would give Price as security; they then returned ‘home and 
informed Bartlett what Curtis said. The next day, or the day after, 
he, Bartlett and Murray, went over to Jefferson City, and whilst there 
Bartlett presented a note drawn in favor of Curtis for $1000, signed by 
Bartlett, Murray and himself, and asked Price if he would go their se- 
curity. Price agreed to do so, and signed the note as security. Some 
days thereafter, he, witness and Murray, took the note to Curtis and got 
the $1000—after the money had been obtained several days, Murray 
asked him if he was willing that Price should have an interest in the 
cattle speculation, he made no objection, but remarked, they would see 
Price and Bartlett about it.» The first time he saw Price, he and Bartlett 
were together, when Price said to witness that he had been talking to 
Bartlett about taking some of his cattle which he had at his farm, which 
he would put in at $60—that they might sell the cattle, and all over $60 
that the cattle should sell for, that he would be partners in—that he did 
not consider Price a partner in the cattle speculation any further than 
the profit on the $60 worth of cattle he had sold them—that was all he 
heard said about the cattle speculation. Bartlett went after the cattle 
they got from Price. He, witness, never considered Price any thing 
more than a security to the note. 

Cross-examined. Witness was asked if he had not said that Price was 
a full partner with them in the cattle speculation, and principal in the 
original note to Curtis, when he answered, that he had not. He was 
asked if he did not tell Curtis when he got the money that Price was a 
partner with them, he answered, that he did not—that it was after the 
money had been received from Curtis that Price put his cattle in. He 
only considered Price a partner for what his cattle sold over $60. He 
was asked if he had told Curtis, or Gen. Ellis, or A. W. Rutherford, or 
M. L. Jefferson, that Price was a partner with them in the cattle specu- 
lation, and principal in the note to Curtis, he said he had not told them 
any such thing—that he might have said something to Ellis about the 
matter, but that if he did, he was drunk. 

The defendant then called Fielding Curtis, who testified, that when 
Murray and Zumalt got the money from him, they told him that Price 
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was a partner in the speculation in cattle, and equal with them in the 
note—that after he had brought suit against Price for the collection of 
the money on the last bond, he was informed by his attorney that Price 
had put in a plea to avoid the payment of the money because the name 
of Edwards was erased from the bond. That he saw Zumalt and Mur- 
ray about the matter, and they told him that Price was a full partner with 
them—that he was a principal in the first note—that they would swear 
it, and witness had them summoned to give evidence on his part to prove 
those facts—that they said the same thing to him on several occasions. 

4. W. Rutherford testified, that he called in at Curtis’ very soon af- 
ter Price and Bartlett had left, as he understood from Curtis—that Cur- 
tis took the bond which he said Price and Bartlett had left with him in 
lieu of the original note, ard handed to witness to look at—that he dis- 
covered the name of Edwards was erased, and mentioned to Curtis, who 
said it was done then when they left it with him, and expressed some un- 
easiness about it—that the name of Edwards was written with a pale or 
red looking ink, and the erasure had been made with avery black ink— 
that there were three marks across the name, one across eachof thetwo 
first letters, and one across the word “Edwards.” No person was pre- 
sent except Curtis and himself at the time—Curtis had no white person 
living with him. Whilst they were examining the bond, Gen. Ellis came 
in, and the bond was shown tohim also. He further testified that he had 
heard Zumalt say that Price was a partner with them’in the cattle spec- 
ulation, and a principal in the note to Curtis—that while the suit between 
Curtis and Price was pending, he saw Zumalt in Jefferson City, while 
the circuit court was in session, that Zumalt told him he was here as a 
witness for Curtis in that suit, to prove that Price was a partner with them, 
and principal in the note. 

Gen. Ellis testified the same in substance that Rutherford had testi- 
fied concerning the erasure of the name of E. L. Edwards from the bond- 
He further testified, that some time previous he was crossing the Mis-~ 
souri river with the witness, Zumalt, when the Curtis note was spoken 
of, and that Zumalt told him in that conversation that Price was a part- 
ner with them in the cattle speculation, and a principal in the bond to 
Curtis—that Zumalt had been drinking some at the time, but not enough 
to prevent his knowing what he was saying. 

M. L. Jefferson testified, that during the sitting of the Cole Circuit 
Court, at the August term, 1846, he fell in with the witness, Zumalt, 
going from the court house, when Zumalt told him that Price had him, 
Zumalt, summoned over here as a witness in the case between him, Price 
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and Edwards—that it was a shame for Price to try to make Edwards pay 
any of that money—that Price was a partner with them in the cattle 
speculation, and a principal with Bartlett in the debt to Curtis, that they 
borrowed the money together, and purchased the cattle in partnership, 

John Murray testified, that Zumalt did not come with Bartlett and 
himself to Jefferson at the time Price signed the note—that the proposi- 
tion.of Price to become a partner, was made on the same day, and at the 
same time he signed the note—was assented to then by himself ard 
Bartlett, and they agreed to submit it to Zumalt, and did so—that Zu- 
malt agreed to let Price in as a partner, and that they imformed Curtis 
of the fact at the time they got the money from him—that they bought 
the cattle they got from Price for $60—that it was not in reference to 
those cattle that Price proposed becoming a partner, but in the general 
concern. 

Whereupon the court decreed that the bill of complaint be dismissed, 
to which the complainant excepted, and has brought the cause to this 
Court by writ of error. 

Two grounds of defence are set up and relied upon by the defendant to 
defeat a recovery against him: 

1. The complainant being a partner in the cattle transaction with Bart- 
lett, Murray and Zumalt, and the money having been obtained for the 
benefit of the firm, he was a principal in the bond, and has therefore no 
‘right to contribution against a mere security. 

2. The signature of the defendant to the bond having been erased be- 
fore the delivery of the bond to Curtis, he is therefore not liable as co- 
security to the complainant. 

Is the first proposition relied upon by the defendant sustained by the 
evidence ? The first witness which he examines on the subject is Field- 
ing Curtis, the obligee of the bond; his testimony is incompetent for 
that purpose, for the only knowledge which the witnes had, he derived 
from the statement of Zumalt and Murray, whose statements although 
binding on themselves, could not make Price a partner with them.— 
The next witness is John Murray, who states that after Price signed the 
note as security for Bartlett, Zumalt and himself, Price remarked that 
he would like to have a part with them in the speculation; they told him 
if Zumalt was willing, that they had no objection. Price was asked 
if he would share the losses with them, when he affirmed that there must 
be no loss. What interest Price was to have, was not agreed upon, 
but witness supposed it to be one-fourth. They saw Zumalt and informed 
him of Price’s desire to become interested, and he assented thereto, 
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which assent was communicated to Price. Price advanced no money, 
nor participated in the purchase, driving or sale of the stock. Joseph 
Zumalt on this point says, that some days after the money was ob- 
tained from Curtis, Murray informed him of Price’s wish to become a 
partner in the speculation ; he made no objection, but remarked that 
they would see Price and Bartlett abcut it. He afterwards saw Price 
and Bartlett together, when Price said he had been talking to Bartlett 
about taking some of his cattle which he would put in at $60, and all 
over that sum, which the cattle should sell for, they would be partners 
in. This was the extent to which he considered Price a partner. 

Several witnesses were then examined for the purpose of discrediting 
Zumalt. Their evidence shows that Zumalt was guilty of wilfully mis- 
representing the facts, or that what information he possessed on the sub- 
ject was obtained whilst in a state of intoxication, and that consequently 
his recollection is very confused. 

It is most obvious that whatever conversation the parties had on the 
subject of a partnership, occurred prior to the time the money was 
obtained from Curtis; otherwise, how could Murray and Zumalt 
have communicated to Curtis the fact that Price was a partner with 
them and Bartlett, and consequently a principal inthe note. That acon- 
versation took place between Price and ‘the cattle speculators, on the 
subject of a partnership is evident from the statement of Zumalt himself, 
but, he says, it was a partnership in a lot of cattle which Price was pro- 
posing to sell them for the sum of $60. This would truly be a small bu- 
siness; besides it is not very probable that after giving Price what he 
asked for his cattle, they would further agree to give him one-fourth of 
the amount obtained by them for the cattle over the price given. 

The proposition of Price to become a partner was made, however, 
under circumstances which might well create a doubt whether in fact 
he intended to become interested in the transaction. He had just con- 
ferred a favor on Bartlett and company by becoming their security for 
the money with whichthey were going to operate; and as a further evi- 
dence of his good feeling towards them and by way of encouragement, 
he may have made the remark “that he would like to have a part with 
them in the speculation.” If he really desired to become interested, as 
a partner, he would doubtless have pressed the subject further and learned 
from them the terms and conditions upon which he was to become inter- 
ested. What amount he was to advance—what interest he was to take, 
and what duties to perform, or burdens to bear. No agreement of this 
character took place. It is'true, that so far as third parties are con- 
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cerned, it is not necessary to the liability of partners, that they should 
settle definitively the terms of their association. The enquiry would be, 
did a partnership exist? In ascertaining this, the fact of their having 
made no agreement as tothe terms of their partnership might be referred 
to as a circumstance tending to disprove the existence of a partnership. 

As an adjunct to the foregoing question, it is said that even admitting 
the existence of the partnership, as insisted upon by the defendant, stil, 
Price is not liable as principal on the bond, for the bond was given 
for money to be advanced by Bartlett, Murray and Zumalt to the con- 
cern, and not as an advancement for Price. -It is conceded, that if the 
money borrowed was for the individual advancement of the parties named, 
(Price having advanced his portion of the capital) that then Price exe- 
cuting the bond would sustain the same relation thereto, that any other 
individual would. But as Price advanced nothing, and the only capital 
used were the funds obtained on the bond, a court of equity would be 
slow to give him a decree for contribution, against a mere security, who 
was otherwise wholly unconnected with the transaction. 

Next, as to the erasure of the name of E. L. Edwards from the bond, 
and at what period was it done? Whether there was an erasure, was a 
question to be decided by inspection of the bond. We have not the 
advantage of looking at the bond, but if we were to judge from the copy 
set out in the record, we should not hesitate to say that the name of the 
defendant had been erased, and intentionally done. The court below 
decided that the name was erased and the evidence in the case fully 
sustains the decision of the court. 

The erasure being established, it becomes important to enquire by 
whom, at what time, and under what circumstances was it made? The 
evidence in the cause shows, that two or three years prior to the execu- 
tion of the bond in question, Bartlett, Murray, Zumalt and Price execu- 
ted their note to Curtis for $1,000—the interest for two years was paid 
by Bartlett—the third year’s interest not being paid, Curtis instituted suit 
against Bartlett and Price, two of the obligors, to recover the amount 
of the note and interest. After suit brought, Bartlett and Price went to 
Curtis’ in Boone county, with the bond in controversy, and prevailed 
with him to take this bond in lieu of the note sued upon, dismiss his ac- 
tion against them and give them further time for payment. The bond 
was delivered by themto Curtis, and they left; shortly thereafter Ruth- 
erford and Ellis come to Curtis’, when he showed them the bond andjthey 
discovered that the name of Edwards had been erased by drawing a pen 
across it. Curtis states that he did not doit, and that no one else had an 
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opportunity of doing so after the delivery to him of the bond by Bartlett 
and Price. I assume, therefore, that the name was erased before the 
bond was delivered. ) : 

The bond being in the possession of Bartlett and Price, they are_res- 
ponsible.for the erasure, unless they ean explain, satisfactorily, how the 
erasure took place. And so, Price sueing and endeavoring to recover 
of Edwards, must explain how the erasure was made. 

It is insisted that Price did not make the erasure, because it was 
against his interest to release Edwards. So it may be said of Bartlett 
and Curtis ; the former desiring to obtain further indulgence on the debt 
would be interested in procuring a bond about which there could be no 
cavil ; whilst the latter would hazard the loss of his whole debt by such 
an act. Edwards himself did not perpetrate the act after the delivery of 
the bond, for he was not present, and if he made the erasure before the 
delivery, then the bond is not his and he is not responsible. 

We are unable from the evidence before us, to ascertain certainly, the 
circumstances attending the erasure, unless we have a clue in the an- 
swer of Edwards, who states, that Bartlett presented the bond to him, 
with the amount in blank, assuring him at the time that the sum to be in- 
serted therein would not exceed six-or seven hundred dollars; he there- 
upon signed the bond, and Bartlett then took it to Price, who filled up 
the blank space with the sum of $1196 18. This amount was nearly 
double that represented by Bartlett, and about one-fifth more than the 
note then held by Curtis. Thus finding the amount necessary to be in- 
serted in the bond so much greater than he had represented to Edwards, 
and disposed to deal toward him in good faith, and thinking perhaps that 
the bond was ample without it, Bartlett may have made or caused the 
erasure, at the time the bond was filled up. Acting honestly with a 
friend who had gone his security, Bartlett should either have informed 
Edwards of the amount inserted in the bond, or have erased his name 
therefrom. If the erasure took place at the time when thé bond was 
filled up, then Price was advised of the fact, for the filling up of the bond 
is in his hand writing. : 

When the bond was delivered by Bartlett and Price, they represented 
it as the bond of Edwards and others, and Curtis received it as such. If 
the signature of Edwards had never been affixed to the bond, their re- 
presentation to Curtis would have been an imposition on him, without 
making Edwards liable. If hisname was erased by them, before deliv- 
ery to Curtis, then the representation made by them, to him, was not only 
a deception practised on him, but a wrong done to the other securities 
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on the bond. The controversy now before us, is not one, however, be- 
tween Curtis and Edwards, nor between the other securities on the bond 
and Edwards, but between Price, who is responsible for the erasure, un- 
til explained, and Edwards, whose name had been erased. Had Price 
and Edwards alone been securities on the bond, and prior to its delivery 
to Curtis, Price had voluntarily stricken the name of Edwards therefrom, 
I know of no principle of law which would enable him, thereafter, to 
recover from Edwards any part of the amount of the bond, as a co-secu- 
rity of his. The law will not permit him thus to play fast and loose at 
his pleasure. 

It is ccntended that the subsequent conduct of Edwards amounts to a 
re-delivery of the bond. If, with a knowledge of the erasure, Edwards 
afterwards acknowledged the bond to be his, then he would unquestion- 
ably be liable, for whilst the erasure operates to discharge him from legal 
liability, it does not prevent him from again binding himself, if he choose 
todo so. In his answer he denies having had knowledge of the erasure 
when he paid $39, part of the interest then due on the bond. Curtis’ 
evidence goes to sustain this statement of the answer, for he says that 
the bond was in his possession from its delivery to him, until suit was 
broug it on it, and that during that time Edwards had no access to it.— 
He also states that after the institution of suit, Price and Edwards came 
to his-house to obtain further indulgence, which he hesitated to grant, 
until assured by Edwards that if a collection of the debt was pressed, it 
would ruin him. Curtis then consented to dismiss the suit, when Price 
paid him the interest then due, and it was agreed that they should send 
him the bond on the next day, which they did, accompanied with a letter 
from Edwards, requesting him to sign a receipt for the amount pid by 
Price, which he did, and that was the last interest paid on the bond. 

Itis left conjectural by Curtis’ evidence, whether the receipt which he 
was requested by Edwards to sign, was endorsed on the bond, or on a 
separate piece of paper. If endorsed on the bond by Edwards, a pre- 
sumption might arise, that he had examined the bond, and consequently 
saw the erasure; but if on a separate paper, the presumption would not 
be so strong: in either case, however, bare presumptions should not be 
indulged against the positive denial of a sworn answer. I do not there- 
fore think that the defendant’s subsequent conduct amounted to a re-de- 
livery of the bond. 

Another view of the subject taken by defendant’s counsel, is this :— 
Tue first note executed by Bartlett and others, with Price as security, 
was past due when Edwards became a party ina new note, for the pur- 
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poze of obtaining further time for the obligors. That note being past 
due, Price, under our statute, had become liable as principal, and thus 
heing in effect principal with Bartlett and others, Edwards’ underta- 
king should be construed as that of security for Price, as well as Bartlett 
and others, the originals in the note. 

If Edwards become security under the belief that Price was one of 
the principal in the original transaction, it’ would be imposing a much 
greater burden on him than he anticipated, by now holding that Price was 
only a security himself and liable as such. It might very well be, that 
Edwards would readily and willingly become a security ina note wherein 
Price was one of the principals, believing him entirely responsible, 
when he would not be willing to lay himself liable as co-security with 
him in a bond where the solvency of the principals was at all question- 
able. 

The answer of Edwards avers positively, that he believed at the time 
he executed the bond, as security, that Price was a principal therein.— 
If so, I am of opinion that a court of chancery should not decree against 
him, on a bill by Price, who was already bound for the debt. 

The judgment of the Circuit Court ought to be affirmed, and the same 
is affirmed upon a division of the court. 


Scorrt, J., did not sit in the case. 


WILLIAMS vs. BOYCE. 


1, The levy of an execution upon property sufficient to satisfy the execution, its release and 
return of the property to the defendant upon an agreement with the plaintiff, is not per se 
a satisfaction of the execution or judgment. 


2, A, having purchased land of B, and given his notes for the payment of the purchase money, 
fails to pay, and B obtains judgment on one of the notes before a justice of the peace.— 
An execution is levied by the constable on property sufficient to satisfy the judgment.— 
By an agreement between A and B, original contract is to be cancelled—A to give up 
the land to B to release the property, enter satisfaction of the judgment and give up the 
notes. B releases the property levied on, and offers to comply with his contract, but'A 
refuses to give up the land. Another execution is issued by the justice of the peace and 
returned nulla bona. An. execution then issued by the clerk of the Circuit Court and 
levied on the land of A, will not bz quashed on motion setting out the foregoing facts. 
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ERROR to Pike Circuit Court. 


BroanvuEaD, for Plaintiffs. 


I, The judgment against the plaintiffs had been satisfied before the issuing of the last execution 
from the justice’s court, for two reasons:— 

1. Where goods sufficient to discharge the judgment are seized on a fieri facias, the debtor is 
discharged. 4 Mass. R., 402; 6 do., 58; 16 do., 63; 4 Burrows R., 2482; 3 Mo. R., 249; 9 Mo. 
R., 24; 12 John. R., 207; 7 do. 428; 2 Lord Ray., 1072. 

2, The agreement to rescind the original contract for the sale of the land was a virtual satis- 
faction of the execution, and the plaintiff’s remedy was on the new contract. 4 Burrows, 2482, 

II. A fieri facias against the lands and tenements cannot issue on a transcript of a judgment 
rendered before a justice of the peace, when there is sufficient personal property within the con- 
trol of the constable, belonging to defendants in the execution, to satisfy the same. R, C. 1845, 
p- 659, sec. 18. 


‘Porter, for Defendant. 


McBrune, J., delivered the opinion of the Court. 


« Boyce sold to the Williams’ a tract of land for the sum of $1200, pay- 
able in four equal instalments, and gave them his bond for a title, to be 
made on the payment of the purchase money, and they gave him their 
notes for the consideration. Williams went into possession under the 
purchase, and after making a payment, suffered suit to be instituted for 
a balance due on one of the notes, and judgment was rendered thereon 
by a justice of the peace for about $140. Execution was issued upon 
this judgment, and property of the defendant, sufficient to satisfy the 
same, was levied upon by the constable; but before day of sale, the par- 
ties agreed to rescind the contract, on the condition that if Williams 
would return the possession, the plaintiff would give him up his notes and 
release the judgment. Under this agreement, the property levied upon 
was restored to Williams, and the execution returned to the justice’s of- 
fice. Afterwards, Boyce sold his interest in the land and the judgment 
against Williams to one Bacon, who demanded possession of the land 
from Williams, offering to have the judgment satisfied on the condition 
that he would give possession, but Williams refused to give possession. 
Bacon then issued execution on the judgment, and placed the same in 
the hands of the constable, who subsequently returned it nulla bona.— 
Then a transcript of the justices’ docket was obtained and filed in the 
clerk’s office, upon which an execution was issued by the clerk, which 
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was placed in the hands of the sheriff, who levied the same upon the real 
estate of Williams, who thereupon filed his motion to quash the execu- 
tion, for the following reasons: 

1. Because the judgment upon which said execution was issued had 
been paid off and discharged before the issuing of said execution. 

2. Because the execution issued upon the transcript of a judgment 
rendered by a justice of the peace, without any execution having been 
issued by said justice and legally returned. 

3. Because the execution was issued without any order, direction or 
authority on the part of said plaintiff. 

4. Because said execution was issued without authority of law. 

5. Because said execution is illegal and defective. 

The Circuit Court refused to quash the execution—the defendant ex- 
cepted, and has brought the case here by writ of error. 

Two grounds are relied upon here to reverse the judgment of the Cir- 
cuit Court. 

1. The judgment had been satisfied before the emanation of the sec- 
ond execution from the justice’s office. 

2. A fiert facias cannot issue against the realty when there is sufficient 
personalty to satisfy the same. 

The levy of an execution by an officer upon property sufficient to sat- 
isfy the same, which is afterwards released and restored to the defend- 
ant, under an agreement between the plaintiff and the defendant, is not 
per se a satisfaction of the execution or judgment. 

In the determination of motions of this character, the court should 
look into all the circumstances, and if it be found, upon investigation, 
that the party complaining is in any wise in default, the court should re- 
fuse the motion. The facts of this case fully justify the court in over- 
ruling the defendant’s motion; for, although there was an agreement be-- 
tween the parties to cancel the contract, and a willingness evinced on 
the part of the plaintiff to carry that agreement into effect, yet the de- 
fendant refused to restore the possession of the land, thereby defeating 
the consummation of the agreement. With what propriety, then, can he 
invoke the aid of the court to relieve him from the dilemma into which 
_ he has brought himself? 

The return of nulla bona made by the constable on the execution, is 
conclusive to authorize the issuing of an execution from the clerk’s of- 
fice on the justice’s transcript. What real injury can a defendant sus- 
tain, even should the return of the constable be false, by the issuing of 
an execution from the clerk’s office? He has the right, under the stat- 
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ERROR to Pike Circuit Court. 


BroavuEaD, for Plaintiffs. 


I, The judgment against the plaintiffs had been satisfied before the issuing of the last execution 
from the justice’s court, for two reasons:— 

1. Where goods sufficient to discharge the judgment are seized on a fieri facias, the debtor is 
discharged. 4 Mass. R., 402; 6 do., 58; 16 do., 63; 4 Burrows R., 2482; 3 Mo. R., 249; 9 Mo. 
R., 24; 12 John. R., 207; 7 do. 428; 2 Lord Ray., 1072. 

2, The agreement to rescind the original contract for the sale of the land was a virtual satis- 
faction of the execution, and the plaintiff’s remedy was on the new contract. 4 Burrows, 2482, 

II. A fieri facias against the lands and tenements cannot issue on a transcript of a judgment 
rendered before a justice of the peace, when there is sufficient personal property within the con- 
trol of the constable, belonging to defendants in the execution, to satisfy the same. R, C. 1845, 
p- 659, sec. 18. 


Porter, for Defendant. 


McBrine, J., delivered the opinion of the Court. 


« Boyce sold to the Williams’ a tract of land for the sum of $1200, pay- 
able in four equal instalments, and gave them his bond for a title, to be 
made on the payment of the purchase money, and they gave him their 
notes for the consideration. Williams went into possession under the 
purchase, and after making a payment, suffered suit to be instituted for 
a balance due on one of the notes, and judgment was rendered thereon 
by a justice of the peace for about $140. Execution was issued upon 
this judgment, and property of the defendant, sufficient to satisfy the 
same, was levied upon by the constable; but before day of sale, the par- 
ties agreed to rescind the contract, on the condition that if Williams 
would return the possession, the plaintiff would give him up his notes and 
release the judgment. Under this agreement, the property levied upon 
was restored to Williams, and the execution returned to the justice’s of- 
fice. Afterwards, Boyce sold his interest in the land and the judgment 
against Williams to one Bacon, who demanded possession of the land 
from Williams, offering to have the judgment satisfied on the condition 
that he would give possession, but Williams refused to give possession. 
Bacon then issued execution on the judgment, and placed the same in 
the hands of the constable, who subsequently returned it nulla bona.— 
Then a transcript of the justices’ docket was obtained and filed in the 
clerk’s office, upon which an execution was issued by the clerk, which 
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was placed in the hands of the sheriff, who levied the same upon the real 
estate of Williams, who thereupon filed his motion to quash the execu- 
tion, for the following reasons: 

1. Because the judgment upon which said execution was issued had 
been paid off and discharged before the issuing of said execution. 

2. Because the execution issued upon the transcript of a judgment 
rendered by a justice of the peace, without any execution having been 
issued by said justice and legally returned. 

3. Because the execution was issued without any order, direction or 
authority on the part of said plaintiff. 

4. Because said execution was issued without authority of law. 

5. Because said execution is illegal and defective. 

The Circuit Court refused to quash the execution—the defendant ex- 
cepted, and has brought the case here by writ of error. 

Two grounds are relied upon here to reverse the judgment of the Cir- 
cuit Court. . 

1. The judgment had been satisfied before the emanation of the sec- 
ond execution from the justice’s office. 

2. A fier? facias cannot issue against the realty when there is sufficient 
personalty to satisfy the same. 

The levy of an execution by an officer upon property sufficient to sat- 
isfy the same, which is afterwards released and restored to the defend- 
ant, under an agreement between the plaintiff and the defendant, is not 
per se a satisfaction of the execution or judgment. 

In the determination of motions of this character, the court should 
look into all the circumstances, and if it be found, upon investigation, 
that the party complaining is in any wise in default, the court should re- 
fuse the motion. The facts of this case fully justify the court in over- 
ruling the defendant’s motion; for, although there was an agreement be- 
tween the parties to cancel the contract, and a willingness evinced on 
the part of the plaintiff to carry that agreement into effect, yet the de- 
fendant refused to restore the possession of the land, thereby defeating 
the consummation of the agreement. With what propriety, then, can he 
invoke the aid of the court to relieve him from the dilemma into which 
_he has brought himself? — 

The return of nulla bona made by the constable on the execution, is 
conclusive to authorize the issuing of an execution from the clerk’s of- 
fice on the justice’s transcript. What real injury can a defendant sus- 
tain, even should the return of the constable be false, by the issuing of 
an execution from the clerk’s office? He has the right, under the stat- 
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ute to protect his real estate from execution, by surrendering sufficient 
goods and chattels to pay the debt. 

For the foregoing reasons, the judgment of the Circuit Court ought to 
be affirmed, and the other judges concurring, the same is affirmed. 


PEPPER vs. CARTER & MINOR. 


1, A purchaser under a judgment, as to conveyances made by the defendant, is regarded as a 
creditor, and not as a purchaser. 


2. A voluntary conveyance by a person in debt, is not, as to subsequent creditors, fraudulent 
per se. 


3. A voluntary conveyance of a lot worth only about forty dollars, by a parent at the time in 
possession of much valuable property, although at the same time embarrassed by debts, 
will not, as to subsequent creditors be deemed fraudulent, without proof of actual fraud. 


ERROR to Pike Circuit Court. 


Buckner & We ts, for Plaintiff. 


I. The execution under which the sale of lot No. 76 was made, was not satisfied by the receipt 
of Hough. 

1. A receipt can be explained by parol evidence. (9 Mo. R., p. 63.) The evidence of the 
sheriff and McQueen shows that Hough consented that McQueen should have the benefit of hi 
execution, and although he gave his receipt to the sheriff in full of the execution, it was the un 
derstanding between the parties that the balance of the execution should “ transferred to Mc- 
Queen, and be collected for his benefit. 

2. Hough authorized McQueen to make this arrangement with the sheriff. His subsequent 
coriduct in standing by and seeing the property sold under his execution, and making no objection 
to the sale, and his subsequent written authority to the clerk to issue the third execution, prove 
conclusively that this was the arrangement and understanding between him and the sheriff. 

3. Hough’s execution could not be satisfied without leaving his debt to McQueen unpaid, and 
the evidence is conclusive that it was satisfied by the sheriff at the time of the settlement. 

If. The second point is, whether Carter’s conveyance to Minor is fraudulent and void as against 
existing creditors. Itis admitted that Hough’s debt was in existence prior to the gift to Minor. 

Carter was largely indebted at the time, and previously—frequently sued in the justice’s courts 
—heavy judgments against him long prior and up to the time of Minor’s deed—and most, if not 
all, his property mortgaged; and in the end, he becomes hopelessly insolvent. 

Without invoking the authority of the case of Read vs. Livingston, 3 John C.R., 481, and 
other American and English authorities to the same effect, this deed cannot be sustained against 
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existing creditors, according to the principles laid down in Hind’s lessee vs. Longworth, 6 Cond. 
R., 277; 1 Story’s Eq., secs. 362, 365, &c.; 1 Conn. R., 525; Sexton vs. Wheaton, 8 Wheaton’s 
R., 229. 

III. The court erred in excluding the evidence of McQueen as to Carter’s pecuniary circum- 
stances previous to the burning of the steam mill and the alleged verbal giftto Minor. It was in 
rebuttal to the evidence of defendants on that point, and to which no reference by plaintiffs wit- 
nesses had been made in their examination. It is insisted that all the evidence of defendants in 
relation to the verbal gift has no connection with the case. Minor could not have obtained a 
specific execution of that agreement or gift by Carter. He being a volunteer, ought he to be per- 
mitted to enforce it against existing creditors? 2 Story’s Equity, p. 113. If Minor could have 
any claim for his improvements, the pleadings are not in a condition to enable him to obtain such 
relief. It is affirmative relief, and would require a cross bill. Story’s Eq. Pl., p. 413. But he 
is particeps fraudis. His improvements were put on the lot after he had notice in different modes 
that Carter had no legal right to put his property beyond the reach of his creditors, and that he 
(Carter) was insolvent. He must have acted bona fide before he could claim the benefit of his 
improvements. 


G. Porter, for Defendants. 


1. The judgment was satisfied before the sale (under the execution) was made under which 
the plaintiff claims, and consequently the sale was void. Garth vs. McCampbell, 10 Mo. R. 154; 
Reed vs. Pryor & Staats, 7 John., 426. A judgment cannot be satisfied for one purpose and left 
open for another. 4 Wend., p. 474. 

2. Though Carter was indebted when he transferred the lot to Minor, his son-in-law, the cir- 
cumstances all go to show that there was no fraudulent intent—and though Carter was then in- 
debted, his property was worth at a fair estimate, much more than his debts amounted to, and the 
lot bore no proportion to the residue of his estate, therefore, according to the doctrine of modern 
decisions, the gift was not void as against creditors. In view of all the circumstances, the gift 
being bona fide made, should be sustained, unless the court hold that !indebtedness per se consti- 
tutes a substantive ground to avoid avoluntary conveyance, in opposition to which the defendants 
cite, 1 Story’s Eq., secs. 362-3. 

3. If the plaintiff be right in his position that no right and title in equity passed to Minor by 
virtue of the verbal gift and'improvements under: it, still such gift and improvements are impor- 
tant to repel all imputation of fraud against either, by showing that the transaction had its incep- 
tion when Carter was in comparatively prosperous circumstances, and beyond all question able to 
pay all his debts; and to divest Minor of the lot and his improvements thereon, and give it to the 
plaintiff, would be practically to enable the plaintiff to practice a fraud upon Minor. 

4. The evidence of McQueen as to Carter’s circumstances in April, 1841, was rightly excluded 
by the court for the reason given, because it was an attempt to go again into an examination in 
chief—the same matter having been testified about by plaintiff*s witnesses—butif the other points, 
or either of them, be well taken, this last becomes immaterial to be looked into. 


Scott, J., delivered the opinion of the Court. 


This was a bill in chancery filed by Pepper, the complainant, vs. Car- 
ter & Minor, the defendants. The bill substantially charges that the 
complainant on the 12th April, 1844, purchased for ten dollars lot No. 
76, in the town of Clarksville, in Pike county, at a sheriff’s sale, under 
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an execution against himself, the defendant, Carter and others, in favor 
of W. S. Hough. That the sheriff executed to him a deed for the lot.— 
That previous to said sale, on the 12th September, 1842, the said lot wag 
conveyed by the said defendant Carter, to the said defendant Minor, for 
the nominal considezation of one dollar. That the said Minor was the 
son-in-law of the said Carter, and the consideration of the deed was 
not the pretended sum of one dollar, but natural love and affection.— 
That at the time of the said conveyance, the said Carter was in failing 
circumstances, and had encumbered all his property, real and personal, 
in favor of his creditors. That at the time of the conveyance, the said 
Carter was hopelessly insolvent and was wholly unable to meet his lia- 
bilities. That the conveyance was made to defraud creditors and pur- 
chasers, and is therefore void. That Minor is in possession of the said 
lot and refuses to surrender it. The bill prays that the conveyance to 
Minor may be cancelled and the title to the lot vested in the complainant, 
and for general relief. 

The answer of the defendant, Carter, does not deny the sale of the 
lot by the sheriff and the purchase thereof by complainant as stated in 
the bill, but requires proof thereof. It admits the conveyance of the lot 
(a vacant one) to Minor, his son-in-law, who resided in Clarksville, for 
natural love and affection. It denies that respondent considered himself 
in failing circumstances, or that he could be fairly considered so. It 
admits, that he was a good deal in debt, and owed W. S. Hough jointly 
with the complainant and others who composed a partnership, the note 
on which the judgment was rendered under which the lot was sold, and 
other debts. It asserts that the respondent had a large amount of pro- 
perty, and a considerable emount of debts due him; that he considered 
himself at the time of the conveyance of the lot entirely resposible for 
his debts, and if a reasonable price could have been realized for his 
property he would have been able to meet all his engagements, but it 
unfortunately happened that his property was sacrificed at forced sales, 
it consisting mostly of real estate. All fraud in the conveyance is 
denied. 

Minor, the defendant, files an answer, which is afterwards amended. 
In relation to the sale of the lot by the sheriff, and the indebtedness of 
Carter, his father-in-law, its statements are substantially the same as 
those contained in the answer of his co-defendant. In addition to what 
is contained in Carter’s answer in relation to the conveyance of the lot 
to Minor, it is asserted that as early as May, 1841, there was a parol gift 
of the lot to Minor; that at the time of said gift, the lot was wholly un- 
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improved, and that in the intery al between the gift and the cofiveyance, 
considerable improvements were made on the lot, ie contract enter- 
ed into for the building thereon of a two story log#hotig€, which has been 
since completed. ‘That a well was dug, and tha he lot as now improved 
is worth about #440, while at the time of the gift, its value did not ex- 
ceed forty or fifty dollars. 

Replications were filed to the answers. 

The only controverted matters between the parties, were the indebt- 
edness of Carter, and the circumstances attending the gift. 

It was shown that many judgmenis, and for considerable amounts, 
were rendered against Carter in the interval between March, 1841, and 
October, 1843. Mortgages to secure debts were likewise executed du- 
ring the same time. There was no incumbrance on lot 76 when it was 
conveyed, or at least none that was ever asserted. The deed to Minor 
bore date prior to the judgment under which the lot was sold to Pepper, 
The date of the debt for which the judgment was rendered, does not ap- 
pear... The constable of the township in which Carter resided, testified 
that his circumstances in 1841 aid *42 were straitened. That he was 
often sued, mostly on account of the partnership in the milling business, 
but that he paid his ortion of the executions. That Carter at the 
time of the trial of egos wa#insolvent. It was proved that the lot 
as improved, would rémt for ¢50. All the improvements were made by 
Minor, which together with the lot were worth befveen 4 and $500.— 
That the lot alone was worth at the time of the gift from 40 to $100. 
That its present value, unimproved, does not exceed thirty dollars. The 
lot was actually given in April, 1841, just after Minor’s marriage with 
Cazter’s daughter, although the deed was not executed until about a 
year afterwards. Shortly after the gift Carter commenced improving 
the lot, but the house was not completed until after the execution of the 
deed. Cartergowned a great deal of property, was cautious, prudent 
and economical; was the owner of five-twelfths of a steam mill worth 
$8000, which was destroyed by fire in July, 1841. The cost of the mill 
was 318,000. Several witnesses testified to their belief that Carter would 
not have failed but for the burning of the mill. On hearing, the bill was | 
dismissed, and the complainant sued out his writ of error. 

The question as to what will render a voluntary conveyance void as 
to creditors under the statute, 13 Eliz., from which ours is borrowed, is 
one, like the question of continuing in possession of property after its 
sale, and like it, has undergone much discussion, and is the subject oft 
contradictory opinions. Some would make an indebtedness per ¥€ epi- 
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dence of @paud"against existing creditors. Others would leave every 
conveyance of the kid to be judged by its own circumstances, and from 
them infer the e or non-existence of fraud in each particular 
transaction. Withd ermining the question as to existing creditors, 
we may safely affirm that all the cases will warrant the opinion that a 
voluntary conveyance as to subsequent creditors, although the party be 
embarrassed at the time of its execution, is not fraudulent per se as to 
tuem; but the fact, whether it is fraudulent or not, is to be determined 
from all the circumstances. I do not say that the fact of indebtedness 
is not to weigh in the consideration of the question of fraud in such ca- 
ses, but that it is not conclusive. Chancellor Kent, who maintains the 
most rigid doctrine with regard to the effect of voluntary conveyances 
against creditors, after a iull examination of the authorities, concedes, 
that actual fraud, or fraud in fact, must be proved, in order to set aside 
a prior voluntary conveyance at the suit of subsequent creditors. _ It is 
needless to enter into an examination of the cases to maintain this doc- 
trine; it has been done already, and by those whose capacity cannot be 
questioned. Read vs. Livingston, 3 John. C»501; Story’s Eq. PF vol., 
sec. 355 to 366; Sexton vs. Wheaton, 8 Wheat. 229-30; Ridgway vs. 
Underwood, 4 Wash. C. C. Rep. 137.. There is nothing in the case of 
Hind’s lessee vs. Longworth, 11 Whefj'199, 2 by the counsel of 
the compjainant, that impugns this doctrine. Th se supports it. The 
remarks towards its | oa in relation to the indebtedness of the donor, 
were made in referen€e to existing creditors. The law being so, this 
case is determined. It does not appear, that the debt under which the 
lot in controversy was sold, was contracted prior to the gift, or even to 
Kthe execution of the conveyance. A purchaser under the judgment of 
a creditor is regarded as a creditor, not as a purchaser under the statute 
of 13 Eliz. It was not pretended that the conveyance of the lot in dis- 
pute was actually fraudulent. The sole ground on which that imputation 
was based, was the embarrassment of Carter at the date of the gift. 
An examination of the evidence in the case, the large property of Car- 
ter, and the inconsiderableness of the gift, and his subsequent misfor- 
tunes, will satisfy any rational mind that there was no actual fraud in this 
transaction. Indeed, I was disposed to put this case in the category of 
those in which the maxim applies de minimis non curatlezx. A father, 
the owner of a large real estate, embarrassed it is true, makes a gift of 
a lot not worth more than forty or fifty dollars, for love and affection to 
his son-in-law, just after his marriage; the value of the lot is inereased 
4 folk Py the labor and improvements of the donee, and a subsequent 
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Lindsey, adm’r. of Burbridge, vs . Burbrige § Bd 
creditor would take the lot with all its improvements and subject it to the 
payment of his debts! A parent, whose fortum ists mostly of live 
stock, makes a daughter, on her marriage, a nt of a female colt— 
(and the condition in life of many of our people naturally suggests this 
illustration )—by care and attention, a number of horses are raised from 
this humble beginning, who would bear to see these taken to satisfy a 
subsequent creditor, when there is no pretence of fraud in the gift, al- 
though the parent may have been indebted to others at the time? There 
being no actual fraud, on what principle would the creditor take more 
than the value received by the voluntary grantee? 

Something has been said:‘in reference to the bearing of the statute of 
frauds on this controversy. That the parol gift of the lot in 1841, would 
not, under the facts of this case, fiave been specifically enforced by a 
court of chancery. It is not perceived, what this has to do with the 
cause, as Carter has actually conveyed the lot, as he was in justice bound 
to do, and that too, before there was any lien or incumbrance created by 
the*judgment under which the complainant claims. But I imagine, that 
where there is such a part performance of a parol contract as places the 
party performing it, in a situation which is a fraud upon him, unless the 
agreement is | equity wider such circumstances, will not per- 
mit a party to pro imself from executing the contract by pleading 
that it was not in writing. A statute that was made to prevent fraud, 
will not be perverted to its protection and jas. 

Cooke, 1 Schoales & Lefroy, 41. 
The other Judges concurring, the decree will be affirmed. 
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EIBDSEY, Apw’r or Bursrince, vs. BURBRIDGE & EARLY. 


The act suspending process against absent volunteers, held constitutional. Ferguson vs. Ed- 
mondson, 11 Mo. Rep., approved. 


APPEAL from Pike Circuit Court. 


McBrains, J., delivered the opinion of the Court. 


Lindsey, the administrator, having obtained judgment in the Pike 
cuit Court against Burbridge & Early, caused an execution to b ‘von 
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thereon, off the 2nd May, 1847, which was placed in the hands of the 
sheriff, who levied the same upon the real estate of the defendant, Bur- 
bridge, and advertisedighe same for sale at the September term follow- 
ing of the Circuit Céuntfof said county. At the September term, the 
attorney for Burbridge filed his written motion to stay the sale of the 
real estate levied upon, because the said Burbridge was and is absent in 
the actual military service of the United States, attached and belonging 
to a volunteer company from the State of Missouri, whose term of ser- 
vice has not yet expired. The Circuit Court sustained the motion, and 
the plaintiff excepted. 

The question presented in this case arises under an act of the General 
Assembly of the State of Missouri, approved 13th February, 1847, sus- 
pending all judicial process and proceedings against volunteers, and 
which we had occasion to examine in the case of Ferguson vs. Edmond- 
son, from the Court of Common, Pleas of St. Louis county, decided at 
the March term, 1848. " 

The judgment is affirmed. 


as HEDGES vs. FRY. 


ERROR to Pike Circuit Court. 


+ , 
Narron, J., delivered the opinion of the Court. 


This was a suit originally brought before a justice of the.peace to re- 
cover $17 50, alledged to be due the plaintiff. The detect, against 
whom the judgment went before the justice, appealed to the circuit 
court, where a trial de novo was had, and a verdict rendered in his favor. 
Upon the trial, instructions were given to the jury, but no exceptions 
were taken to them, and the circuit court refused to set aside the ver- 
dict. Under these circumstances, the judgment of the circuit court 
will be affirmed. 
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WATTS vs. WATTS. 
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A bill in equity will not lie to recover a penalty. Thus where 4 bond was given bearing six 
per cent interest, and a mortgage to secure its payment, in which was a proviso, that if 
payment of the bond were not punctually made, it should bear four percent. more. Fail- 
ure to pay one year’s interest being made the penalty was paid, and then the bond and 
six per cent. were paid off. A bill to foreclose for the four per cent. penalty for a second 
failure will not be sustained. 


Error to Pike Circuit Court. 


Scorr, J., delivered the opinion of the Court. 


This is a bill in chancery to foreclose a mortgage. The facts are sub- 
stantially these: . 

Watts, the plaintiff in error, executed a bond to the testator of the 
defendant in error, for money loaned. The bond bore six per cent. in- 
terest. A mortgage was also given to secure the payment of the bond, 


which contained a proviso, that if the principal and interest were not 
punctually paid at the time appointed, then the mortgagor should pay four 
per cent. additional titerest. The defendant in error assigmed the bond, 
and it, with all the interest thereon, was paid. Under t bviso in the 
mortgage, the four per cent. additional interest “Was paid for one year, 
and this suit is brought to recover the balance of the four per cent. in- 
terest which accrued before the assignment of the bond. A demurrer 
to the bill was overruled. 

This is a bill in equity to recover a penalty; a thing neveiMallowed. 
The authorities abundantly show that the proviso in the mortgage is re- 
garded by cuurts of equity as a penalty. Hollis vs. Wyse, 2 Ver. 289; 
Strode vs. Parker, 2 Ver. 316; Brown vs. Barkham, 1 P. Wms. 562; Sit- 
on vs. Slade, 7 Ves. junr. 273; Newland on contracts. Equity relieves 
against such penalties by allowing interest upon the interest that is not 
paid at the appointed time. In this case, the party has been amply in- 
demnified for the delay in payment. The other Judges concurring, the 
decree will be reversed and the bill dismissed. 
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AYRES vs. DRAPER. 












1. Double damazes ¢annot be recovered in an action of ejectment. 


2. A notice to quit, must be absolute. A notice demanding possession, and declaring that “if 
possession is not given by a certain day rent ata given rate will be claimed,” is not sufii- 
cient, 





3. A having purchased a lot from B, takes a lease to the same from C. A then sells the land 
to D, who takes a lease from B (who still claims the land.) As to C, the possession of 
D will be regarded as the possession of A, the lessee of C. 


ERROR to Marion Circuit Court. 
















Carty We ts, for Plaintiff in error. 


The errors assigned by the plaintiff in erie, are the following: 

f*. The first instruction given for Draper, the plaintiff below. 

It goes on the ground that there was collusion between Ayres and Heffner as to the possession. 

The law. is that the defendant shall be shewn in possession at the commencement of the 
suit. The instruction denies this principle. . 

2nd. The refusal of the first and fourth instructions prayed by the defendant. 

These both are based on the ground that possession in the defendant need not be proved. 


3rd. The verdict is against the evidence. 
*, n ty 


GLOVER a for Defendant in error. 


Ist. The defendant, Ayres, was the tenant of the plaintiff in the court below, and while he 
was such tenant he let in Heffner knowingly and wilfully, to withhold the premises against the 
plaintiff, he Heffner, having full notice of the right of Draper—the lease to Ayres, and that he 
Ayres, was bgund to restore the possession to the plaintiff on ten day’s notice. 

2nd. rt the tenant of Draper and having put Heffner in under him, he was liable 
to an action*of ejectment, though not personally in possession—the possession of Heffner so acqui- 
red being the possession of Ayres. 11 John. R., 454. 

3rd. A tenaut holding over, as Ayres did in this case by his agent or servantgHeffuer, was by 
he statute liable to double damages. Sections 7, 8 & 9, of act concerning “Landlord and Ten- 
ant,”? R. C., 687-8. 


Napton, J., delivered the opinion of the Court. 


This was an action of ejectment to recover a lot in the town of Han- 
nibal. The action was brought against Ayres,*the appellant, and Heff- 
» nerand Davis. The suit was dismissed before the trial, as to Heffner; 
@ 2 verdict was found for Davis, and against Ayres; and the damages as- 
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sessed against Ayres were $68 75, andthe monthly value of the property 

assessed at $2 75. 

On the trial, the plaintiff read a lease from himself to Ayres, for the lot 
in controversy for one year from the Ist November, 1843, ov until the said 
Draper may want the same, the said Draper giving ten days’ notice.— 
The plaintiff also proved the service of the following notice to quit: 

“To Thomas J. Ayres, James T. Davis and Daniel Heffner. You and 
each of you, are hereby notified that I demand the possession of lot No, 
3, in block No. 6, whereon a stable now stands, in the town of Hannibal, 
Marion county, &c., and that unless the } ossession of the said lot be ren- 
dered to me, on or before the 27th day of this month, I shall charge, de- 
mand and collect from the occupants of said Jot asnm not less than fifty 
cents for each and every day the possession thereof shall be detained. 
January 14,1845. Z. G. Drarer.” 

The plaintiff then proved by Heffner, against whom the suit had been 
dismissed, that he (the witness) was ig? possession of the lot when the 
notice was served, and when the suit was brought; he had leased the 
lot from Davis and bought the stable from Ayres; that Draper (the 
plaintiff ) and Davis both claimed it, but he leased from Davis, because 
the terms offered by him suited him better than those offered by Draper. 
There was evidence that Ayres, who was a tavern keeper, sent the 
horses of his guests to, this stable. 

It appeared, that Davis had been in possession of thi for nearly? 
five years, and built the stable on it and sold it to, Ayres. 

The court instructed the jury, that if Ayres leased the premises from 
the plaintiff, and was to restore the possession upon ten days notice, and 
the notice had been given prior to the commencement of this suit, but that 
Ayres fraudulently and collusively agreed wit! [feffner to surgender to 
him, and did surrender to Heffner; such possession of Hefiler is the 
possession of Ayres. Ifthe jury were of this opinion, they were cirec- 
ted to find Ayres guilty, provided Heffner was in possession, and to assess 
double damages from the time of the notice given and als the monthly 
value of the premises. 

The defendants asked the following instructions, which were refused : 

1. That unless it should appear from the evidence ttat tie defendant, 
Ayres, was in possession of the lot in question at the commencement of 
the suit, the verdict must be not guilty as to him. 

2. That if Heffner waialone i in the possession of the lot at the com- 
mencement of the suit, the plaintiff cannot recover of Davis or Ayres, 
no matter under whom Heffner held. 


*s 


 * 
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The court instructed the jury, as to Davis, that if he was not in pos- 
session at the commencement of the suit, they must find him not guilty. 

It does not appear upon what grounds the jury were directed to assess 
double damages from the time of the notice given. It seems to have 
been the opinion of the court, that the penalty given by the 9th section 
of the act concerning “Landlords and Tenants,”’ could be recovered in 
an action of ejectment. ‘That section is taken from the statute of 4 
Geo., 11, c. 28, s. 1, and provides that certain tenants who hold over after 
the expiration of their tenancy shall pay double the yearly value of the 
premises so detained. The section as it stood in the revision of 
1825, specified the action of debt as the mode of recovering the pen- 
alty given, and the only reason, I apprehend, why that part of the sec- 
tion was omitted in the subsequent revision, was that a general provision 
was adopted in 1835, by which all penalties, forfeitures, &c., were de- 
clared recoverable by this form of action. This section has no refer- 
ence to the remedy which the landlord has by ejectment. 

, “The two actions,” says Ldfd Ellenborough, in Soulsby vs. Neving, 
(9 East., 310) “‘are brought diverso intuitu ; the ejectment is in order to 
get possession of the premises wrongfully withheld; the action of debt 
for the double value is in order to indemnify the landlord for the wrong.” 
Our statute, concerning the action of ejectment, regulates the damages 
which are recoverable in that action.. They are the rents and profits 
from the commencement of the action down to the time of assessing the 
same, oxo cases where the defendant knew of the plaintiff ’s claim, 
prior to the action, in which event the damages are calculated from the 
time of such knowledge. Nothing is said in the statute about double | 
damages, in any case. 

But the notice in this case was clearly insufficient. It was in the alter- 
native afid left the tenant at his option to deliver up the possession or hold 
on at a specified rent per day. A notice to quit must be absolute. Ma- 
thews vs. Jackson, Doug., 175. 

It is said, however, that this action could not, in any event, be main- 
tained against Ayres, It seems that Davis and the plaintiff were both 
claimants of the lot in controversy. Davis had been in possession for 
several years, and he erected a stable on the lot and sold it to Ayres.— 
The latter then took a lease from the plaintiff, determinable at the plain- 
tiff’s pleasure, upon giving ten days notice. Ayres, after occupying the 
lot for upwards of a year, sold*the stable to ner and abandoned the 
possession. Heffner, who had obtained a lease from Davis then went 
into possession. Under these circumstances, I do not see any objection 
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ae The Town of Louisiana vs. Hardin: 

to the opinion of the Circuit Court, which held Heffner’s possession as 
that of Ayres. Ayres had acknowledged the plaintiff as his landlord by 
taking the lease, and if he could avoid the responsibility of his tenancy 
by putting a third person in possession, the plaintiff might lose the costs 
of his ejectment. A tenant could put a pauper on the land, and thereby 
avoid the costs of an ejectment which will be necessary to oust him. It 
is only necessary for the landlord to give notice to his lessee, and not to 
the sub-lessees. Itis the duty of the lessee to notify the under tenants or 
persons who have come in under him Roe vs. Wiggs, 2 D. & E., 330. 

Judgment reversed. 


THE TOWN OF LOUISIANA vs. HARDIN. 


Laid 
* 


The 6th section of the act incorporating the town of Louisiana, which provides that “the re- 
corder shall have power in a summary manner to hear and determine all cases involving 
a violation of the ordinances of said town,” &c., alters the general Jaw concerning towns, 
and gives the recorder exclusive jurisdiction in such cases. 


ERROR to Pike Circuit Court. 


McBripe, J., delivered the opinion of the Court. 


The Corporation of Louisiana brought an action of debt before a jus- 
tice of the peace, against William C. Hardin, for a violation of an ordi- 
nance passed by the board of trustees, entitled “An ordinance ¥o°define 
and prohibit certain nuisances,” &c. The Corporation having failed to 
appear and prosecute, judgment by default was rendered against her, 
from which an appeal was taken to the circuit court, where the defend- 
ant, Hardin, filed his motion to dismiss the case, for"the reason that the 
justice of the peace had no jurisdiction, and because there are different 
and distinct charges contained in the same complaint against the defend- 
ant. 

The Circuit Court sustained the motion and dismissed the case, to 
which opinion the corporalfon excepted, and has brought the case to this 
Court by writ of error. — 

The only question raised in this Court is, had the justice of the peace 
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jurisdiction of the case? The first section of the act incorporating the 
town, (Sess. acts 1846-7, p. 147,) confers the same powers, privileges, 
&c., on the inhabitants of the town of Louisiana, as are granted by the 
general act for the incorporation of towns, (R. C. 1845, p. 1047,) Sey. 
cept so far as the same may be altered or amended by the provisions of 
this act.” By the 12th section of the general law, it is provided, that 
“all fines, &c., accruing to such town, may be recovered by action of 
debt, in the name of the corporation, before any justice of the peace,” 
&e. By the 5th section of the special act above referred to, provision is 
made for the election of a Recorder, and by the sixth section his duties 
are defined; he “shall have power to hear and determine, in a summary 
manner, all cases or complaints involving a violation of the ordinances of 
said town,” &c. Does this latter provision give the Recorder concur- 
rent jurisdiction with justices of the peace, or exclusive jurisdiction in 
cases involving a violation of the ordinances of the town? The justices 
of the peace have, under the general law, jurisdiction of violations of 
the ordinances of incorporated towns, and the general law is incorpora- 
ted in the special act, “except so far as the same.may be altered or 
amended by the provisions of the special act.” 

Taking the two acts together, we are of opinion that the Recorder is 
substituted, by the special act, for the justice of the peace under the 
general act, and that so far the general act is “altered.” There is no 
reason to.suppose, that the General Assembly intended to give the Re- 
corder concurrent jurisdiction with justices of the peace; the statute is 
silent on the subject. Nor can any necessity exist, requiring the crea- 
tion of another judicial officer, to enforce the ordinances of a small 
town, when there are already four justices of the peace in office, dele- 
gated with all the necessary powers. But there may be a propriety in 
creating the office of Recorder, the incumbent to be an officer of the 
corporation, elected by the inhabitants thereof, and amenable to them 
for the faithful discharge of his duties, and whose especial duty it is made 
to enforce the ordinances of the corporation. 

Therefore, the jdgment of the Circuit Court ought to be affirmed, 
and the other Judges concurring, the same is affirmed. 
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THE STATE OF MISSOURI, (vsx or Poor,) vs. STEEL. 


. The provision of our statute which declares that where an amount below the jurisdiction of 
the court is recovered, the plaintiff shall have judgment at his own costs, does not apply 
where the declaration shews a claim below the jurisdiction of the court, and the question 
is raised by a demurrer. / y 


2. The return of an officer, shewing that he had acted under the directions of the plaintiff, is 
evidence in his favor. 

3, A return “not levied for want of sufficient goods and chattels,” is not a nullity, but may bea 
sufficient return. Prima facie, it is sufiicient. 


ERROR to Pike Circuit Court. 


G. Porter, for Plaintiff in error. 
\ 

The only question to be decided is, whether the court below committed error in sustaining the 
demurrer of the defendant to the declaration; or, in other words, whether a legal cause of action 
is set forth in any or either of the breaches assigned, for if any of the braeches assigned be good, 
the dem@rrer should have been overruled. State, to the use of Darland, adm’r, &c. vs. Porter, 
9 Mo. R., 356. 


BroapueaD, for Defendant in error. 


1. The Ist, 2nd, 3rd, 4th and 5th breaches assigned are bad in not having set out the tact that 
the writ ran in the name of the State. In seeking to make the officer liable, the plaintiff must 
set out in his declaration such a statement of facts as will show that he had authority to act—and 
under a void writ of execution, he had no such authority. 2 Chit. Pl.,418 and 749. That the 
writ must run in the name of the State, see constitution of Mo., art. 5, sec. 9; 1 Mo. R., 382; 4 
Mo. R., 27. 

2. All the counts in the declaration are bad—because the plaintiff seeks to recover a penalty 
given by statute, and yet has failed to count upon the statute in any one of the counts of his decla- 
ration. ist Chitty, 247; 3 B. & C., 186; Lowe & Forsyth vs Harryman, 8 Mo. R., 350. 

3. The return of the officer, whether it be a good return or not, cannot be taken advantage of 
by the plaintiff. It would be gross wrong to give the plaintiff the bengfit of her own act to the 
prejudice of the officer who acts in compliance with her orders. > 

4. The officer’s return is a good return of nulla bona, and must be so €onstrued. The 2nd and 
3rd breaches of the original declaration, and the second breach of the amended declaration, are 


therefore bad. ‘ 


Scorr, J., delivered the opinion of the Court. 


This was an action of debt on a constable’s bond, commenced in the 
Circuit Court of Pike county, against the defendant in error, to recover 
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damages for a breach of duty as constable. The amended declaration 
alledged several breaches of duty, viz., “that the constable, Steel, did 
not levy themoney as commanded by the writ, but neglected and refused,” 
and on the return day of the writ, falsely and illegally returned “that for 
want of sufficient goods and chattels whereof to levy, said writ was to 
be renewed until further orders, by order of said plaintiff’s agent.”” The 
second breach is, that the constable, instead of returning the execution, 
as he ought to have done, returned and certified “that for want of suff- 
cient goods and chattels wheregf to levy, the said execution was to be , 
renewed until the further orders of the said plaintiff, by order of her — 
agent.” The execution was for $40 87, and for 81 cents costs. A 
‘demurrer to the declaration was sustained by the court below. 

The 28th section of the 7th article of the act concerning Justice’s 
Courts, provides that when the amount claimed does not exceed ninety 
dollars, suit may be brought on the constable’s bond against him and his 
sureties for official misconduct, in a justice’s court. The amount claim- 
ed in this action does not amount to fifty dollars, consequently the cir- 
cuit and justice’s courts have not concurrent jurisdiction. It was exclu- 
sively cognizable in a justice’s court. The provision that where gn am- 
ount is recovered below the jurisdiction of the court, the party shall have 
judgment, but shall pay costs at the discretion of the court, does not 
apply to this case, as the legality of the proceedings were questioned by 
a demurrer before judgment. . 

This view of the case renders unnecessary an examination into the 
points that were raised relative to the sufficiency of the declaration, 
though I must say thata more formally correct specimen of pleading is 
rarely found in the records of this Court. 

We are of opinion, that the return of the constable as stated in the 
declaration is prima facie sufficient. It is not strictly formal, but when 
the nature of the office is considered, and the capacity of those to whom 
the law is obliged to entrust its execution, it would be extremely hard to 
exact from themgiigerns clothed with all the formality of the law. Itis 
true, an officer’ ot make evidence for himself by stating an excuse 
in his return. What is such excuse, may admit of some question. But 
in the case of Woodgate vs. Gifford, 11 East., it was held that the return 
of an officer stating that he had acted under the direction of the plaintiff 
in the execution, was prima facie evidence even against third persons. 
If evidence against third persons, much more so would it be against par- 
ties to the suit, the general principle being, that between parties to the 
suit and those claiming under them and all others whose rights and lia- 
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bilities are dependent upon the suit, the return of the sheriff of matters 
material to be returned, or of such as are commanded by the writ, or as 
are authorized by law, is so far conclusive evidence that it cannot be gon- 
tradicted for the purpose of invalidating the sheriff’s proceedings, or 
defeating any right acquired under them. The constable’s statement 
that there were not sufficient goods and chattels whereof to levy, may 
have reference to our statute exempting certain property from execution. 
There may have been goods and chattel@,but not more than were allowed 
by law. How these matters are will appear on the trial contesting the 
truth of the return. We cannot say that the return is a nullity and to be 
treated as no return. Prima facie it is good. 
The other Judges concurring, the judgment will be affirmed. 
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A, living in the State of Tennessee, and being indebted to B, conveyed certain slaves in pay- 
ment of the debt: A being at the time otherwise free from debt. On the same day by a vol- 
untary conveyance, duly executed according to the Jaws of Tennessee, B conveys the slave, 
to C in trust for the wife of A and her children. A then moves to this State with his family, 
bringing with him the slaves, and continuing to exercise acts of ownership over them, 
his wife passively submitting to his assumed ownership. After some years residence in 
this State, A becomes involved in debts, and his creditors levy on and sell the slaves as his 
property; the wife at the time of the levy and sale proclaiming her title. Held: 


1. So far as A’s creditors are concerned, it is immaterial, whether B at the time of bis convey- 
ance to C was insolvent, or designed to practice a fend: 


2. That by the deed the title was vested in C for the benefit of A’s wife and children, and the 
passive submission of the wife, and the assumed ownership of A, do not affect her title. 


3. The title being vested in C by the deed properly executed, the F dl to this State, and 
failure to record the deed here, does not affect the rights of the 


APPEAL from Monroe Circuit Court (In Chancery.) 


Topp & Guover, for Appellants. 


ist. The deed of trust from Binns to Turner, for use of sister and children, for slaves and per- 
sonal estate, duly registered in Tennessee, where made, is a valid deed. See laws of Tennessee, 
Slaves” and “Registry.” 
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2nd. Such deed, if impeached for fraud on part of Binns, against creditors, must be attacked 
by the creditors of Binns. 

3rd. If the title of Binns was derived from Samuel Murray, the husband of the wife and chil- 
drén. ‘and frand is imputed against him as to creditors, it must be shewn there were such creditors, 

4th. If there were such creditors, and the deed was made to Binns on valuable consideration 
and bona fide, it passes a good title. 

5th. If there were such creditors, aud the intent of the grantor was to defraud them, and the 
grantee was ignorant thereof, and gave a valuable consideration, the title is valid. 

6th. It is incumbent on subsequent cr¢ ts of Murray to prove effirmatively his indebtedness 
at the time of making the deed to Binns, an intent in the minds of both parties to the deed to 
defraud them; or in case there was no valuable consideration passing between them, they must 
prove a positive fraudulent intention in Murray to cover and secure the property against debts he 
intended to make. 

7th. No declarations of Murray or Binns, made subsequent to the elbidae times of execu- 
ting the deeds, can invalidate the appellant’s title. 

8th. The possession of the husband, of the property in question, its removal to this State, the 
subsequent possession here, and the use or sale of any part thereof, with her consent, cannot af- 
fect her title, or constitute evidence of fraud—the possession of the husband being the possession 
of the wife in law, in such cases. Allison vs. Bowles,8 Mo. Rep. 348; Forsythe vs. Kregbaum, 
7 Mon., 97; Kenningham vs. McLaughlin, 3 Mon. 31; Orr vs. Pricket, 3 J. J. Marshall, 280 

9th. The declarations a party ( Murray,) vendor subsequent to a sale or transfer of the proper- 
ty, are not admissible in evidence. 3 Bibb, 9; 3 Litt. 14; 4 Bibb, 290. 

10th. Such declarations, even of a party, in presence of the witness only, ought to be-weighed 
with great caution—it is the most dangerous species of evidence held competent by law. 1 Bibb, 
611; 4 Litt. 186; 6 Mon. 136. 

lith. Little weight should be given to light and fugitive remarks. in relation to a ; ersons con- 
tracts or transactions of any kind—the proof of them should be cautiously weighed—it should 
be clear and satisfactory. 1 Mars. 465. 

12th. Where there are reasonable motives for a party’s silence, his not having replied to a con- 
versation had in his presence, shall not be taken as evidence of its truth. Litt, 6, 145. 

13th. Confessions ought not to be received at all, except against the party making them, or 
those claiming under him, and then statements made by a person, after parting with his title, are 
not to be admitted: 2J.J. Mars. 64; 2 Mars. 225; 1 Mars. 237; Hardin, 549; 1 Bibb, 611; 4 
Litt. 186; 6 Mon. 136; 4 Mon. 239. 

i4th. Facts will not be permitted to be given in ev idence, i in prejudice to a feme covert’s rights, 
from which in law, inferences are to be drawn to prejudice them, even after she is discovert. 3 
Dana, on page 299. 

15th. Admissions presumed from silence are no evidence, when the person is ignorant of the 
facts. 1 Greenleaf, - 200, 201; and very unsatisfactory in general, if verbal. 


ew 
We tts, for Appellees. 


The bill was properly dismissed by the Circuit Court, on the ground that the conveyances above 
referred to were fraudulent in fact, and if so, are void as to all creditors prior and subsequent. i 
Dana, 531. 


The conveyances having been made to defraud creditors, are void as to subsequent as well as 
prior creditors. 
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McBripr, J., delivered the opinion of the Court. 


Mary Ann Murray, by her next friend, Richard R. Lee, instituted her 
suit in chancery, by bill, against the defendants, James C. Fox and oth- 
ers, in the Monroe Circuit Court,.to regain the possession of certain 
slaves therein mentioned, which she claims by virtue of a trust deed ex- 
ecuted by her brother, William A. Bi to Robert Turner, in trust for 
the use of her and her children. The”bill was dismissed upon the hear- 
ing in the circuit court, and a decree entered against her for costs; there- 
upon she excepted and appealed to this Court. 

The bill alledges that, for several years prior to 1837, the complain- 
ant was and still is the wife of Samuel Murray, one of the defendants, 
living and cohabiting with him as such, and on the 4th September of said 
year they resided in the county of Davidson and State of Tennessee, 
when, through misfortune and bad management, they were reduced to 
very humble, though solvent circumstances, with a family of eight chil- 
dren. To aid her in the support and education of her children, her broth- 
er, William A. Binns, also a resident of the same county and State, ex- 
ecuted a deed conveying to Robert Turner certain slaves and other pro- 
perty therein described, in trust for the sole use and benefit of her and 
her children ; which deed, after an endorsement thereon by Turner, ac- 
cepting the trust reposed in him, wis, on the same day, acknowledged 
by Binns and admitted to record in the recorder’s office of said county, 
and the property therein conveyed was delivered to her possession, and 
she continued ‘to enjoy the undisturbed possession thereof until the 16th 
April, 1840, when, by force and against her consent, the same was taken 
from her. 

That about the 25th September, 1837, Samuel Murray, the husband 
of complainant, removed to Monroe county, State of Missouri, bringing 
with him the complainant, her children and the trust property, which 
property.remained in her possession until the 16th April, 1840, when one 
Samuel H. Pool, acting constable, with others, under color of legal pro- 
cess against Samuel Murray, her husband, took and carried away the 
slaves in the deed of trust mentioned, notwithstanding she remonstrated 
against it and informed them of her title to said slaves ; and on the 9th 
May, 1840, the said slaves were sold at public sale to satisfy certain 
judgments and executions in the constable’s hands against her said hus- 
band in favor of the said Fox and other creditors, who she charges coun- 
selled and directed the seizure and sale of said slaves. At the sale, 
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she forbid the officer proceeding, and again made known her claim to 
the slaves. Since the sale, and before the bringing of the bill, she de- 
manded of the purchasers and those holding possession, the slaves afore- 
said, but they refused to restore the possession to her. 

That the trustee in the deed, Robert B. Turner, at the date thereof, 
resided in Tennessee, and still continues to reside there, and is unable 
by reason thereof to protect the property or discharge any of the duties 
confided to him. That her cies are all minors except William, the 
eldest; who has attained his maj@fity since the sale of 'the slaves. 

The bill makes an exhibit of the deed from Binns to Turner—makes 
all parties in interest defendants—asks the appointment of a guardian ad 
litem for the minor children—prays for a decree for the slaves, and com- 
pensation for their services since their seizure by the officer, and that 
the trustee be removed and one appointed residing in this State, to man- 
age the trust property. The joint answer of the defendants, Fox, Mc- 
Murtry, Williams, Shropshire, Wilson, Fruit, Hanna and Hill, admit the 
marriage as stated in the bill, and that the children by the marriage are 
correctly set forth ; that Samuel Murray, with the complainant and their 
family, with the property described in the exhibit to the bill, removed to 
this State about the time stated, and that the slaves named and described 
in the bill were executed and sold by the constable to satisfy certain 
judgments and executions in their favor against Samuel Murray ; that 
the sale was forbidden by the complainant or her agent, and a pretended 
claim set up to the property by her, and that since the sale and before 
the commencement of this suit, a demand was made by the complainant 
for said slaves and refused by defendants. 

As to the deed from Binns to Turner conveying the slaves in trust fo, 
the benefit of the complainant and her children, the defendants have no 
personal knowledge, and demand proof of its execution, &c. But if the 
same was executed as it purports, they charge that it was done in fraud 
and is utterly void,.for they alledge that Samuel’Murray was largely in- 
debted at the time he conveyed these slaves to his brother-in-law, Binns, 
and that the conveyance was only colorable and made to protect them 
from the just claim of his creditors, and with an understanding that Binns 
was to convey them in trust for the benefit of Samuel Murray’s family. 

That Binns, at the time of the conveyance from him to Turner, was 
greatly embarrassed, and not in a condition to make such a provision for 
the complainant and her children, even if the conveyance from Murray 
to him was made in good faith. 

That the slaves and other property described in the deed from Binns 
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to Turner, were brought to this State by Samuel Murray, who exercised 
over them every act of ownership, claiming the slaves as his own, and 
disposing of the other property without any objection on the part of the 
complainant, and thus acquiring credit upon the faith of this property. 
The deed from Binns to Turner was not recorded in Monroe county, 
which, if done, would have imparted notice to the defendants; nor had 
they notice from any other source of the claim now set up by the com- 
plainant, until about the time they were pressing their claims against 
Samuel Murray. 

That on the day prior to the levy by the constable on the slaves, Binns, 
who was then in this State, procured from Samuel Murray a deed of 
trust conveying all the property of said Murray, except the slaves and 
the property before that time conveyed to secure some bank endorsers, 
under the pretext that Murray was largely indebted to him. This deed is 
made an exhibit in their answer. 

The defendant, Samuel Murray, answered, erpumare.. all the materia] 
charges and allegations in the bill. 

William A. Murray also answered, admitting the charges in the bill. 

Binns failed to answer, and a decree nisi was taken against him. 

Robert B. Turner admits in his answer the execution of the deed, and 
that he accepted the trust therein confided to him. That at the date 
thereof, all the parties resided in Davidson county, in the State of Ten- 
nessee. That he supposed at the time, and since has had no reason to 
doubt, but that the deed was made in good faith and for no other purpose 
than that expressed therein. Immediately after the execution of the 
deed, Samuel Murray and his family removed to Missouri, taking with 
them the trust property. 

The guardian ad litem of the children answered, disclaiming all know- 
ledge of the transaction, and invoking the protection of the chancellor. 

General replications were filed to the answers, and the cause set for 
hearing. 

Before giving a summary of the testimony adduced on the hearing, as 
set out in the bill of exceptions, we would remark, that the record is ve- 
ry voluminous, containing about two hundred pages, and embracing a 
great deal of immaterial impertinent stuff, foreign to the issue and shed- 
ding no light thereon. Bills of sale, mortgages, deeds of trust, judg- 
ments and depositions, were read upon the trial, to prove that William 
A. Binns, of Tennessee, the grantor of the slaves in controversy, and 
brother of the complainant, had been guilty of fraud generally in his pe- 
cuniary —— and that Samuel Murray, the husband, both before 
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and since the date of the deed of trust, made fraudulent transfers of his 
property. This may be true in fact, and is most fully established by the 
evidence adduced, but what legitimate influence can it have in the decj- 
sion of the matter in controversy? The question now to be decided is, 
whether the deed from Binns to Turner passed the title of the slaves to 
the latter for the purposes of the trust; is the transaction such an one as 
the law will uphold and protect, regardless of the manifold frauds per- 
petrated before and since by Binns and Murray, unconnected with this 
transaction? Whether this confeyance be adjudged good or fraudulent, 
must depend upon its own attendant circumstances. 

If the doctrine contended for by the defendants shall prevail, then a 
man generally fraudulent in his dealings can make no honest disposition 
of his property, and no one will be safe in dealing with him. But there 
is no greater propriety in such a rule than there would be in charging 
that an individual had committed a particular offence, because he had 
been guilty heretofore of similar offences. Therefore all the deeds, judg- 
ments and depositions introduced for the purpose of establishing fraud 
generally on the part of Binns and Murray, either prior or subsequent, 
unconnected with the transfer of the slaves in controversy, should have 
been excluded on the motion made by the complainant. We shall not 
notice them for the purpose of deciding this case. 

The legal testimony in the case shows that Samuel Murray, and the 
complainant, nis wife, who is sister of William A. Binns, were, in the 
year 1827, residing in the State of Virginia, in very moderate circum- 
stances, when Binns assisted them to remove to the State of Tennessee, 
where they continued to reside up to the fall of 1837. During this time, 
Murray was somehow connected with Binns in wagoning and trading to 
Alabama, and purchased the negro man in question. Afterwards, in Fe- 
bruary, 1837, he purchased the negro woman mentioned in the bill at 
the price of $700. In the same year, Murray and Binns had a settle- 
ment of their transactions prior to the year 1836, upon which Murray 
was found largely indebted to Binns, and to discharge his indebtedness 
conveyed to Binns the negroes in suit, by an absolute bill of sale dated 
the 2nd September, 1837, which was duly acknowledged and registered 
on the 4th September, 1837. On the last named day, Binns conveyed 
the said negress, and some other property conveyed to him by Murray, 
to Robert B. Turner, in.trust for the benefit of Mrs. Murray and her 
children, which deed was duly acknowledged and registered on the same 
day. 

Shortly after the transfer from Binns to Turner, Murray had a public 
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sale of a portion of his effects, preparatory to his removal to this State. 
He brought the trust property with his family to Missouri, and on the 
route exercised the usual control of a master over the slaves; and in 
conversation, stated that his wagon had been stopped on the public 
square in Nashville, as he was removing to this State, and he was com- 
pelled to pay $500 for William A. Binns to obtain its release; that Binns 
was largely indebted to him. This was in presence of complainant, who 
remarked, “you know that my brother will pay you all that he owes you 
when he gets able.” It does not appéar that Samuel Murray left any 
debts unpaid in Tennessee, unless he was indebted to Binns. Samuel 
Murray reached Monroe county, Missouri, late in the fall of 1837, and 
shortly thereafter purchased a tract of land, with some improvements 
thereon, paying for it the sum of six or seven hundred dollars. Subse- 
quently he entered an additional quantity of land adjoining. During the 
next year he commenced his old occupation of trafficking, and finally 
engaged in the pork business, to carry on which, he borrowed many small 
sums, of different individuals in the neighborhood, and contracted debts 
with the merchants and others. Thus he continued up to the fall of 
1839, when his embarrassments had become so great as to disable him to 
meet his liabilities, and his creditors began to press him for their debts. 
In the spring of the year 1840, judgments were obtained against him, 
and the negroes in controversy were levied “pe and sold by the officer 
to satisfy the same. 

From the time Samuel Murray reached this State up to a short period 
prior to the levy of the executions on the slaves, he had continued to 
exercise the ordinary acts of ownership over the trust property, claiming 
it as his own, and disposing of a portion of it, without any,complaint or 
objection on the part of his wife. 

Three questions present themselves for our consideration: 

1. Does the deed from Binns to Turner convey the slaves in contro- 
versy to the use of complainant and her children? 

2. Has the complainant, since the conveyance to Turner, by her con- 
duct, forfeited her interest in the trust property? 

3. Does the removal of the trust property from the State of Tennes- 
see to this State, and its possession with the husband, and his acts con- 
nected therewith, operate a forfeiture of the trust? 

In this investigation, we assume as incontrovertible, the right of Sam- 
uel Murray to convey the slaves in question to Binns, for there is no evi- 
dence showing that Murray was indebted, at the time of making the 
conveyance, beyond his ability to pay, unless it was to Binns himself, 
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and hence he had the right to make the conveyance to Binns, if Binns 
saw proper to accept it, whether the conveyance was made to pay his 
indebtedness or otherwise, provided the conveyance was made in con- 
formity with the requisitions of the statutes of Tennessee then in force. 
This conveyance appears so to have been made; and whatever may have 
been the secret purpose of Murray in doing the act, it is effectual in 
passing the title to Binns, as against Murray, and those claiming under 
him. 

On the 4th September, 1837, William A. Binns, by his deed of that 
date, duly acknowledged and recorded as required by law, conveyed the 
slaves in controversy to Robert B. Turner, in trust for the benefit and 
use of the complainant and her children. There may be some question 
whether Binns was in a condition at this time to make such a deed, for 
he was then somewhat embarrassed, and shortly afterwards failed. The 
evidence on this point is not very clear, and if it was a subject of any 
moment in the decision of this case, we should be inclined to defer to 
the finding.of the court below. But suppose Binns tohave been greatly 
embarrassed at the time, yet, until his creditors came forward and asked 
to set aside the deed to Turner, as having been made in fraud of their 
rights, the conveyance remains in full force. What right have the sub- 
sequent creditors of Samuel Murray to complain, and charge that the 
conveyance is fraudulent, and should be so adjudged; for, if the convey- 
ance be held fraudulent, they cannot reach the property in the hands of 
Binns, but the same would be subject to the claim of his creditors. 

The next inquiry arises out of the conduct of the complainant in per- 
mitting her husband to exercise dominion over the trust property, to sell 
a portion of jt, and claim the balance in his own right, without making 
known her title. This branch of the subject has been considered by the 
Supreme Court of the United States, in a case very similar to the pre- 
sent one, where the reason and justice of the views entertained by that 
court should commend them to the favorable consideration of all courts, 
where this question is involved. 

In the case of the Bank of the United States vs. Lee, Hevtury in 13 
Peters’ R., page 107-18, the Court says: ‘We are asked to deal with the 
conduct of a wife, living in harmony with her husband, as if she was a 
third person; and to decree against her because she did not expose her 
husband to the community in which they lived, and especially to the 
complainants, when within the wife’s knowledge he was holding out her 
property as his own, and using of it as his own, and obtaining credit, up- 
on the faith that he was the true and absolute owner.”’ 
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“That R. H. Lee did deal with and use the property in controversy, 
as if it had been his own, whilst he resided in this city; and that the 
community did believe him the true owner, and give him credit upon the 
faith of the property, is no doubt true; and it is very probable that Mrs. 
Lee knew the fact, but continued passive and silent on the subject.””— 
‘Was it a duty incumbent on Mrs. Lee to advertise the community in 
which she lived that her husband had no title to the property on the faith 
of which he was obtaining credit, but that it was hers’. This would 
have been charging the husband with fraudulent conduct; for it cannot 
be denied, that if A sells or conveys his slaves or lands, and then pro- 
duces to another his previous paper title, and obtains credit upon the 
goods or lands by pledging them for money loaned, he is guilty of fraud; 
and if the true owner stands by and does not make his title known, he 
will be bound to make good the contract, on the principle that he who 
holds his peace when he ought to have spoken, shall not be heard now 
that he should be silent. He is deemed in equity a party to the fraud. 
How far the principle applies in the case of a wife of a fraudulent ven- 
dor standing by, we are not called on to decide, and wish to be under- 
stood as not deciding. Mrs. Lee’s is not that case; to say the most, she 
was only passive and silent in regard to her rights generally, although 
she may have had knowledge that Mr. Lee was obtaining credit on the 
faith of her property; and the question is, was it her duty to have acted 
otherwise? All we need say is, that a court of chancery cannot hold 
Mrs. Lee responsible because of her silence.”’ 

“Then as to the question of possession continuing with the grantor.— 
Leave the relation of man and wife between R. H. L. and E. L. out of 
view, and it would be impossible that any one could have b®en misled by 
Mrs. L. having the possession—she having the sole and exclusive bene- 
ficial interest and right of possession. The difficulty arises from a cir- 
cumstance, the existence of which the Statutes of Virginia contemplated 
and provided for. By the act of 1786, it is declared, that where any reser- 
vation or limitation shall be made of a use or property, by way of condi- 
tion, reversion, remainder, or otherwise, in goods and chattels, the pos- 
session whereof shall remain in another, the same shall be taken, as to 
creditors and purchasers of the persons remaining in possession, to be 
fraudulent, within the first section of the act ; and that the absolute pro- 
perty is with the possession, unless such reservation or limitation of a 
use or property is declared, by will or deed, proved, &c.” 

“The Statute of Virginia has been adopted in Tennessee, where it has 
been holden, that a deed like the present, founded on a good considera- 
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tion, and separating the title from the possession, was within the stat- 
ute and must be recorded ; but when recorded, creditors and purchasers 
of him who retain the possession must take notice of it, and that the re- 
cording exempts the property from liability to execution. Martin & 
Yerger’s R., 110. The great object of the act was to secure the settle- 
ment of slaves, by the intervention of executors and trustees, so as to 
retain them in the family; and this could be done by a bona fide gift of 
a husband (not materially indebted at the time) to a wife or children, if 
the deed was duly recorded, to the exclusion, not only of subsequent 
creditors, but subsequent purchasers also, contrary to the 27th of Eliz- 
abeth, whereby (in the language of the Supreme Court of Tennessee, 1 
Yerger’s R., 15) an extravagant, spendthrift husband may provide for his 
wife and children before they are overtaken by ruin. In Virginia, there- 
fore, the possession of Mrs. L. was in accordance with the established 
practice, and is in no degree subject to imputation.” 

The question raised in this case, whether the removal of the trust pro- 
perty from Tennessee to Missouri and the failure to record the deed in 
Missouri, does not operate a forfeiture under the trust deed, and subject 
the property to the debts of Murray, is similar to the question raised in 
the case of the Bank vs. Lee, before cited, and that court held that the 
rights acquired under the deed were not in any wise affected by such re- 
moval. But if the point had not been adjudged heretofore, it is too plain 
to admit of doubt. Ifthe deed from Binns to Turner was made in con- 
formity to the requirements of the law of Tennessee, where it was exe- 
cuted, then the title passed under the deed, and being perfect, a remio- 
val of the property could not unsettle the title. : 

As the ca8%®of Crenshaw vs. Anthony, Martin & Yerger’s R., 110, in- 
volves some of the questions raised in the case now under consideration, 
and was made by the Supreme Court of Tennessee, where this transac- 
tion had its origin, we will extract so much of the statement given of that 
case, in the opinion of the Supreme Court of the United States, as is ap- 
plicable. In 1812, Crenshaw sold certain slaves to Herring, who after- 
wards contracted for the purchase of a tract of land from C., lying in 
the same county in Virginia, but the wife of C. refused to relinquish her 
dower, when H. agreed with her and her son, Cornelius, to convey to 
Cornelius, in trust for his mother, two of the slaves previously purcha- 
sed from C. The deed was duly acknowledged and recorded where the 
parties resided. In 1814, C. and his wife removed to Tennessee, car- 
rying the slaves with them,—Cornelius, the trustee, continuing to res- 
ide in Virginia. 
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In Tennessee, to all appearance, C. was the true owner of the slaves, 
and acquired credit on the faith of the property. He was improvident. 
In 1821, Stacy recovered judgment against C. in the county of his resi- 
idence in Tennessee, by virtue of an execution, founded on which, An- 
thony, the sheriff, seized upon the slaves, and Cornelius, the son, trustee 
for his mother, sued the sheriff in detinue. The circuit court held the 
deed of trust void by force of the Statute of Tennessee, because the 
deed had not been recorded in Tennessee; a verdict was rendered for 
the defendant, and the plaintiff prosecuted his writ of error to the Su- 
preme Court, where the judgment was reversed. That court held that 
the deed made in Virginia, separating the title and the possession, was 
of a character to be operated upon by the act of 1785 of Virginia, and 
had the deed not been recorded there, as to creditors and purchasers, 
the title would have been deemed to be with the possession ; but having 
been recorded there, a title fair and unimpeachable vested in the trus- 
tee and cestut que trust, Nancy ; that being valid in Virginia, the statute 
of Tennessee could not affect it. Furthermore, 

The court refused to hold the wife responsible because she had con- 
tinued passive and silent in regard to her separate right to the slaves, 
by which individuals might have been, and in all probability were, indu- 
ced to believe her husband the true ownner, and to give him credit on 
the faith of the property. The wife had done no affirmative act design- 
edly to draw in the creditors to trust her husband ; and the court believ- 
ed, by remaining silent, she had violated no duty, nor been guilty of any 
deceit on which a forfeiture of her right could be pronounced. 

If it were possible, under the facts in this case, to hold Mrs. Murray 
culpable to an extent which would authorize the court tg@jset aside the 
deed as to her, and vacate the trust, still her children hav@ rights under 
the deed, and they have done no act meriting so severe a penalty. But 
Mrs. Murray has done no affirmative act to mislead the creditors of her 
husband ; she remained passive; she did not expose him by making known 
her claim to the slaves. From necessity, the trust property was in the 
possession of Murray, and it was natural that he should exercise control 
over it. What is a married woman to do who has a separate estate set- 
tled upon her? If the harsh rule contended for shall prevail, she must 
either abandon her husband to enjoy the quiet and undisturbed use of 
the property, or endanger the harmony of the conjugal relation, by pro- 
claiming to the community that her husband is not to be trusted because 
the property in possession belongs to her; and she must refuse to let him 
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exert any control over her separate estate. Such doctrine cannot re- 
ceive the sanction of any judicial tribunal in this land. 

Wherefore, for the foregoing reasons, the decree of the Circuit Court 
ought to be reversed, and the cause remanded to that court, with direc- 
tions to reinstate the bill and to enter a decree in conformity to the prin- 
ciples of this opinion. 

Judge Scorr concurring, the decree is reversed and the cause re- 
manded. 
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SMITH vs. YOUNG, asstcnrE or Brooxinc. 


A summons issued by a justice of the peace required the «defendant “to appear before one of the 
justices of the peace,” &c., “at my office,” &c., omitting the words “me” or “undersigned,” 
held to be sufficient. 


APPEAL from Jackson Circuit Court. 


Haypen, for 2Zppellant. 


1. All the proceedings in the cause are erroneous from the beginning, because the original it- 
self was and is void in law, and that as the defendant made his objection to its validity upon the 
return day theregf, before the justice of the peace, and the same was overruled and. mentioned in 
the record of the Justice, as is specified in the statute, the defendant, though compelled by this ju- 
dicial error to answer over to the merits of the action, now has the same right to insist upon the 
objection that he had in the beginning. 

2. The court erred in refusing to grant a new trial, and also in not arresting the judgment. It 
is clear that there was a failure of consideration, if not to the full amount of the note sued on, it 
is so in part—and yet no dimiunution of the claimis allowed the defendant by the judgment of the 
court. 


SrrINGFELLOw, for ppellee. 


1. The defendant, Smith, has cured the defect in the summons, if there be any, by going into 
trial. 3 Mo. R., 369; 5 Mo. R., 229. 

2. The newly discovered evidence was immaterial. 

3. The evidence clearly sustained the verdict. 
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Narton, J., delivered the opinion of the Court. 


This was an action on a note for $125, given by Smith to Brooking and 
assigned to the plaintiff, Young. The suit was brought before Elijah 
Flournoy, a justice of the peace of Jackson county, and the summons 
directed the defendant to appear before ‘one of the justices of the 
peace,” &c., “at my office.” In other respects, the form of the sum- 
mons did not vary from the one given in the statute. On the return day, 
the defendant appeared and moved to quash the writ—but the motion 
was overruled and a judgment rendered against the defendant. On ap- 
peal to the Circuit Court, the motion to quash was again made and over- 
ruled. The parties went into trial. It appeared that the consideration 
of the note was a claim or improvement upon public land; that about thirty 
or forty acres of this claim was covered by a prior pre-emption of one 
Vaughn, upon which were several thousand rails put up in a fence. It 
was proved, however, by Vaughn, who was introduced as a witness, that 
Smith was aware of Vaughn’s claim at the time he purchased of Brook- 
ing, and that it was agreed between Smith and Vaughn that Smith should 
cultivate the portion of Vaughn’s claim covered by Brooking’s fence, 
until Vaughn wished to enter it, and that he (Smith) should have the 
rails. After the entry was made, Smith did haul off all the rails, by 
Vaughn’s permission. The verdict was for the plaintiff. A motion was 
made for a new trial and overruled. 

It appears that the summons omitted the word “me” or “the under- 
signed,” and if there was nothing else in|the writ from which the defend- 
not could know where and before what justice he was ordered to appear, 
there could be no doubt of its invalidity. But the defefidant was sum- 
moned to appear “at my office,” and the summons is signed by the jus- 
tice officially. The clerical omission of the words “the undersigned”? is 
not therefore material, as the subsequent language of the writ was suf- 
ficient to apprise the defendant of the particular magistrate before whom 
he was ordered to appear. — 

Upon the merits, the verdict is unquestionably right. There was no 
failure of consideration, as the defendant was apprised of Vaughn’s claim 
before he bought, and got all he expected to get when he purchased.— 
- At all events, there is nothing to induce this Court to interfere with the 
verdict. 

The other Judges concurring, the judgment is affirmed. 
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PICKETT & PICKETT, vs. EVERETT, vse or Yasiaty. 


i. A bond given to a feme sole, after her marriage can only be reduced ito possession by her 
husband by his receiving satisfaction of the debt or by altering the security. 


2. It is not converted into possession by the husband taking possession during her life, and 
after her death transferring it to another. 


ERROR to Clinton Circuit Court. 


Leonarp, for Plainiifs. 


I. The claimant having voluntarily suffered a non-suit, and his motion to set it aside being over- 
ruled, cannot by appeal from such a decision remove the cause into the Circuit Court. 

II. The demand is exhibited in the county court in the name of Yallaly, while the judgment 
of the Circuit Court is in favor of Everett to the use of Yallaly. In the county court Yallaly 
is the plaintiff—he exhibits the claim—prosecutes the suit—makes affidavit—executes the bond, 
and takes the appeal; but in the Circuit Court a new party is introduced upon the record, and 


the original plaintiff is reduced to a mere beneficiary, for whose use the new party prosecutes the 
suit. 

III. A bond given to an unmarried woman, who afterwards marries, is still a chose in action, 
although it be in the possession of the husband during the marriage, and upon her death belongs 
to her personal representatives and not to her surviving husband, and therefore, the court in the 
instructions withheld and in those given, as well as in its final judgment of allowance, manifestly 


erred. Nash vs. Nash, 2 Mad. Rep., 411; 1 Williams on pense, 605-60, McNalage vs. Hol- 
loway, 1 Barn. & Ald., 218. 


Scort, J., delivered the opinion of the Court. 


This was a suit commenced in the county court and taken by appeal 
from that court to the Circuit Court, and thence to this Court. In the 
county court the plaintiff took a non-suit because he was refused per- 
mission to read in evidence the bond on which suit was brought, and 
after an unsuccessful motion to set it aside, he appealed to the Circuit 
Court. 

F. Wilkinson, the intestate of the plaintiffs in error, executed to Fran- 
ces Wilkinson afeme sole, the bond sued on. After the execution of the 
bond, Frances Wilkinson, the obligee, intermarried with John Everett, 
and shortly thereafterwards died. Subsequently to the death of his wife, 
Everett delivered the bond without endorsement to Yallaly in payment 
for medical services rendered to his wife. 
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The question is, whether under these circumstances, the plaintiff can 
maintain this action ? 

It can hardly be necessary to say thet the fact of the bond having been 
in custody of the husband after the death of the wife, although he might 
have received it during her lifetime, is not a reduction of it into posses- 
sion in the sense in which that phrase is used in the law. That could 
only have been done by receiving satisfaction by suit at law or otherwise, 
or by altering the security. By the common law, the husband was enti- 
tled to administration on his deceased wife’s estate, and if there were 
choses in action not reduced into possession during coverture, he must 
sue for them as administrator, and if the wife died indebted, the husband 
as far as her assets thus recovered went, was responsible for her debts. 
2 Kent, 135-6; Grosvenor vs. Lane, 2 Atkinson, 179. 

The case of Leaky vs. Maupin, 10 Mo. R., 362, shows the difference 
between our law and the common law on this question. The husband 
might have administered on his wife’s estate and recovered this debt, 
and would have held it subject to the course of distribution pointed out 
by our statute, and not in his own right. He had no authority as hus- 
band to sue on the bond, or transfer it in payment of his own debt.— 
That the services of the doctor were rendered during coverture does 
not make the debt due for them, the debt of the wife, and even if it was 
her debt, its payment could only have been enforced in a due course of 
administration. 

As to the point of the non-suit, it may be remarked, that all non-suits 
in an enlarged sense of the term, are voluntary, as a party cannot be com-~ 
pelled to take one. But in our practice the distinction has been con- 
stantly maintained between a non-suit taken by a plaintiff without any 
adverse action of the court against him, and those in which he takes such 
a step in consequence of a decision which makes it clear that a further 
prosecution of the suit would be unavailing, or deprives him of the means 
of successfully sustaining the issue on his part. Tie court having re- 
jected as evidence, the instrument sued on, the plaintiff was compelled 
to submit to a non-suit, and it has been the constant practice to sue out 
a writ of error on such non-suits after an unsuccessful motion to set them 
aside. , 7 

The other Judges concurring, the judgment will be reversed. 
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POOL & HEATHMAN vs. DELANEY & BALDWIN. 


1. A balance which may be due on a settlement of a partnership, can not be set up in equity 
against a note given by one partner to the other, in the hands of an assignee, on the ground 
that the assignor had left the State, leaving no property in the State: the note not being in 
any way connected with the partnership, and the assignment being made prior to the re- 
moval of the assignor. 


2. It seems that such balance may be set up on such ground in equity against the note in the 
hands of the payee. 


Que. Could it be set up against the assignee if the assignor had removed prior to the assign- 
ment? 


APPEAL from Monroe Circuit Court. 


Topp, for Appellants. 


1st. The assignment of the complainants’s note to Sparks did not deprive him of any equity he 
had against the obligee. Mo. Digest, 105; 7 Mo. Reps. 524. 

2nd. The indebtedness charged is such, that by statute, or in equity, might be plead to the 
note. Mo. Dig. 578, and infra. 

2rd. The obligee’s non-residence and insolvency, are in equity, additional grounds of relief 
against the assigned note. 2 Litt. 85; 3 Ib. 292; 6 Dana, 32-305; 7 Porter, 549; 2 Story’s 
Eq. 662. 


iw 


Grover & CampseELL, for Appellees. 


ist. There is no case of insolvency or non-residence presented by the bill to affect the rights 
of Delaney, if the matter constituted a good set-off as against Baldwin, his assignor. The charge 
in the bill, that in 1844 Baldwin had no effects in the State, and had left the county, may create a 
presumption that he was insolvent in this State, at the filing of the bill in 1845—but is no aver- 
ment of the fact. 2 Am. Ch. Dig, 519, No. 1,2,3. What was the condition of Baldwin at the 
assignment does not appear. 8 Dana, 164. If Pool neglected to make his debt when he could, 
and did not, he will not be helped against an assignee. 

2nd. The matter presented by the bill, and offered to be proved, was no ground of relief against 
an assignee—equity follows the law, and will in cases of hardship, set up legal off-sets, where 
the remedy at law is deficient—but no such case is presented bere; there is no Jegal right to be 
aided by the court. R. C. 1845, p. 105, sec. 3. The assignee is bound to credit only legal offsets, 
and he purchases with a view to them, but ought not to be affected by such demands as this. 


Napton, J., delivered the opinion of the Court. 


This was a bill in chancery, to enjoin proceedings upon a judgment at 
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law obtained by the dienisistiae of James J. Sparks against Pool, and 
his security, Heathman. The facts stated by the bill were these. In 
1837 Pool purchased of Baldwin one-half of his horse, Washington, for 
$500. $200 of which he paid, and gave his note for $300. Pool paid 
on this note, at different times, $220, which was credited on the note. 
It was agreed between Pool and Baldwin, that Pool should have the con- 
trol of the horse, and that the expenses of his keeping should be equally 
borne by him and Baldwin, and the profits should be equally divided. 
The horse died in 1844, and Pool alledges, that the expenses of keeping 
the horse, including a reasonable compensation for his services, as super- 
intendent, exceeded his profits—and that Baldwin assigned his note, 
shortly before the death of the horse, to Sparks, and before any settle- 
ment of their partnership concerns. Baldwin left this country shortly 
after, without leaving any visible property here. Sparks brought suit on 
the note before a justice, where Pool attempted to set off this indebted- 
ness on the part of Baldwin, but the set-off was not allowed. The case 
was appealed to the Circuit Court, where the same set-off was again 
offered and rejected, and a judgment went against Pool. The prayer of 
the bill is now for an injunction, and a decree for the balance alledged 
to be due Pool. 

Sparks’ administrator answered, admitting the consideration of the 
note, but denying all indebtedness on the part of Baldwin, and calling 
for proof. Baldwin, in his answer, denies all indebtedness, and insists 
that Pool is still his debtorin the partnership transaction. He admitted 
his residence in Virginia since the assignment, and that he left no prop- 
erty here, except his claims against Pool. 

Replications were filed, and the case was set for hearing. On the 
hearing, after the bill, answers and exhibits were read, the complainant 
offered to prove the allegations of the bill, relative to the partnership— 
the non-residence of Baldwin, his insolvency and indebtedness on tht 
partnership account—but the court decided that such proof was incom- 
petent against Sparks’ administrator—but was competent against Bald- 
win. The evidence was not given, and the court dissolved the injunc- 
tion (which had been granted) and dismissed the bill. 

The decision of the Circuit Court in excluding the testimony offered, 
was virtually a decision that the facts stated in the billdid not authorize 
any relief. Although the assignor Baldwin was made a party defendant 
to the bill, no relief was sought against him, and the refusal of the court 
to permit the plaintiff to prove the allegations of his bill, as against the 
assignee, necessarily led to the decree of dismissal. © 
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The only question, then, is whether Pool is entitled in equity to set-off 
against the assignee of his note, a balance due him on a settlement of a- 
partnership account between himself and the assignor, on the ground, 
that the a:signor is a non-resident of the State. The Circuit Court de- 
cided that this could not be done. The consideration of the note upon 
which the judgment at law was obtained, was the purchase of an inter- 
est inthe horse. The agreement for the partnership, although it result- 
ed from, or was occasioned by this purchase, and was contemporaneous 
with it, had no legal connexion with it. The one did not form the con- 
sideration of the other. The balance due, or alledged to he due upon 
the partnership, was not a set-off at law against the assignor or payee of 
the note, because an action at law could not have been maintained for 
such a balance until it was ascertained. The removal of the assigner 
from the State, might have given a court of equity jurisdiction to make 
the set-off against him; but, it could not create an equity against the as- 
signee, because it sprung up after the assignment. The assignee takes 
the instrument subject to all just set-off or discounts, which exist at the 
time of the assignment, but it would be manifest injustice that his rights 
should be affected by any conduct on the part of the assignor after he has 
parted with his interest. The removal of the payee from the State, al- 
though it might have constituted a ground for authorizing the interfer- 
ence of a court of equity, had no assignment been made, cannot of itself 
form the ground of the relief sought, where the note has been assigned. 
The assignee takes the note subject to ¢ ities existing at the time of 
his purchase, but the conduct of the assignor after the sale and transfer 
of the note, cannot create a new equity. Talbot vs. Warfield, 3 J. J. 
Marshall, 87. . 

Judge McBrive concurring, the decree is affirmed. 


* Scort, J., not sitting. 


DAVIS vs. FRANCISCO. 
1. The endorser of a negotiable note is not liable by reason of the insolvency of the maker, 
but, to hold an endorser liable, there must be a demand and notice of non-payment. 


2. Where, however, the maker is dead at the time of endorsement, no demend can or need be 
made. 
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“APPEAL from Saline Circuit Court. 





Cuitton & Bryan, for Appellant. 


Haypen, for Appellee. 


1. Considering the note in the light of an ordinary note, not negotiable, there is evidence in 
the cause sufficient to show that a suit against the maker ‘would have been unavailing—and in 
fact, that the necessary diligence was used under all the circumstances, on the part of the plain- 
tiff, to recover the debt sued for. Pocock vs. Blount, 6 Mo. R., 338. 

2. But considering the note as a negotiable note, then all the proof, with reference to the in- 
solvency of the maker of it, or with reference to the diligence used to collect the debt by the 
plaintiff of the maker of the note, was wholly unnecessary; and as the bill of exceptions taken 
and filed in the cause does not show that the evidence therein preserved was and is all the evidence 
which was given in the cause, the court will presume, in the absence of proof to the contrary, 
that the note was duly presented for payment to the maker, and that the defendant was dyly noti- 
fied by Francisco of the non-payment thereof. 

3. The Circuit Court decided correctly, not only in permitting the said Francisco, upon the 
trial of the cause, to prove the time at which said note was endorsed to him by Davis, but alse 
in refusing to give the first instruction to the jury which was moved for by the defendant. 


Napron, J., delivered the opinion of the Court. 


This was a suit originally brought before a justice of the peace upon 
the following instrument:—“63 85.—One day after date, I promise to 
pay Th. W. Davis or order $63 86, for value received, to bear ten per 
cent. interest from this date until paid, negotiable and payable without 
defalcation or discount. Sep. 2, 1844. Samvext Mituer. [Seal]”— 
Upon this note, was the following endorsement: “I assign the within note 
to A. M. Francisco. Jan. 22,°1845. Tu. W. Davis.” 

On the trial in the Circuit Court, where the case had been taken by 
appeal, it appeared in evidence that this note had been in the possession 
of Francisco some six or ten months before the endorsement was made, 
and that the endorsement was ante-dated so as to correspond with the 
period when Francisco first got possession of the note. It appeared that 
when this note was endorsed, Miller, the maker, was dead, and his estate 
totally insolvent. His property was all covered by executions, deeds of 
trust and other specific liens, and was insufficient to satisfy these liens 
by about three thousand dollars. Suit was brought against Miller’s ese 
tate in the County Court immediately after the actual endorsement, but 
nothing was recovered. It also appeared that Francisco had paid full 
value for the note. 











Instructions were given by the court, which a , 
bill of exceptigns. The two instructions which are copied on the record 
relate to the admissibility of evidence te show the actual date of the 
endorsement, and the proofs of insolventy. No objection was made to 
the instruction on the question of insolvency. 

The'verdict and judgment were for the plaintiff. 

The conduct of the parties to this note, before it was put in suit, and 
the phraseology of the itistructions at the trial, seem to show that the 
note was treated throughout as an ordinary note, not negotiable. The 
note wus payable to the payee “or order,” and could not be transferred 
by delivery. The endorsement by Davis was made some fifteen months 
after the note was due, and after Miller, the maker, was dead and his 
estate insolvent. 

There is no doubt that demand of payment and notice of non-payment 
are necessary to hold the endorser of a negotiable note responsible. It 
is well settled, that the insolvency, absence from the State, and perhaps 
even the. bankruptcy of the maker, will not dispense with the necessity 
of such proof. Even the knowledge by the endorsee of the maker’s in- 
solvency at the time of the endorsement, has not been considered as suf- 
ficient to exempt the holder from the duty of demand and notice. The 
reason of the rule is, that, notwithstanding the insolvency of the maker, 
some portion of the note may still be collected, and if no portion can be 
at the time of demand collected, the circumstances of the maker may 
undergo a change, and it is therefore the éndorser’s interest that his rem- 
edy over against the maker shall not be lést by the laches of the endorsee. 
But the reason of the rule will hardly apply to the peculiar circumstan- 
ces of the present case. Here the maker was dead at the time of the 
endorsement, and his death, it may be presumed from the testimony, was 
well known to the endorser. No demand could be made, exceptsuch an 
one as was made, by presenting the claim to the county court, under the 
provisions of our administration law. No change of circumstances could 
take place of which the endorser could avail himself:to make the note, 
as the maker was dead. Of what use, then, would be a demand and no- 
tice ? 

It is probable, from the tootitaiony, that all the parties to this instru- 
ment considered it as an ordinary note, not negotiable, and demand and 
notice were not thought of. This circumstance, it is true, will not war- 
rant this court in dispensing with the rules of law, to accommodate the 
mistakes or ignorance of those who will deal in this kind of paper. If 
farmers in the country will handle mercantile paper, without understand- 
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the consequences. But in the present case, the point of demand and no- 

tice was not raised on the trial, so far as the record shows, and if it was, 

P. may have been correctly ruled. a 
© The verdict was for the right party, and I am unwilling to distr the 

judgment. 

Drvige McBripe concurring, the judgment fag trmed. 
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Scort, Judge. 


The bill was a negotiable one. It is a principléy that a bill endorsed 
after due, is equivalent to drawing a new bill at sight. A demand and 
notice were necessary to charge the endorser. McKinney vs. Crawford, 
8 Serg. & R., 351; Berry vs. Robimgen, 9 Johns., 121; Rugely vs. David- 
son, 3 S. C. Con, R., 33. The court was not warranted in giving the 
instructions which were submitted to the jury. They evidently mistook 
the law of the case. 
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1, Arbitrators were sworn ‘faithfully ‘and impartially to discharge their duties as arbitratdrs, 


in a matter submitted to them by A and B, by articles of agreement, ke. ” Held to be Ly 


substantial compliance with the oath Fequired by statute. mr 
* 2. The decision of arbitrators will not be set aside because of the admission of illegal evidence 
nor for an error of judgment, no partiality nor misconduct being shewn. 


APPEAL from Saline Circuit Court. 


# 
gitar’ 


Topp, for Appellant. "i 


1, The oath of the arbitrators was not substantially according to law. 
2. The arbitrators were guilty of misconduct in permitting Ferrill as a witness for Graham, 
who was a surety of Graham, and a stockholder and partner in the company. 
3. Upon the face of the award the whole indebtedness of the company was adjudged against 
Vaughn, he being only a part stockholder. See Digest, tit. “Arbitration,” p. 121. 
37 
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Srewanr & Miura, for Appellee. 


t,1. The court very properly rendered its veel the award of the arbitrators in favor 
‘Of Graham, as the regord shows all the pre-requisites #0 a judg ment were {fully complied willie 


the Citeuit Court. ~ + 3 
e 2, ‘Court will not revise the award of arbitrators for mistake or errors of judgment, : 


252; 10 Wendell, 590. ’ 

"3. The judgment should be ed because the appellant, Vaughn, made no motion for sé- 
“Tag aside the judgment, and granting him a rehearing. 

we 


that tielmisconduct or ee the arbitrators must be, td.do an intentional wrong. 


»> * a4 
Scorr, J., oa the opinion of the Court. 


This was a motion to set aside an award made under a submission, 
which the parties, by bond with securities, mutually agreed should be 
confirmed by the Circuit Court dfSaline county. It was also agreed 
that the award should be confirmed as well against the securities as the 
principals in the bond.. An award was made against Vaughn for $133 26, 
in favor of Graham. The arbitrators took the following oath before en- 
tering upon their duties—“faithfully and impartially to discharge their 
duties as arbitrators in a matterjgtibmitted to them by John Graham and 
Singleton Vaughn, by articles 6f agreement bearing date,” &c. Henry 
Feirill, the security of Graham in the bond of submission, was examined 
as a witness for him. The controveréy was between Graham, the treas- 
urer of an incorporated company, and Vaughn, a stockholder. Vaughn 
and Ferril were the ony “@iniost all the stock being owned 
by Vaughn. The submission was for the purpose of settling and adjust- 
ing the treasurer’s account with the said company. 

s. The grotinds on which the award Was sought to be set aside, were, 
Ist, the misbehavior of the arbitrators; 2nd, because Henry Ferril was 
examined as a witness for Graham; 3rd, that the award was fora greater 
sum than should have been given; 4th, because the arbitrators were not 
sworn according to law. ; 

By the common law an award could not be set aside for any cause, in 
a court of law. Courts of seqiity gave relief against the fraud or par- 
tiality of the arbitrators. : “Awards,” 2 Wilson, 148; 1 Saunders, 
346. This principle was applicable to awards at common law, before 
the statute authorizing parties between whom controversies existed, to 
agree that a submission might be made a rule of court. The statute al- 
lowing such submissions, declared the causes for which awards made in 
pursuance of such submissions, might be set aside. Our statute directs 
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that for sucifdmishel rior in the arbitrators as prejudices the rights of 
parties, an award may be vacated. What is such misbehavior, has been 
frequently a matter of disc the courts. Arbitrations, are domes , 
c tribunals erected by the nt of the parties themselves. Arbitr@ 
€.. are judges selected by thetparties litigant, and if for every mistake 
ie or fact committed by them, their awards should be set aside, so™ 


from being promotive of the ends for whighthey were designed, they 
ould prove a great inconvenience, as ‘matter referred would we 
thereby be twice litigated. Hence it i held in the ‘construction 
of a statute in its language similar to ours, that the terms misconduct and, 
misbehavior, imply a wrongful intent, and not a mere error in judgment 
on the part of the arbitrators. Smith vs. Cutlery&0 Wend. 589. So it 
has been held, that a misjudgment in relation to the competency of evi- 
dence, would not vitiate the award of arbitrators. 4 Bibb, 252. So ar- 
bitraters may be governed in theifecisions by principles of equity as 
well as law, and though their decision be not according to law, yet their 
report will not be set aside, unless it appears that they have misapplied jy” 
the principles by which they profess to be governed, or have been misled * ® 
in the application of them, or unless partiality or corruption can be at- 
tributed to them. Hazeltine vs. Smith, 3 Ver. 535. Downer vs. Dow- 
ner, 11 Ver. 371. So an erroneous judgment of referees, when their 
judgment has been fairly exercised, is not a sufficient ground to set aside 
their award; they may admitievigence which would be inadmissible in a 
court of law, if they think @r@per,to decide upon what they deem equit- 
“able principles, instead of being governed bygiiles of law. Greenhow 
vs. Rolfe, 4 N. H. R. 357; Chesley vs. Chesley,-10 N. H. R. 327. As 
the admission of improper evidence is not expressly made by our statute. 
a cause for setting aside an award, we presume that the party intend 
this objection as a specification of the more general one of misbehavior 
Although the judgment of the arbitrators in holding Ferril a competent 
witness, was not in conformity to law, yet from what has been said it‘is 
obvious, that, thatyofitself is no evidence of misbehavior in the sensein 
which it has been explained. . Another ground for setting aside the award 
is, that a greater sum was allowed tham was due from Vaughn. This, 
too, we presume is a specification of ahr general objection of mis- 
behavior, as the statute does not expressly authorize the courts to set 
aside an award for such cause. There is no ground for this objection. 
Gralam had acted as the treasurer of the company. The inquiry was, 
how much was due for his services. One who held the almost entire in- 
terest in the company, agreed to refer it to arbitrators, and pay the 
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amount found against him, if any. * Now, the objection is, that the award 


d have been for a sum proportionate to the interest in the stock held 
« dby Vaughn; and not for the entire sum , But this was not the con- 


“tract. Besides, Vaughn being part of pompany, if he advanced 


other,stockholdeérs, it would have beer want him in an adjustment 0 
* the: seater of the company. 
U 


comparing the affidavit taken by the arbitrators with that refit 
AE be by the statute, we lie law was substantially complied with by 
rm of” oath adopted by the arbitrators. 


“The other Judges concurring, the judgment will be affirmed. 
» 
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MANION vs. THE STATE. 


An affidavit for an appeal from the judgment of aJ. P. on a conviction for assault and bat 
tery, stating that the appellant 1s “injured” instead of aggrieved, is sufficient. 
a 


ERROR to Lafayette Circuit Court. 


e 


Haypen, for Plainti, 


I. The affidavit made before the Justice was good, and sufficient in law to warrant the grant- 
a the appeal. Digest, 1845, p. 674, sec. 15. 


If the affidavit was not sufficient in law, the court erred in refusing the appellant the liber 
of amending it as he proposed to do. 


a 


Scorr, J., delivered the opinion of the Court. 


| Manion was convicted before a justice of the peace of an assault and 
battery, and fined. He took afivappeal to the Circuit Court from the 
judgment of the justice. In-hig ‘affidavit for-an appeal he stated that he 
believed he was “injured’’ by the judgment of the justice. The word 

of the statute is “aggrieved.” For this informality in the affidavit, the 
appeal was dismissed and a judgment rendered renga the appellant and 
his surety. 


It has been frequently held by this Court that it is error to dismiss an 
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appeal, and to reverse the judgment of ‘a justice. By dismissing the ap- 
peal the court loses cognizance of the subject. When an appeal is Ais® 
missed the judgment of the justice stands in full force. 

The affidavit was a hele ‘compliance with the law, and was suf- 
ficient to have entitled the party'to his appeal. Had it been otherwise, 
the 22d section of the act under which this proceeding was Wediegquld © 
Wave empowered the court to permit its amendment. 

The other Judges concurring, the judgment will be reversed. 


CARRICO-ys. THE STATE. 


i. On an indictment for a felonious assault and battery, under the 38th sec., 2nd art. of act con- 
cerning crimes and punishments, if the wound inflicted be a dangerous wound likely 
to produce death, it is sufficient, although the weapon be not a deadly weapon. 


2. If the weapon used be a deadly weapon, or likely to produce great bodily harm, it is not 
necessary that the weund should be a dangerous wound. 


APPEAL from Benton Circuit Court. 
Pe 4 
E. L. Epwarps, for ppellant. 


1. The court below erred in refusing to give the instructions asked for by the defendant, andy? 
giving those the State asked for. , 

2 The court erred in refusing to set aside the verdict of the jury. 

3. The court erred ia overruling the defendant’s motion to arrest the judgment. 


StrRinGFELLOw, Aftorney General, for the State. 


1. The indictment is sufficient. * 

2. The instructions numbered 1; 2, 3, 4,5, asked"by defendant were properly refused. The 
law was correctly declared in the instructions given by the court. Jennings vs. the State, 9 Me. 
R., 862, 

3. The verdict was according to the evidence. The jury were proper judges of the testimony 
and there being ample evidence to sustain their verdict, the court properly refused to set the same 
aside. 9 Mo. R., 862. 

4. The court properly assessed the punishment, the jury failing to do so. 


ey 
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-McBaior, J., delivered the opinionof the Court. 


This was an indictment found in the Benton Cireuit Court. against 
Vincent Carrico, for an assault on the body of one Cord H. Grubben. — 


and there eran eal bat and part Si an assuault did, then ind 
imake,“and that the said Carrico did then and there with force and 
unlawfully and feloniously, and with a certain large piece of wood 
of the length of four feet, and the diameter of three inches, which piece 
of wood he the said Cagrico, in his right hand then and there had and held, 
the said Cord H. Grubben then and there did strike, beat, bruise and 
wound in and upon the head and face of him the said Grubben, whereby 
he the said Grubben was then and there greatly maimed, wounded and 
disfigured, and then and there received great bodily harm, contrary to 
the form of the statute, &c. 

The second count charges that Grubben was Naetally wounded and 
received great bodily harm,” &c. 

The third count charges that by reason of the asssult, &c., the said 
Grubben “received great bodily harm,” &c. 

To the indictment, the defendant pleaded not guilty, and a trial being 
had, the jury found him guilty, but not being able to agree in the assess- 
ment of his fine, reported that fact to the court, whereupon the court 
assessed the fine at $500. : 

The defendant then moved for a new trial, and in arrest assigning many 
reasons, which the court overruled, and he excepted and has brought the 
case to this Court by appeal. 

The questions presented by the record are first, those which arose du- 
ring the progress of the trial, as the giving and refusal of instructions, 
and the assessment of the fine by the court, and secondly, the sufficiency 
of the indictment. 

The defendant asked the court to instruct the jury as follows : 

“1. Although the jury may believe from the evidence that Carrico woun- 
ded, maimed or disfigured Grubben, or inflicted on him bodily harm, but 
not with a dangerous weapon, or with a weapon not calculated to pro- 
duce death, the jury must find Carrico not guilty, unles they find thatthe 
wounds or bodily harm was of a dangerous character from which death 
might have probably ensued. 

2. If the weapon used by Carrico was not a dangerous one, or calcu- 
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lated to produce death, the jury must find Carrico not guilty, unless the . 
wounds were of a dangerous character from which death brobably a“ * 
have ensued. 

3. If the jury believe from the evidence that Grubben provoked theras- 
sault by Carrico on him, and the assault was made by Carrico in the heat 
of passion, without a dangerous weapon and without any inteaiam il, 

him, they must find the said Carrico not guilty. 

4. If the jury believe from the evidence that Grubben gave the first 
provocation and commenced the quarrel, and that Carrico without malige” 
but in the heat of passion assaulted Grubben, but with no intent to kill 
the jury must find Carrico not guilty. 

5. Unless the jury believe from the evidence that the stick was a dan- 
gerous weapon and likely to produce or cause the death of said Grubben, 
as it was used by the said Carrico, they must find the said Carrico noti, * 
guilty. 

Which the court refused to give, but instructed the jury as follows : 

1. Though the jury may believe from the evidence that the de- 
fendant wounded said Grubben, yet, if they believe that the stick was 
not a dangerous weapon, or a weapon calculated to produce death, or 
that he used the weapon, if not dangerous, in a manner calculated to 
produce death, they ought to find him not guilty, unless they should be- 
lieve that the wound was of a dangerous character by which death might 
probably have ensued, or eP. the said Grubben received great bodily 
harm by the blows inflicted. © 

2. If the jury believe from the Svidlenee thiat Grubben made the first 
assault, and that Carrico struck him merely in self defence, and used no 
more force than was nececessary to prevent said Grubben from inflicting 
upon him personal injury, they should find him not guilty. 

3. Notwithstanding the jury may believe from the evidence that the 
stick was a dangerous or deadly weapon, yet, unless the jury also find, 
that the said Carrico either maimed, or wounded, or disfigured, oF the 
said Grubben received great bodily harm, the jury must find the said 
Carrico not guilty. 

4, That there is no evidence before the jury to prove that the said 
Grubben was maimed. 

5. If the jury have a reasonable coubt as to the guilt of Carrico, they 
must find him not guilty. 

6. Ifthe jury believe from the evidence that Carrico inflicted upon 
said Grubben a wound, or did him great bodily harm with a deadly weep- 
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Fase with a weapon calculated to produce death, in a manner by which 
a deathmight probably have ensued, and at the time said Carrico had not 


ae to apprehend that Grubben was about to inflict upon him 
gr 





eat personal injury, or that he did not strike in self defence, they 

t.to find him guilty. And if the jury believe that the stick used was 

‘ g degtiperenpon and used in a manner calculated to produce death, and 

wound "was thereby inflicted, the greatness or smallnes of the wound is 
impaterial in determining whether Carrico is or is not guiliy. 

ode “Insulting language alone does not justify an assault, but may be 
Jeonsidered by the jury in determining the amount of punishment, should 
‘they find the defendant guilty. 

This indictment is drawn on the 38th sec., 2nd art. of the statute co n- 

% cerning crimes and punishments, R. C., 1846, p. 351, which enacts “that 

I ‘any person shall be maimed, wounded or disfigured, or receive great 
bodily harm, or his life be endangered by the act, &c., of another, in ca- 
ses and under circumstances which would constitute a murder or man- 
slaughter, if death had have ensued, the person by whose act, &c., such 
injury or danger of life shall be occasioned, shal] in cases not other- 
wise provided for, be punished, &c.” 

Our attention has not been directed to any supposed: defects in the in- 
dictment and we do’not perceive any. The indictment charges every 
fact necessary under the above section of the statute. See the case 
of Jennings vs. the State, 9 Mo. R., 862, 

We see no objection to the instructions given by the Circuit Court.— 
Several of those asked for by the defendant were very properly overru- 
led, as they were obviously erroneous, and others contain principles 
more clearly set out in those given by the court. 

When the jury find a verdict of guilty and fail to assess the punisment, 
the court may assess the same, R. ©., 1845, sec. 4, p. 483. 

"The other Judges concurring, the juddinent of the Circuit Court is 
affirmed, and the case remanded to that. court that it may carry its 
judgment into effect. 
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Where an execution is placed in the hands of a constable shortly before the expiration» 
term for which he had been élected, but is not returnable until after the commencement of 
aterm for which he is re-elected, and not until after he has given bond an ha esame ™ 
approved for the latter term, the securities on'the first bond will not be liable for Pfaitae 
to pay over the money on the return day, there being no obligation on the constable topeys 
and no default until that time. * 

a, Rae * 
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So 











ERROR to Benton Circuit Court. 











Henpnicx, for Plaintiff's. . 


I. There being no affidavit filed, the justice did right in not allowing the appeal. And when 
the motion was made to strike the case from the docket in the Circuit Court and dismiss the case, 
the motion ought to have been sustained; first, because no appeal had been or ought to have been 
allowed by the justice; secondly, if ithad been allowed, the court should have sustained the 
motion, because no sufficient affidavit had been filed, nor was one filed in the Circuit Court before 
the motion was determined. The filing of an affidavit in this cause after the motion was determi- 
ned and after the determination of the cause, was not complying with the statute, and cannot help 
the case. 

II. The court ought to have given the instruction asked for by the defendants, because, unless 
the money had been demanded of the constable, he and his securities could not be liable un- 
til he failed to have the money on the return of the execution béfore the justice, and if that time 
was after the new bond was filed, the'failure was one for which the securities on the old-bond 


were not liable. 




















McBrink, J., delivered the opinion of the Court. 


Wilkins brought an action of debt before a justice of the peace, in the 
name of the State of Missouri, against Woodson, as constable, and’ War- 
ren and Cornwall, as his securities, on the official bond of the constable, 
where judgment having been given against him, he appealed to the Cir- 
cuit Court and there obtained judgment. ys 

The record shows that the plaintiff, Wilkins, omitted to make the ae- 
cessary affidavit before the justice of the peace for an appeal, and that the 
defendants filed their motion in the Circuit Court to dismiss the appeal for 
that cause, which was overruled by the court; thereupon a trial was had ig 
and verdict for the plaintiff. On the next day after the trial, the plain- - 
tiff moved the court for leave to file his affidavit for an appeal, and in 
support thereof, filed an affidavit stating “that he intended to make 
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,an affidavit in the above named cause, but by the oversight of the attor- 
‘ ey ‘inithe case, the affidavit was not entitled in the right cause, but was 
entitled in the case of the State of Missouri to the use of Grigsby; and 
that this affiant when he swore to the affidavit, thought he was swearing 
to van affidavit in the case stated in the above caption, and the affida- 
vit, so“made by him was handed in by the attoruey to be filed in that 
case.””» The defendants filed their motion for a new tril and both mo- 
tions coming on to be heard, the court sustained the motion of the plain- 
tiff atid permitted the affidavit for an appeal to be then filed, and over- 
fuled the motion of the defendants for a new trial, to which opinions of 
the court the defendants excepted and have brought the case here by 
writ of error. 

By the 5th sec. of the 8th article of an act to establish justices’ courts, 

, and to regulate proceedings therein (R. C., 1845, p. 668) it is provided 
that “no appeal shall be allowed unless the ‘party applying therefor, or 
some person for him, will make oath that the application for an appeal is 
not made for vexation or delay, but because he believes the appellant is 
injured by the judgment of the justice.” The seventh section provides 
however, that “no appeal shall be dismissed for want of an affidavit, if 
the appellant or some person for him, will file in the Circuit Court the 
affidavit required by law, before a motion to dismiss is determined.” 

By the proceedings hadin this case, the plaintiff obtained an appeal 
and a trial of his case in the Circuit Court, without incurring that res- 
ponsibility which the law has saw proper to impose on a party seeking a 
second trial. Ifsuch a practice be indulged, the object of the legislative 
provision will be wholly defeated, and cases of “vexation and delay” will 
readily find their way into the Circuit Court. Whatever may be the 
individual opinion of the appellant, asto the merits of his case, the finding 
of a verdict by a jury in his favor will have a very persuasive influence 
in inddeing him to make the necessary affidavit. If the finding shall be 
against” him he will not make the affidavit. Thus appeals will be tried 
in the Circuit Court without affidavit; after trial, the omission would 
be. supplied only in cases where the appellant obtained judgment. 

thout the latter provision, the failure to make the affidavit before 

the justice of the peace would be fatal—éhus giving him the right to 

make it in the Circuit Court upon the condition that he avails himself 

of the right “before a motion to dismiss is determined.” This was not 

wi done, and hence the motion to dismiss should have been sustained. The 

"consequences flowing from the error of the attorney in drawing, the affi- 
davit must attach to and be borne by the appellant. 
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Wherefore, the judgment of the Circuit Court ought to be reversed, 
and the same is reversed. 






Scott, Judge. 









I am in favor of reversing the judgment, because the instruction given 
to the jury is erroneous. It was in these words, that if they believe 
from the evidence, that the money was received by Woodson before, the 
new bond was filed and approved, he and his securities were liable for 
the failure of said Woodson to pay it over, or have it before the justi¢e 
after the new bond was filed and approved. 

This suit is against the discharged sureties, andthe instruction makes 
them responsible before there is any default on ‘the part of the princi- 
pal. N othing to the contrary appearing, we must presume that there was 
no default in the constable before the return day of the writ. He was 
not required to pay the money till then and of course had committed no 
breach of the condition of his bond. 
















Napton, Judge. 






I concur in reversing the judgment for the reason given by Judge 
Seott. 
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1. Where by anact of Congress granting pre-emptions to settlers upon public lands ’a time is 
limited within which the settler may avail himself of the privileges of the act, and the 
settler within such time does all that is required to give him a right of pre-emption, thede- 
lay of the officers of government by which the pre-emptor is defeated in getting his eerti- 
ficate of pre-emption within the requisite time, will not defeat his right, but the certificate 

may be granted after the expiration of the time allowed by law. 












2. The courts of this State have power to determine titles to land lying in the State, in a con- 
test between citizens ot this State, although such contest involve the construction of acts “y 
of Congress. é , * 







3. In such cases an appeal will lie to the Supreme Court of the United States. 
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4. In cases in which the act of Congress vests the officers of government with an absolute dis- 
cretion in determining the rights of parties claiming land, the courts cannot intefere. But 
where titles have emanated and a contest arises, the courts must determine the validity of 
the titles and decide upon the legality of the acts of the officers. 


5. By the act of July 9th, 1832, claimants whose claims had been rejected could obtain a pre- 
emption only by heing actual settlers and housekeepers. But claimants whose claims had 
not been rejected could by a relinquishment of their claim before a decision acquire a pre- 
emption; and the certificate of the recorder of such relinquishment is the evidence of the 

right tosuch pre-emption. In the latter case no settlement was necessary. 









6. A person having entered land under a preemption act, his entry is afterwards cancelled by 
the Commissioner of the General Land Office. If in such case it appear that the cancel- 
lation thus made was not authorized by law, it will be regarded as a nullity. 


7. A patent issued for land reserved from sale is void. 











8. Bythe act of July, 1832, all land to which claims were presented was reserved from sale, until 

some disposition of such claim could be made. And where claims were presented to land, 
and the claim relinquished to the U. S. before any decision upon such claim, the reserva- 
tion still continues, no act of Congress having been taken of such reservation. And a 


patent to such land is void if granted to any other than the claimant, who takes under 
the relinquishment. 


Garand, for Appellant. 











1. The declaration in this case was filed the 19th February, 1840. On the 9th March follow- 
ing, the defendants filed their pleas, and issue was joined. The pre-emption law under which 
the defendants made their entry and obtained the patents set up in their defence in this action, 
was not passed until 1841. The counsel for the appellant contends, that laws and facts which 
have come into existence since the pleadings in this case have been closed and the issue made up 
between the parties, cannot be permitted to influence it, nor introduced as evidence. Ex post 
facto laws are odious and unconstitutional—re-troactive laws are no less so. 13 Mass. R. 472. 
2. If in the judgment of the court the facts have been supplied, which prove that the certificate 
bearing date 26th Nov. 1839, several years after the expiration of the act of 1832, under which it 
purports to have been issued, was, notwithstanding the date thereof, lawfully issued, they will 
not look behind the certificate, but regard it as in all similar cases, prima facie of title; having 
been issue authority of the commissioner, the court presumes it to have been lawfully done. 
= ertificate of the receiver is prima facie evidence of an entry having been made—but 
is not tht entry itself—the certificate may be defective or void, but the entry is wholly a different 


thing, whether there has been an entry or not, in the meaning of the statute, depends on the 
facts.and circumstances of each case as it arises. There can be no general rule, or procustes-bed 
° 


to fore them into the same measurement. 

4. This is a contract between Perry and the government, based on terms proposed by the Jatter 
in the proviso of the act of 1832, and accepted by Perry—Perry has fulfilled, or offered to fulfil, 
all the terms of the contract on his part—the government has failed to comply with her part of 

, theagreement. It is not in the power of one of the contracting parties by his own acts, or the 

*. acts of his agent, to destroy the obligation of the contract; much less is it in the power of the 

government to pass a law taking away from a citizen, rights which had accrued to Kim ‘under a 
previous law. Ottvs, Soulard, 9 Mo. R. 760; Fletcher vs. Peck, 2 Cond. U. S. Rep. 308. 

5. If the entry made the Ist Sept. 1834, be regarded as not sufficient within the meaning of 
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the statute, the deed of relinquishment is still good; the rights accruing therefrom cannot be avoid- 
ed by the government—the only claim they have to the land is the conveyance in that deed—with- 
out it Perry would be protected by the acts of 1811 and 1818, reserving from sale all lands for 
which a claim had been filed in the office of the recorder of land titles. Claiming wnder the 
deed, the government must comply with the terms on which they have obtained it—that is, they 
must re-convey to Perry, on the payment of $1 25 per acre—he has a pre-emption right to the 
land—the deed is his evidence—the government can give title to no other person, on this court 
must protect him in that right. 9 Mo. R. 760. 


6. If the deed of relinquishment, and all the proceedings under it, of the entry thade in 1834, 
and the certificate of entry made in 1839, be all void, then Perry is thrown back upon his rights 
existing before he attempted to procure the land as a pre-emptor, under the proviso of the third 
section of the act of 1832. He will then stand as the legal representative of Bazil Valle, claim- 
ing the land which has been reserved from sale by the acts of 1811 and 1818 to fill that claim. — 
The board of commissioners under the act of 1832 and the supplement of 1833, took testimony to 
prove inhabitation, cultivation, &c., and the same was spread on the record December 3rd, 1833. 
The board took no further action in the case—they neither placed it in the one or other class re- 
quired by law—there has been no report of it made to Congress, nor has there been any final ac- 
tion of Congress thereon. It is still, therefore, a reserved claim. The commissioner of the Gen- 
eral Land Office, when he cancelled Perry’s certificate in 1843, and sought thereby to nullify all 
the acts done under the proviso of the 3rd section of the act of 1832, declared that the land was 
still reserved under the acts of 1811 and 1818, to fill Perry’s claim, and that the parties setting up 
a claim could not be permitted to enter. The court below therefore erred in refusing testimony 
to prove that Perry, as the legal representalive of Bazil Valle, had a right to the land reserved to 
fill Valle’s claim. 


7. The patent in this case was issued for land never offered at public sale—not subject to pri- 
vate entry, and reserved from sale until the final action of Congress. Moreover, the law of Sep- 
tember 1st, 1841, under which the defendants made their entry, declares that “no lands included 
in any reservation by any treaty, law or proclamation of the President of the United States, shall 
be liable to entry under or by virtue of the provisions of this act.””_ The patent, therefore, is void. 
Stoddard’s heirs, 3 Howard; Allison vs. Hunter, 9 Mo. R., 765; DeArmas vs. Mayor, et al, 5 La. 
R., 177. 


Leonarp, for Appellee. 


The only title relied on by Perry is. the entry under the pre-emption clause of the act of 9th 
July, 1832. 

To his title, the answer is,— 

Ist. The entry was cancelled by the Executive Department of the Government on agodunt of 
its having been made by one who was not an actual settler and housekeeper on the land enclosed; 
and being cancelled, is void from the beginning and never conferred any right upon the plaintiff 
to recover the land. Act of May 18, 1796, Land Laws,50; Amendatory act thereto of May 10, 
1800, Land Laws, 70; Act 2nd March, 1805, Land Laws, 127; Act 25th April, 1812, Land Laws, 
211; Act 17th February, 1818, Land Laws, 293; Act 9th July, 1832, and of 2nd March, 1833, 
Land Laws, 505 and 519; Act 4th July, 1836, Land Laws, 552. 

2nd. The patents given in evidence constitute such a title in one of the defendants to part, and 
in a third person to the residue of the land, as is superior at law to the title of the plaintiff, even 
if the entry be considered a lawful and subsisting entry. 
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Narton, J., delivered the opinion of the Court. 


This was an action of ejectment brought by Perry to recover a tract of 
land in Washington county. The suit was first tried in 1841, when Per- 
ry obtained a judgment, from which the O’Hanlon’s appealed. The 
judgment was reversed by this Court in 1846, (9 Mo. R. 810,) because 
the entry of Perry, on its face, purported to have been made under the 
pre-emption clause of the act of congress of July 9, 1832, and was made 
on the 26th Nov. 1839, long after the expiration of the law and the time 
allowed by it for such entries. On the second trial, which took place in 
1847, the title of Perry was as follows: 

In 1807, Perry as assignee of Basil Valle, filed his claim with the re- 
corder of land titles, for 639 acres of land at Mine a Breton. This claim 
was rejected by the first board of commissioners. A portion of the land 
embraced in this claim was supposed to be confirmed to Perry by the act 
of 13th June, 1812, or of May 26, 1824, as a lot appurtenant to the vil- 
lage of Mine a Breton, and accordingly in 1825, Perry procured from 
the recorder a certificate of such confirmation. This part of the 639 
acres was that portion upon which Perry’s dwelling house and improve- 
ments were located. By the act of congress of March 2, 1833, the 
board of commissioners appointed under the act of July 9, 1832, were 
authorized and required to examine claims founded on settlement and 
cultivation, as well as such as were founded on incomplete grants. Per- 
ry’s claim was embraced within this provision, and testimony was taken 
before the board in relation to it. Before any action of the board was 
had upon this claim, Perry, in 1834, attempted to avail himself of the 
pre-emption privileges granted to the claimants who weze willing to 
waive their claims and relinquish to the United States. He accordingly 
executed his deed of relinquishment for the 639 acres, (including the 
tei-or twelve acres which had been confirmed to him by the act of 1824,) 
which was duly filed in the office of the recorder of land titles, and an 

ct of which was duly transmitted to the register and receiver at 
SJackson. In September, 1834, before the expiration of thetime allowed 
voby. the act of 1832, Perry applied to the register and receiver at Jackson 
to enter the 639 acres. The application was refused, on the ground 
that the surveys were yet incomplete. In 1836, after the surveys had 
been completed, application was again made, but the application was 
refused, on the ground that the law hadexpired. In 1839, the subject was 
brought to the notice of the head of the department, and the officers at 
Jackson were advised, that when application had been made im due time, 
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and entries were not permitted for want of surveys, or from any cause 
not attributable to the fault or negligence of applicants, it was the cus- 
tom of the department to permit such entries to be made, notwithstand- 
ing the expiration of the law. Perry was accordingly permitted to en- 
ter—not the whole tract which he had relinquished and which he again 
offered to purchase, but so much of it as was not embraced by the con- 
firmation of 1824. It appears, that subsequent investigation satisfied the 
commissioner of the General Land Office, that Perry was not an actual 
settler upon the land he was permitted to enter, and therefore in 1843, 
he directed Perry’s certificate of entry tobe cancelled. _ A patent issued 
to the defendants, or some of them, in 1847. 

When this case was before this court in 1846, there was no evidence 
to explain the circumstances under which the entry of the plaintiff was 
made. The present record contains the evidence. The certificate was 
issued under the act of July 9, 1832, and was dated in 1839. It appears 
that it was not by reason of any fault of the plaintiff that the entry was 
not made intime. Perry’s application to enter was before the expira- 
tion of the law, but his application was rejected, because the public sut- 
veys in that quarter were not finished. A reference to the various com- 
‘munications from the heads of the land department, and official opinions 

of their legal advisers, will show that under similar circumstances it was 
the uniform custom of the department to permit such entries. Indeed 
this construction of the pre-emption clause in the act of 1832, and of 
other pre-emption laws, commends itself to every idea of justice and 
right. Any other construction would have the effect to deprive pre- 
emptors of the privileges secured to them by law, because of the delays 
of the government agents. When congress fixes a limit to the period, 
within which pre-emptors may avail themselves of the benefit of the act 
in which the limitation is made, and the pre-emptor has, within that ah 
done every thing in his power to comply with the law, it is clearly: 
the intention of congress that the right of pre-emption shall) be. a 
through the delays of the officers to whom the disposition of the? ‘public 
lands is entrusted. The limitation is upon the pre-emptor, not upon 4 
government agents. Such was the construction given to the pre-emj 
tion clause in the act of July 9, 1832, and Perry was accordingly 4 
mitted to enter in 1839. This entry was legal and proper, under the 
circumstances, and invested him with a title upon which he could main- 
tain an action of ejectment. 

But in 1843, the commissioner of the General Land Office cancelled 

this entry, and we are called upon to determine the effect of this can- 
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cellation. It is said that this act of the commissioner had the effect to 
make Perry’s entry null and void from the beginning, whether the act 
was in pursuance of the laws of the United States or not; that the com- 
missioner of the Land Office is invested by law with a general superin- 
tending control over all the subordinate officers in the land department; 
that his action is subject to the revision of the Secretary of the Treasu- 
ry, but its propriety or legality cannot be examined by this Court; that 
neither this Court nor the federal courts have any jurisdiction over the 
matter; and that if the federal courts have, the courts of this State have 
not, and that an exercise of such jurisdiction would be an interference 
with the primary disposition of the soil secured by compacts and con- 
stitutional obligations to the federal government. 

When titles emanate from the federal government, for lands lying in 
this State, whether those titles be inchoate or perfect, our courts must 
determine upon their validity. If controversies involving the validity 
of land titles in this State are to be determined at all, they must be de- 
cided here. There is no other court invested with original jurisdiction. 
Congress has not thought it expedient to establish tribunals within the 
States to determine controversies between citizens of the same State, 
although their determination may depend upon the construction of acts 
of congress or treaties made by the federal government. By the 25th 
section of the judiciary act, the ultimate revision of such questions is 
reserved to the Supreme Court of the United States, but no branch of 
the federal judiciary has been invested with original jurisdiction in such 
cases. Shall our citizens then be without redress in all controversies 
that involve their land titles? All the titles to land.in Missouri, with 
inconsiderable exceptions, have emanated from the federal government; 
only two or three complete Spanish grants are located within the limits 
of this State. Such controversies, therefore, cannot be decided without 


| ftaking to construe the laws of the United States, and determining 
e acts of their officers, purporting to be authorized by these 
* la 3 ey 


: we concede that the commissioner of the General Land Office 
Secretary of the Treasury, by virtue of their revisory power over 

| dinate agents concerned in the sale of the public lands, may at 
their will and pleasure, annul or cancel any title to land; that their ac- 
tion is final and conclusive; and that no redress is to be had in the courts 
of justice, however arbitrary or illegal such action may be? It wouldbe 
a reproach upon our system of government if this were so. We profess 


to live under a government of laws, and the rights of the humblest citi- 
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zen are supposed to be independent of the arbitrary will of any officer, 
however high. The officers of the federal government derive their au- 
thority from the laws of that government, and when their acts are not in 
conformity to law, they cannot prejudice the rights of others. Whether 
the law has been complied with or not, is necessarily a question for the 
judicial tribunal having jurisdiction of the case, in'which the question 
arises. If the courts have no power to look into the authority of the 
officer, then his act is conclusive, and his errors or frauds are beyond 
redress. 

We do not mean to intimate, that there may not be many acts of the 
officers of the federal government, to whom are entrusted the manage- 
ment of this branch of the public service, which are purely discretion-_ 
ary, and consequently not Subject to revision. This is the case in all of * 
the general pre-emption acts passed by congress, from 1814 up to 1843. 
Congress declared in these acts, that the right to a preference in the 
purchase of lands should be determined by certain officers designated in 
the law, and that such right should be proved to the satisfaction of such 
officers. We have uniformly maintained, that in such cases the courts 
cannot interfere. The register and receiver, are by law entrusted with 
the power of deciding whether A or B is entitled toa pre-emption. The 
right must be established to the satisfaction of these officers. No other 
tribunal can undertake to revise their decision, because the law express- 
ly invested them with the sole power. If, therefore, the register and re- 
ceiver grant a pre-emption to A, it is not in the power of the courts to 
say that B is entitled to the same pre-emption. But when the title has 
emanated, and: an entry permitted, the courts must decide upon its va- 
lidity, when brought in conflict with other titles emanating from the same 
source. 

The commissioner of the General Land Office is undoubtedly authorized 
to superintend and revise the proceedings of the register and reqeivery. 
and where an absolute discretion is given to the register and recéiver, 
the commissioner may, perhaps, direct in what manner that discreti¢# 
shall be exercised, and the action of the register and receiver, ‘in Bey. 
cordance with the instructions of the commissioner, may be consideredy”” 
conclusive. The act of July J, 1832, gave no such discretion, either to 
the receiver and register, or to the commissioner. So far as it relates 
to the class of claims in which that of the plaintiff was embraced, there 
was no discretion left to either class of officers. There were no facts 
in pais, the existence of which was essential to the allowance of the 


38 





592 SUPREME COURT OF MISSOURI, 


PLLA LID LP ILD PLS PPL PP LL LLLP LLIN PPPLPLP PL LPL LS LSI LIL LLP PLP PLEAD 
_Pary \ v3. O Hanlow. 


DLP DILDO Orr wee LLLP LLL LL PPP LILI PS DLP LD LLLP IPI PPR RR pp pe 


pre-emption, and the proof of which was entrusted to the judgment of 
these officers. Had this been the case, as it was in reference to the 
second class of claims, and the officers, upon investigation, decided 
against the claimant and refused to permit the entry, the courts could 
not interfere. But this was not the case. The entry was permitted, as 
we have seen. Was the commissioner, then, authorized by law to va- 
cate it? 

The ground upon which the plaintiff’s entry was cancelled was, that 
he was not an actual settler or housekeeper upon the land. An examin- 
ation of the act of 1832, will show that this was of no consequence to 
Perry’s pre-emption right. There were two classes of claims embraced 
by the proviso to the third section; first, elaims which had been rejected 

i’ by the board; and, second, those which had not been rejected. Claim- 
ants of the first class .were allowed a pre-emption, provided they were 
actual settlers and housekeepers upon the rejected lands. Claimants of 
the second class were allowed a pre-emption, whether actual settlers or 
not, provided they would waive their elaims and relinquish to the United 
States. Such was the construction which the head of the land depart- 
ment, at the passage of the law, gave to it. In the instructions to the 
commissioners, dated Nov. 7, 1832, the commissioner of the Genera} 
Land Office says: “The third section of the act provides that actual set- 
tlers, being housekeepers at the date of the aet, upon: such claims al- 
ledged and filed in the mode specified by the first section, as are reject- 
ed, and who claim to hold under such rejected claim; and also, that all 
claimants who may relinquish to the government claims of the character 
designated in the first section of the act, prior to any decision thereon 
by the board, shall have the right of pre-emption,’ &c. The commis- 
sioner further says: ‘The recorder is hereby required to furnish the par- 
ty, relinquishing with a certified copy of his relinquishment, which shall 

sevidence of his right to the pre-emption privilege intended to be 
‘conferred by the act.”’ In hisinstructions to the registers and receivers, 
.the same officer says: “This relinquishment of claim will be made by the 
party with the register of land titles at St. Louis, who will furnish you, 
on the first of each month, with an abstract detailing in full all the par- 
ticulars of each claim in your distriet relinquished under the provisions 
of the act; and such claimants will receive from the recordera certified 
copy. of his relinquishment, as evidence of his right to a pre-emption, 
and which is to be filed in your office at the time the pre-emption right is 
applied for ” 
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The propriety of this construction thus given tothe act by the officers 
to whom its execution was entrusted, is manifest. The rejected claims 
were by the act declared to te public lands from the time of their re- 
jection by the board, and no relinquishment was necessary to vest the 
title to them in the United States. The claimants were then in tle con- 
dition of those who had no claim upon the bounty of the government ex- 
cept they were actual settlers upon the lands rejected. Actual settle- 
ment had been long regarded by congress as a meritorious claim to a 
preference in the purchase of the public lands, and actual settlement was 
therefore the basis of the pre-emption right granted to the rejected 
claimants. The case of the claimants whose claims were still under 
consideration, was altogether different. They might be confirmed, and 
in that event, the federal treasury would derive no benefit from them, 
Congress therefore proposed to these claimants, that if they would re- 
linquish their claims, they should have the right to enter the lands claim- 
ed at the minimum price, in preference to all others. This was the in- 
ducement held out to them to relinquish their claims. Actual settlement 
had nothing to do with it.- The deed of relinquishment was the evidence 
of their pre-emption right, and the only evidence required. 

Let it be assumed, however, that this construction of the law was 
wrong, and that the commissioner was right in supposing that Perry’s 
pre-emption right depended upon his being an actual settler and house- 
keeper upon the land he relinquished. How were the facts as they ap- 
pear upon the record? Perry was an actual settler and housekeeper 
upon the land he relinquished. He was not an actual settler and house- 
keeper upon the land he entered, because he was not permitted to enter 
the whole tract, although he offered and desired to doso. He was not 
allowed to enter the whole tract relinquished, upon the ground that a 
portion of it, that portion upon which his dwelling house and improve- 
ments were located, had already been confirmed to him by the,act.ef 
congress of May 26, 1824. But here was a mistaken kindness on the 
part of the government officers. Perry had executed his deed, relin- 
quishing to the United States his title to the whole tract. It was mot | 
material how Perry’s title stood, whether it had been confirmed to all 
the land, or a part, or to none; he relinquished it to the United States. 
The act of 1832, authorized him to do so, and he followed the directions 
of the law. Shall he be now told that he is no settler and housekeeper 
upon the land, when the mistakes of the federal officers alone have placed 
him in this, predicament? If he is not an actual settler upon the land 
entered, it is because he was not permitted to enter the entire tract he 
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claimed. The officers refuse to let him enter the ten or twelve acres 
upon which his dwelling house stood, upon the assurance that it is alrea- 
dy his, and after the remaining part of the tract is entered, he is told 
that he is not an actual settler and housekeeper upon the land entered, 
and that therefore his entry must be cancelled! 

If illustration were necessary, the facts of thiscase would seem to 
show the extreme impolicy of declaring to the federal officers, who are 
entrusted with the sale of the public lands, that their acts are beyond 
the reach, and above the scrutiny, of courts of justice. If the commis- 
sioner of the General Land Office, upon an exparte proceeding at Wash- 
ington, can annul or vacate the incipient titles which have been created 
-by the subordinate agents of the government, without authority of law 

‘or against the express enactments of congress, nine-tenths of the titles 
to lands in this State are at the mercy of an irresponsible officer. This 
cannot beso. There is no pretension that the courts of this State can 
control the conduct of these officers. If the circumstances of the case 
admitted of any interference, upon the principles of law, appliable. to 
mandatory writs, such redress, beyond doubt,:belongs exclusively to the 
federal judiciary. But when these officers have acted, and their action 
forms the basis of a title, we then look to the /aw as well as the acé, in 
order to determine its validity. In examining such questions, we are 
influenced by no law of this State. We examine them upon the same 
principles that would determine the federal courts, if they had jurisdic- 
tion. The laws of the United States, under which the officers profess to 
act, are the laws by which the validity of those acts are judged. If er- 
rors are committed by the State courts in the determination of such 
questions, they will be corrected by the Supreme Court of the United 
States—by which tribunal such cases must finally be decided. 

» We are unable to perceive any legal grounds upon which the commis- 
“sioner of the General Land Office could undertake to vacate Perry’s en- 
try. We have seen that throughout the whole transaction, there was a 
strict and literal compliance with the act of congress, on the part of 
Perry, and that all the difficulties, delays and blunders were produced by 
the officers of the government. Perry had a claim which had been filed 
according to law, in 1807; he presented it to the board of commissioners 
under the act of 1832, and it was a claim, which by the supplemental act 
of 1833, was properly cognizable by them. Whether this claim had any 
merit either in law or equity, is of no consequence. The board did not 
reject theclaim. The act of congress proposed to him, that if he would 
waive his claim, he might enter the land at the minimum price. He ac- 
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cepted the proposition; relinquished his claim, and executed a deed to 
the United States. He presented a copy of this deed to the land officers 
of Jackson, as his evidence of a pre-emption right under the act of 1832. 
He was not permitted to make the purchase, on the ground that the sur-_ 
veys had not been made. He applied a second time, but his application 
was refused, because the law had expired. Finally he was permitted-to 
make the entry; but subsequently to this, another officer cancels the en- 
try, because he was not an actual settler. 

A bare statement of the facts, viewed in connexion with the provisions 
of the law, is sufficient to show that this cancellation was inoperative, 
unless we adopt the principle that the commissioner may, by his mere 
volition, without regard to the mandate of the Jaw, annul the titles which | 
have emanated from the government. Perry’s entry, then, in 1839, was 
not affected by the subsequent action of the commissioner, and this con» 
clusion is sustained by the several decisions of this court which have 
been heretofore made upon the questions we have just been considering: 
Stephenson vs. Smith, 7 Mo. R. 610; Groom vs. Hill, 9 Mo. R. 323; Alli- _ 
son vs. Hunter, ib. 749; T. & J. O’Hanlon vs. Perry, ib. 804; Pettigrew 
vs. Shirley, ib. 683; Lewis vs. Lewis, ib. 183. 

But matters were not permitted to remain in this position. In 1847, a 
patent was issued to the defendants for this same land. In what mode 
the land was brouzht into market does not appear, nor is it material that 
it should. . The patent is the consummation of the title, and authorizes 
the presumption that all the pre-requisites of the law have been complied 
with. ‘But,”? as Judge Marshall has said in the case of. Polk’s lessee 
vs. Wendell, (9 Cranch, 95,) ‘there are some things so essential to the 
validity of a contract, that the great principles of justice and law would 
be violated did there not exist some tribunal to which an injured party 
might appeal, and in which the means by which an elder title has been 
acquired might be examined.” ‘There are cases in which the gfantis 
absolutely void; as, where the State has no title to the thing granted, or 
where the officer has no authority to issue the grant. In such cases, the 
validity of the grant is necessarily examinable at law.” It was admitted 
by this Court in the case of Barry vs. Gamble, (8 Mo. R. 88,) thata lo- 
cation upon lands expressly reserved from sale. could not be available 
against a subsequent confirmation of the reserved lands, under the act 
of May 26, 1824. The same principle was conceded in the case of Sar- 
py vs. Papin, (7 Mo. R. 503,) though in this last case, the proviso to the 
second section of the act of July 4, 1836, under which the confirmation 
was made, was understood to impart vitality to all locations and sales 
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which had been made of the reserved lands, and whether these locations 
and sales had previously to the passage of that act been valid or invalid, 
that proviso was believed to recognise their physical existence at least, 
and gave them. sufficient validity, if they had none before, to prevail 
against the confirmations under the act. This construction was thought 
to be essential to give effect to the object of the proviso. But the su- 
preme Court of the United States in Stoddard vs. Chambers, went fur- 
ther, and not only recognized the general principle that locations and 
sales of lands reserved by the act of congress were void, but applied the 
principle to the proviso to the 2nd section of the act of July 4, 1836. 

By this means the effect of that proviso was limited to protect only 
,fureh titles as had originated during a short interval, between the expira- 

n of the act of May 24th, 1828, and the passage of the act of July 9, 
3 Tee. How far the construction conformed to the spirit of this law, 

« and the ré@ommendations of the commissioners, upon which it was based, 

is not for us to determine. A case involving the same question is, we 
learn, again before that court, and we cannot anticipate what may be 
their final decision upon this point. Whatever it may be, the general 
principle asserting the invaliaity of an entry or location of land express- 
ly reserved from sale by an act of congress, is distinctly recognized in 
the case of Stoddard vs. Chambers. The same point had been previous- 
ly established in Wilcox vs. McConnell (13 Peters.) There can be no 
difference, in principle, between the validity of a patent in such cases, 
and an entry or location. A patent is the highest evidence of title, but 
the executive officers of the government can nomore convey land, which 
congress has reserved, by patent than by any inferior evidences of title. 
The principle upon which the entry or the location is avoided, applies 
as well to the patent, as it does to the inferior grades of title. The offi- 
cers have no authority to make the sale. They are expressly prohibited 
from.doing so. 

What then was the condition of the land, the title to which is now in 
controversy, in 1847, when the patent issued? 

The act of July 9, 1832, directed the commissioners to divide the’ 
claims submitted tothem, into two classes. The first class was to em- 
brace such claims as, in their opinion, were meritorious and ought to be 
confirmed; and the second class, to include such as were destitute of 
merit. The act declared, that after the final report of the board, the 
lands embraced in the second class, should be subject to sale as other 
public lands; that the lands contained in the first class should be reserved 
from sale until the final action of congress thereon. Congress finally 
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acted on this report in 1836, and the act of July 4, 1836, confirmed the 
claims recommended by the commissioners, with certain exceptions spe- 
cified in the act. Perry’s claim was not in the second class, for it was 
never rejected by the board; it was not in the first class, for it was not 
reported for confirmation. How then has the reservation been removed? 

By the act of 1832, this land was expressly reserved from sale. No 
proceeding under that act has had the effect of taking off this reserva- 
tion, nor has any subsequent law been enacted having any such purpose 
or tendency. If Perry then, by virtue of the proceedings which were 
had under the proviso to the third section, failed to acquire a complete 
title to the land by purchase, it still continues under the general reser- 
vation. Whether Perry’s title be good or otherwise, until congress shall 
direct that the land be brought into market, no other individual can am 
quirea title. It was expressly reserved on account of Perry’s claim tine 
der Valle. That reservation still remains. . 

It is true that Perry relinquished this land to the United States in 
1834, but that relinquishment was made fer the purpose of securing his 
pre-emption privilege under the 3rd section of the act of 1832. If the 
pre-emption right be denied, Perry’s deed of relinquishment cannot pre- 
judice his claim. The executive officers cannot uno flatu pronounce in 
favor of the relinquishment and against the pre-emption. In any view of 
the subject, the deed of relinquishment would not affect the reservation. 
It only conveyed Perry’s title to the United States. If the United States 
think proper to reserve land for their own use, the reservation is as bind- 
ing as though it was made to fill the claim of a private citizen, and the 
executive officers of the land department cannot dispose of the land so 
reserved. Wilcox vs. McConnell, 13 Peters. 

The patents issued to the defendants in this case cannot avail them. 
In coming to this conclusion, we will not be understood as denying or 
questioning the general principle, which has often been determined by 
the Supreme Court of the United States, and as often recognized by this 
Court, that a patent is the better title within the meaning of our act re- 
gulating the action of ejectment. We hold the patents in this case tobe 
void, and of course, the principle alluded to is inapplicable. 

The other Judges concurring, the judgment of the Circuit Court will 
be reversed, and the cause remanded. 
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LITTLE vs. FERGUSON. 


1. An admission of indebtedness made by one partner will not bind the other members of the 
firm, unless made during the existence of the partnership. 


2. A deposition proving such admission, but not satisfactorily establishing it at a time prior to 
the dissolution of the partnership, may be excluded by the court, and need not be submit- 
ted to the jury with instructions. 


ERROR to Benton Circuit Court. 


“i Winston, for Plaintiff. 
» * "Dhe Circuit Court erred: in rejecting the deposition of Cummins. Hardy & Ferguson having 


been proved t@have been partners, the admissions of Hardy were good against Ferguson, unless 
they were made after the dissolution of the partnership, and there was no evidence that there ever | 


had been any dissolution. This is too cléar for argument, and renders any reference to authori- 
ties unnecessary. 


Topp, for Defendant. 


1. The evidence did not show when the partnership alluded to existed. 

2. The admission of Hardy asa partner is not shown to have been made during the partnership; 
if made after dissolution, it is incompetent against other partners. 

3. The acts done by witness were as Commissioner of a court; they were not competent 
without the whole record, showing the present defendant party to the proceeding, and are not 
shown to be ratified by the court under whom he acted. 


Narton J., delivered the opinion of the Court. 


This was an action of assumpsit against Ferguson, Hardy & Williams. 
The suit was discontinued as to Hardy & Williams. On the trial, the 
plaintiff proved by the deposition of a witness, that there was a firm in Ky. 
of Ferguson, Hardy & Co., of which the defendant, Ferguson, was a mem- 
ber; and then offered a deposition, which stated, that the deponent was 
in February, 1841,-a Commissioner of the Barren Circuit Court, and as 
such made a settlement with Little ; that Hardy, one of the firm of Fer- 
guson, Hardy & Co., was present, and that in the settlement the firm 
fell indebted to Little in the sum of $544 86; that Hardy on several 
occasions, since the said settlement, had admitted the above sum to be 

ustly due to Little by the firm of Ferguson, Hardy & Co. This deposi- 
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tion the court excluded. The plaintiff thereupon took a non-suit, and 
afterwards moved to set it aside. This motion being overruled, the 
case is brought here by writ of -error. 

It is admitted, that the acknowledgment or admission of Hardy would 
bind Ferguson, if made during the existence of the partnership, and that 
if made after the dissolution, it would not. The deposition does not show 
at what time the admission was made, or whether the partnership was 
then in existence ornot. An inference might perhaps be drawn, one way 
or the other, from the language of the deposition ; but the Circuit Court 
was not satisfied with the proof. It was for that court to determine 
whether the existence of the partnership at the time of the acknowledg- 
ment was satisfactorily proved, before the acknowledgment was admitted 
against Ferguson. Harris vs. Wilson, 7 Wend., 57. There would 
been no objection, I apprehend, had the court left the fact to the 7" 
with proper instructions ; but the court having pursued a different prac- - 
tice, not objectionable in itself, there seems to be no necessity for an in- 
terference. The fact, which was a preliminary requisite to the admis- 
sibilty of the acknowledgments of Hardy againt Ferguson; was capa- 
ble of plain proof; and as the proof offered was upon the most favorabl@ 
construction, of a very unsatisfactory character, it is not seen why the 
judgment of the Circuit Court upon the point of practice should not 
stand. 

Judge McBripz concurring, judgment affirmed. 


Scort, J., dissenting. 


When the existence of a person, a personal relation, or state of things 
is once established by proof, the law presumes that the person, relation 
or state of things, continues to exist as before till the contrary is shown, 
or till a different presumption is raised from the nature of the subjeet in 
question. A partnership therefore, or other similar relation, once shown 
to exist, is presumed to continue till it is proved to have been dissolved. 
Greenleaf, sec. 42. I am in favor of reversing the judgment. 
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PHILLIPS vs. MOORE, Er At. 


An assignment of a certificate of entry set aside in chancery. 


APPEAL from Platte Circuit Court. 


Naprton, J., delivered the opinion of the Court. 


This was a bill in chancery brought by the widow and children of 
ment of a certificate of entry, made by the said Moore to said Phillips- 
The bill stated, that in September, 1843, Jesse Moore was entitled to 
a pre-emption upon the S. E. qr. of sec. 19, T. 54, R. 33, in Platte coun- 
ty, and that he proved up his pre-emption, and entered the land with 
money advanced by said Phillips. The biil charges, that at the time of 
the entry the defendant fraudulently procured the intoxication of Moore, 
@nd induced him, whilst in that condition, to assign the certificate to said 
Phillips, so that the patent would issue to Phillips. The bill charges, 
that the understanding between Moore and Phillips, was that said 
Phillips should, when required, make Moore a deed for one-half the 
land, and that said Phillips should retain the other half in satisfac- 
tion of the $200 advanced by him toenter the land. The bill states the 
land to be worth $1,000, and charges that Phillips refused to make 
Moore a title in his lifetime, although specially requested, and that he 
still refuses to make the title to his widow and children, the complain- 
ants. A tender was made to Phillips of the $200, with interest, upon 
condition that he would cancel the assignment, but this proposition 
was declined. The patent has been suspended in consequence of rep- 
resentations of Moore at the office of the Commissioner. The bill prays 
the cancellation of the assignment, upon the return of the $200 with 
interest, and asks general relief. 

The answer of Phillips admits the pre-emption, the entry, the assign- 
ment, and the advancement by him of the $200. All fraud is denied, and 
the intoxication of Moore at the time of the assignment is denied. The 
defendant also denies the agreement to convey one-half the land, and 
insists that he bought the whole quarter for a valuable consideration, 
which has all been paid, except twenty-five or thirty dollars, for which 
be is ready to account with the estate of Moore. 





Jesse Moore, deceased, against Samuel Phillips, to set aside an assign-’ 
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A general replication was filed. Upon the hearing, it appeared in 
evidence that Moore was avery poor man, and an habitual drunkard, and 
that the defendant kept a grocery, (or dram-shop) which Moore wes in 
the habit of frequenting. It was not satisfactorily proved that Moore was 

so intoxicated at the time of the assignment as to be incapable of trans- 
acting business, but a witness stated, that Phillips acknowledged to him 
that he was obliged to treat Moore liberally before he could induce him 

to make the assignment. There was abundant evidence to show the un- 
derstanding between Moore and Phillips, that Moore was to have half 
of the land and Phillips the other half, in consideration of the advance- 
ment of the purchase money. The land was proved to be worth at least 
$500, at the time of the entry. The defendant gave some evidence of 

a lease executed by Moore, sometime in July, 1843, for seventy-five. 
years, and also a deed of relinquishment dated 19th July, 1843, but the 
testimony was not of a very satisfactory character. * 

The Circuit Court decreed for the complainants. A motion for a re- 
hearing was made, but overruled. Upon overruling the motion, the court 
at the same time set aside the decree, and entered up a second decree, 
varying from the first. The final decree was that the assignment as to 
half the land (the east half was by consent of parties designated ) be can- 
celled. 

Two points have been made by the appellant, firs¢, that the court on 
setting aside the first decree should have granted a rehearing; and 
second, that the final decree was not warranted by the testimony. 

We see no force in the first objection. The court refused te set aside 
the decree and grant a rehearing at the motion of the appellant ; but set 
aside the decree for the purpose of entering up another. It is immate- 
rial whether this second decree be considered as an amended decree or 
not. If an amended decree, the court beyond all doubt had the power 
to alter or amend its decrees during the term; orif it be considered as 
a distinct decree, would the appellant desire a court of chancery to go 
through the unmeaning formality of hearing all the testimony a second 
time, and a zepetition of the arguments of counsel before entering up 
the second decree? If the final decree be wrong, that is another matter, 
and we pass, therefore, to the second point. 

We have not stated the testimony in detail. There is sufficient evi- 
dence to show that Phillips did not purchase but one half the quarter sec- 

tion from Moore, and there is some proof which might have authorized 
the court to set aside the assignment zn foto. 
In addition to the testimony, the answer furnishes corroboration to the 
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Statement of the witnesses, that Phillips was not entitled to the entire 
quarter section. The answer isnot explicit. The defendant states, that 
he purchased, and gave a valuable consideration for the’ whole} tract ; 
but does not specify what the consideration was, or in what manner or 
at what time it was paid. Where a defendant fails to state the particu- 
lars of a transaction, of which, from the nature of the case, he must be 
cognizant, it affords grounds for suspicion. Why did not Phillips state 
the price he gave for the land, and when and in what mode payment was 
made ? 

It appeared, beyond question, that the deceased, Moore, was a very 
intemperate man ; that in the language of a witness, he was always drunk 
when he could get the means of intoxication ; and the defendant was the 
‘owner or keeper of a dram-shop, where tis man frequented. A contract 

“hetween persons thus situated, may well be scrutinized closely. Al- 
though there is no evidence to show that Phillips used any improper 
means to procure the intoxication of Moore, yet it is proved, that Moore 

‘was always drunk when he could get liquor, and that his credit was 
good at Phillips’ grocery. 

The Circuit Court, however, did not set aside the assignment zn éoto, 
but merely set aside or cancelled the assignment, so far as it operated to 
give Phillips an equitable title to one-half of the quarter. By this decree» 
the equitable rights of the parties were placed where the evidence showed 
them to be. No decree could be made to operate upon the legal title, 
as it still remained in the United States. 

The other Judges concurring, the decree of the Circuit Court is af- 
firmed. 


MARTIN & SHORE vs. MILAM. 


Under the act of 1835, an appeal would not lie from the decision of the county court on a sci. 
fa., issued against the sureties of an administrator, for his failure to pay a judgment against 
him as such administrator. 


ERROR to Washington Circuit Court. 


Jounson, for Plaintiffs. 


1. This is nota case where an apyea! will lie from the county to the circuit court. Rev. 
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Statute 1835, sec. 1, art. 8, p. 63. As a legislative construction of the statute of 1835, see revi- 
sal of 1845, p. 106. A motion to dismiss for want of jurisdiction of the subject matter, will lie 
at any time. Latham vs. Edgerton, 9 Cow., 229;6 Cow., 585, 592, 593; 4 Cow., 540; Washburn’s 
Dig., p. 611. 

2. The judgment of the county court could not be legally admitted in evidence, because it did 
not appear to be classed by the court as required by law. Statute 1835, title “‘Administration,” 
sec. 19, art. 4. It is submitted, that tne records of the court, kept by its clerk, under its super- 
intendence, are the only evidence of its acts. The book of abstracts is made out by the clerk in 
vacation, and is not evidence of the acts ot the court. Admin., art. 4, sec. 18, Stat. 1835. In 
every judgment, the ordinary circumstances of time and place, the parties, the subject matter, 
and the result, must appear. Ordinary vs. McClure, 1 Bailey’s R., p. 7. Here the result (the 
classification) does not appear. 

3. The court should have admitted the original transcript for the purpose of showing that the 
judgment is for $307 93, instead of $91 69. The filing is alledged with a prout patet per recordam, 
and its existence is denied by plea; the plaintiff is therefore held to strict proof, and a variance is 
fatal. Toof vs. Bentley & Harris, 5 Wend., 276; 2 Phil. Ev., p. 522; 3 Wash. C. C. Rep. p. 3)e 
In Bibbins vs. Noxon, 4 Wend., 207, there was only a variance of six cents, and it was fataliye™ 
Pelie vs. Mollere, 2 Mar. Rep., 666, at O 

4, The court should not have rejected the settlement of the administrators and the testimony 
of the witness in connection. The securities are not bound by reason of the mistake in pleading 
of the administrators. Administration,” art. 7, sec. 9, p. 62, Stat. 1835. And, 

5. In like manner, the settlement of the administrators at the February term, 1846, and the 
transcripts and the records and proceedings of other cases still pending, because they accounted 
for all the assets that had come to their hands, and the securities of the administrator cannot be 
charged beyond the assets. Stat. 1835, title Admin., art. 7, sec. 9. 























FrisseL1, for Defendant. 









There can be no doubt that the Circuit Court has jurisdiction both of the persons of the par- 
ties and the subject matter in controversy. The only doubt is as to the manner in which they ac- 
quired jurisdiction or the mode of bringing the cause before them. 

It is contended that the motion to dismiss for the want of jurisdiction came too late after a trial 
in the Circuit Court. If available at all, the motion should have been made even before the ques- 
tion of error in the county court had been argued in the circuit court. The maxim, “consent 
does not give jurisdiction,” applies to cases where either the court has not jurisdiction of the 
persons of the litigants or the subject matter in controversy—not to cases where the court has 
jurisdiction of both. Consent may well be inferred from the circumstances. Digest of 1835, p. 
23, 155, 63, 156; 4 Cow., 82. 











Scort, J., delivered the opinion of the Court. 





Milam obtained a judgment in the County Court against Mary Swan 
and B. H. Hinkson, administrators of John Swan, deceased. Not obtain- 
ing satisfaction of his judgment, he, under the 14th section of the 5th 
afticle of the administration law, sued out a scire facias against the plain- 
tiffs in error, who were the suretiestof Swan and Hinkson, the adminis- 
tratrix and administrator. In a trial on the scire facias, judgment want 
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against Milam, from which he appealed to the Circuit Court. In the 
Circuit Court, the judgment of the County Court was reversed and Mi- 
lam obtained judgment, on which this writ of error is sued out. 

Under this state of facts, the question arises whether an appeal, by 
the administration law of 1835, lay on the judgment on the scire facias 
from the County to the Circuit Court. Upon an examination of the stat- 
ute of 1835, it will be found that it carefully enumerates all the cases in 
which appeals in a course of administration may be taken from the County 
to the Circuit Court, and it provides that, in all cases not enumerated, 
the judgment of the County Court shall be final. This is a proceeding 
not enumerated as one in which an appeal willlie. There is no hardship 
in this on Milam; he had two remedies—one by action on the bond, and 

-the other by scire facias against the securities. In the one, he might 
have had the proceedings revised—in the other, he could not; if he adop- 
ted that in-which he was deprived of an appeal, he cannot now complain. 
The act of 1835 is changed by the late revision in regard to cases in 
which appeals will lie from the County to the Circuit Court in adminis- 
trations. 

There was another question of some importance in this case, in rela- 
tion to which we refrain from an expression of opinion, as the court was 
not full when it was argued. 

Judge Napron concurring, the judgment will be reversed. 
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’ MATTINGLY vs. MORANVILLE. 


It is too late after verdict,to except to the giving instructions. 
APPEAL from Perry Circuit Court. 


Frissew1, for Appellant. 


I. The following instruction, given by the court on its own motion:—“That to render the de- 
fendant liable as a partner in the purchase of the horse in controversy, it is not indispensible that 
the plaintiff should prove an actual co-partnership: if the defendant consented to be held 
the community as a partner, he is liable as such,“although there may have been no has 
existing,”’—was erroneous and not warranted by the facts in the case— 
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ist. Because there was no evidence whatever that Mattingly did consent to be held out as a 
partner in the purchase of horses, but on the contrary, constantly repudiated the idea, 

2nd. The instruction favors the idea that one partner may render his co-partner liable for his 
own private,transactionsin fraud of the copartnership, by signing the co-partnership name. Gow 
on Partnership, pages 5, 6, and 7, and notes; ib. p. 191; Eastman vs. Cooper, 15 Pickering, 280. 

II. The judgment is for the wrong party, and ought to be reversed. 


Scort, J., delivered the opinion of the Court. 


This was an action tried in the Circuit Court on an appeal from a jus- 
tice’s court. 

There being no exceptions taken to the instructions of the court at 
the time they were given, it was too late after verdict to except to them. 

The other Judges concurring, the judgment will be affirmed. 


LOILO_DB BIDDLE LEAL" 


HOLLAND vs. REED. 


1. Only a person who has been in posseesion of land can maintain an action of forcible entry 
and detainer or of unlawful detainer. 


2. The assignee or vendee of a landlord cannot maintain such action against the tenant. 


ERROR to Linn Circuit Court. 


StrINGFELLOw, for Plaintiff. 


The only question this case is, the right of a vendee of the landlord to maintain this action 
against the tenant. To sustain this right, reference is made to 2 Marshall, 204; 3 Marshall, 149; 
2 Littell, 294; 1 Monroe, 127; 2 Dana, 245; 3 Dana, 67; 3 B. Monroe, 271. 


Crark, for Defendant. 


‘The evidence rejected by the Circuit Court only proved a right in Holland to the possession of 
the premises, and did not in the least tend to prove that kind of possession inhim authorizing this 
kind of proceeding. In the case of Mechan vs. Walsh, adm’r of Wilcox, reported in 6 Mo. R., 

is position is clearly sustained. See Hatfield vs. Wallace, 7 Mo. R., 112; Stone vs. Malot, 
1Mo, R. 160; Moore vs. Agee, 7 Mo. R., 289; 6 Marshall, 494; 8 Mo. R., 278. 
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McBaipe, J., delivered the opinion of the Court. 


This was an action uf unlawful detainer, brought by Holland against 
Reed, before a justice of the peace for Linn county, where he obtained 
judgment, from which the defendant appealed to the Circuit Court. In 
the Circuit Court, the plaintiff took a non-suit, with leave to move to 
set the same aside, which he did, but the court overruled his motion and 
entered judgment. He excepted to the opinion of the court, and has 
brought the case to this court by writ of error. 

By the bill of exceptions, it appears that one John McClintock rented 
the premises, to recover which this action was brought, to the defend- 
ant, Reed, for the term of one year, ending on the 9th November, 1846. 
*By the terms of the agreement between the parties, Reed was to pay $80 
per year for the use of the property, the payments to be made quarterly, 
and was to be allowed for all necessary repairs done upon the houses, 
and, at the expiration of his term, to restore the possession of the prop- 
erty, in good repair. 

On the agreement between the parties is endorsed, on the 28th July, 
1846, a credit for the first three quarter’s rent, amounting to $60—also 
the following assignment from McClintock to Holland:—“Nov. 16, 1846. 
I assign this article to John Holland and give him full power to collect 
and receive the last quarter’s rent due on it. Joun McCurntock.” 

The plaintiff then offered to prove by evidence that McClintock was 
in possession of the premises prior and up to the time of leasing to de- 
fendant; that defendant took possession and held under his lease until the 
termination thereof; that before the end of the defendant’s lease, Mc- 
Clintock sold all his right and title in the premises to the plaintiffs, who, 
after the termination of the defendant’s lease, and before the institution 
of this suit, made a demand in writing of the defendant for the posses- 
sion, who refused to surrender the same to him. The court rejected the 
evidence. 

The question arising on the record is, whether the plaintiff, who is the 
vendee of McClintock, can maintain this action against the defendant, 
who obtained possession of the premises under a lease and as tenant of 
the said McClintock, the vendor? 

This proceeding is had under a statute of this State, entitled “An act 
concerning forcible entries and detainers,”’ R. C. 1845, p. 511, the third 
section of which provides that “when any person shall willfully and with- 
out force hold over any lands, tenements, or other possessions, after the 
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termination of the time for which they were demised or let.to him, or 
the person under whom he claims, or when any person wrongfully and 
without force, by disseizin, shall obtain and continue in possession of 
any lands, tenements or other possessions, and after demand made in 
writing for the deliverance of the possession thereof by the person hav- 
ing the legal right to such possession, his agent or attorney, shall refuse 
or neglect to quit such possession, such person shall be deemed guilty 
of an unlawful detainer.” This section is a substantial copy of the third 
section of the act of 1835 upon the same subject, under which this court 
held, in the case of Blount & Baker vs. Winright, 7 Mo. R., 50, that 
“the act giving this action for a forcible detainer contemplates a case in 
which the plaintiff has once been in lawful possession, and in which de- 
fendant, or those under whom he claims, have peaceably obtained pos- 
session, and hold over after ademand made in writing.”” The foregoing 
view of the subject is further enforced in the case of Hatfield vs. Wallace, 
reported in the same volume, page 112. This was a case where Wal- 
lace’s improvement on public lands was sold under execution, and Hat- 
field became the purchaser and instituted his action of forcible detainer 
to recover of Wallace the possession. The court held, that “in every 
case in which the action for a forcible detainer is given by this section, 
(the third) the person to whom the action is given is supposed to have 
been in possession of the premises, and the defendant to have come into 
the possession under him, either immediately or mediately. But it does 
not appear that Hatfield, the present plaintiff, ever has been in the pos- 
session of the premises sued for. He purchased them at sheriff’s sale.” 
See also the. case of Michau vs. Walsh, adm’r, 6 Mo. R., 346, and Hoff- 
stetter vs. Blatner, 8 Mo. R., 276. 

The construction given by this court to the statute in the foregoing 
cases, concludes the rights of the parties in the case now before us. 
Reed acquired the possession of the premises peaceably and lawfully 
from McClintock, the then legal owner. Holland was at the time a 
stranger to the transaction; the relation of landlord and tenant at no 
time existed between him and Reed; he appears never to have been in 
possession prior to the possession of Reed; his right accrued after the 
possession of Reed under McClintock. Ifa purchaser under a sheriff’s 
sale and deed cannot maintain this action, wherefore should a purchaser 
at private sale be more highly favored ? 

The possession of Reed is the possession of his landlord, McClintock. 
Suppose that McClintock, the vendor, had been in actual possession of 
the premises at the time of the sale to Holland, and refused thereafter 
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to yieldvup the possession to Holland, could Holland have ousted him 
by this summary proceeding? I apprehend not. Upon what principle, 
then, shall Reed be subjected to a proceeding which would not lie against 
his landlord ? 

Shall the burden be cast upon him to defend against the title of Hol- 
land, between whom there is no privity? But there could be no inves- 
tigation touching the title—the statute expressly forbids it. See the 
26th section, which provides that ‘‘the merits of the title shall in no wise 
be enquired into, on any complaint which shall be exhibited by virtue of 
this act.””, How could Holland establish his right to the property without 
an investigation of his title derived from McClintock? Does the evi- 
dence of his title conform to the requirements of the law ?—was the 
transaction a fair and bona fide one, compatible with the rules of law, 
and not obnoxious to the principles of equity ? are questions which might 
arise on the trial, provided a door was opened to the investigation of 
title, and which the justice of the peace might be wholly incompetent to 
decide. Such could not have been in the contemplation of the framers 
of the act. 

It may be proper here to remark, that the statute of Kentucky, upon 
which the adjudications of their court is based, differs from the statute 
of this State} and hence the decisions of the Supreme Court of that State 
cannot safely be relied upon in the construction of the foregoing clause 
of our statute. 

From the foregoing views, the judgment of the Circuit Court ought 
to be affirmed, and the other Judges concurring, the same is affirmed. 
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MARSHALL vs. WOLFE & PASCOE, 


A court has no power to instruct a jury to find as in case of non-suit. 


APPEAL from Platte Circuit Court. 


Atmonp, for Zppellees. 


1, The Circuit Court properly refused to give the instruction asked by appellant. St. Louis 
Floating Dock Ins. Co. vs. Soulard, 8 Mo. R. 665; Wells vs. Gaty, et al, 8 Mo. R, 681; Sublette 
and Vasques vs. Noland, 5 Mo. R. 516. 
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2. The Circuit Court properly refused to arrest the judgment. Sublette and vighiis vs. No- 
land,.5 Mo. R. 516, “% 

3. Ali the facts in the case were fairly submitted to the jury, under an instruction of the 
court, to which appellant took no exception; and as the testimony upon the material points in 
issue was and is conflicting, the Supreme Court will not review or disturb the verdict. Singleton 
vs. Mar.n, 3 Mo. R. 464; Oldham vs. Henderson, 4 Mo. R. 295; Martin vs. Withington, ib. 518; 
Mulliken vs. Greer, 5 Mo. R. 489; Steele vs. McCutchen, ib. 522; Vaughn vs. Montgomery, 
ib, 529; Ex’rs. of Shobe vs. Morris, 6 Mo. R. 489. 


4, The verdict is not against the weight of evidence. Henry vs. Forbis, 7 Mo. R, 455. 


McBarops, J., delivered the opinion of the Court. 


Wolfe and Pascoe brought their action before a justice of the peace, 
against Marshall, on an account, and having obtained judgment, he ap- 
pealed to the Circuit Court of Platte county, where the plaintiffs again 
obtained judgment; the defendant moved for a new trial, and in arrest, 
which the court refused; he thereupon excepted, and appealed to this 
Court. 

The action was instituted for $25, the balance claimed by the plain- 
tiffs for a job of plastering done for the defendant. Witnesses were ex-. 
amined on the part of each, to prove the character of the work done. 
They concur in opinion, that the work was not done ‘in the best style 
of plastering, and in the very best manner;” but was as well done as 
the plastering generally in the country, and as the materials would war- 
rant. 

After the close of the evidence, the defendant moved the court to in- 
struct the jury as follows: 

“That if they believe from the evidence that the plastering was done 
under a special written agreement, they will find as in case of a non- 
suit.” 

The court refused, and the defendant excepted; thereupon the court 
gave the jury the following instruction: 

“That if they believe the plaintiffs undertook to do the work sued for, 
under a written agreement, such agreement must have been complied 
with, and the work done in accordance therewith, both as to time and 
manner, before they can recover any thing, unless the defendant pre- 
vented plaintiffs from so completing such work; but if defendant pre- 
vented plaintiffs from so completing one portion of such: work, it is no 
excuse for a failure to complete other portions of the work in accordance 
with the contract.” . 

The only question of law raised on the record that we discover, is in 
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Meanof the court to give the defendant’s instruction. We do not 
at we comprehend the instruction. If it was intended by the 
draftsman to obtain a non-suit of the plaintiff at the hands of the court, 
then the court committed no error in refusing it, for neither the court 
nor the jury have the power to non-suit a plaintiff who is pursuing his 
remedy according to the rules of law and the practice of the court. He 
has an undoubted right to have his case passed upon by a jury, and ver- 
dict found for, or against him, notwithstanding the well settled opinion 
of the court, that he has not made out his case, and consequently cannot 
recover. The court may, where a plaintiff has failed to make outa 
case which would entitle him to recover, advise the plaintiff to take a 
non-suit, or, instruct the jury, that upon the evidence before them, the 
plaintiff is not entitled to a verdict. Where the court so instruct, it 
operates as a demurrer to the evidence, and the finding of the jury would 
be for the defendants. This finding would of course be a bar to a sub- 
‘sequent action for the same cause; whilst a non-suit would not prejudice 
the plaintiff in any after action which he might choose to bring. 

But aside from this, the instruction given and not excepted to, covers 
the whole case, and therefore the defendant could not have been preju- 
diced by the refusal of his instruction, if it was only intended thereby to 
ask the court to instruct the jury, that the evidence did not authorize a 
finding for the plaintiff. 

We have not scanned the evidence to ascertain which scale contains a 
grain the most. The jury have weighed it, and the correctness of their 
conclusion comes to us endorsed by the approval of the judge who pre- 
sided at the trial. We shall not therefore disturb their finding. 

Judgment affirmed. 


ASBURY vs. FLESHER. 


At the request of B, one of a firm composed of A & B, C becomes surety for A, on a note 
given by A, in his individual character, the proceeds of which go to the benefit of the 
firm. Held: 


1. That such request does not make B liable to C, for money paid by him on such note. 


2. Nor would he beliable in such case without an express promise to pay C. 
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Henprick, for Appellant. 


Ist. All the evidence about the note in bank and the payment of it, ought to have been exclu- 
ded, unless the note had been produced in court. 

2nd. The court ought not to have given the 2nd and 3rd instructions asked for by the plaintiff, 
because there was no evidence to base them on. No proof having been made that Asbury or the 
firm ever expressly requested Flesher to sign the note or pay it, and because, although Asbury and 
Shortridge were partners, yet the note was the note of Shortridge and his securities, and not the 
note of the firm, and although the money may have been used in carrying on the partnership bu- - 
siness, this would make Shortridge the creditor of the firm to the amount so used, and the firm 
liable to him therefor, and not to the bank or the securities of Shortridge. The court therefore, 
in giving those instructions, 2nd and 3rd, manifestly erred. 

The court ought to have given the instuction asked for by defendant, and refused by the court: 
because the act of Shortridge did not bind Asbury in reference to the note in bank, unless it had 
been made appear that it was intended to have a joint operation, and that upon the face of the 
note, and refusing to give this instruction, the court erred. 

3rd. The court ought to have granted a new trial. For all these errors the appellant insists 
that the judgment of the Circuit Court ought te be reversed. 


StrincreLLow, for Appellee. 


Ist. The money having been paid at the request of Asbury, he was bound, although not a par- 
ty tothe note. ‘he giving the note at his request, and for his benefit, created an obligation on 
him to pay. 

2nd. The objection to the want of a bill of items came too late; indeed, there was no necessity 
for any written statement. It was proper for the court to permit the plaintiff to supply the loss 
of the account upon the affidavit of the clerk. 


Narron, J., delivered the opinion of the Court. 


This was a suit originally brought before a justice of the peace, for 
money paid to the use of the firm of Shortridge & Asbury, and at their 
request. 

Upon the trial in the Circuit Court, it appeared, that a note or bill, 
executed by Shortridge and endorsed by Flesher, had been discounted 
at the Branch Bank in Springfield; that this note was not paid at its ma- 
turity by Shortridge, but that Flesher paid about $67. There was evi- 
dence tending to show, that at the time this note was drawn, Shortridge 
and Asbury were in partnership in a dramshop or grocery, and that the 
proceeds of this note were applied to the purchase of liquors for the 
joint concern. There was some evidence tending to show that one 
Scott had gone Shortridge’s security on another note in Bank, at the 
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special @iuest of Asbury, and there was also evidence from which it 
might be inferred that Asbury had requested Flesher to put his name 
om the note in question. 

The court gave several instructions, the substance of which was, that 
if the jury were satisfied of the partnership. between Asbury & Short- 
ridge, at the time the note was executed, upon which Flesher’s liability 
arose, and that the proceeds of the note or bill were used in the part- 
nership concern, and that Asbury requested Flesher to put his name on 
the paper, Asbury was liable in this action, although the note was exe- 
cuted by Shortridge alone, and not by Asbury, or in the name of the 
firm. 

The defendant insisted and asked instructions to this effect: that a 
joint liability of Asbury and Shortridge could not exist, unless it appear- 
ed on the face of the note that both were intended to be bound. 

The verdict and judgment were for the plaintiff. 

Iam unable to see how Asbury’s request to Flesher could make Asbu- 
ry responsible. If A requests B to go security for C, alledging as a rea- 
son for his interest in the matter, that C is indebted to him, does this 
request make A responsible, because it appears that the money was ap- 
propriated by C, wholly or in part to A’s benefit? It would seem strange 
that the security could draw any such inferences. Here it appears that 
Asbury & Shortridge were in partnership; that Shortridge execute’ a 
note or bill, (for the instrument is not in evidence, and its particular 
form is not given,) not in the name of the firm, but in his own name 
alone, and that Flesher put his name on the note as security, and that 
Flesher does so at the particular solicitation of Asbury. What right has 
he to suppose that Asbury is bound. The note does not appear to be 
executed by him, or purport to be a partnership note. No doubt, if the 
money raised on the note be used for the benefit of Asbury, either whol- 
ly or in part, that fact would form a good consideration to support in 
express promise to pay it. But a request to the security to sign the note 
is a very different matter from a promise to indemnify him, in the event 
he has the money to pay. The court put the case to the jury upon the 
sole ground of a request on the part of Asbury. 

There was very little, if any proof, of such a request; but that was a 
matter for the jury. We think thatthe instruction was wrong. The 
facts assumed would only make Shortridge a creditor of the firm to the 
amount thus advanced by him upon his separate credit, and Shortridge’s 
security would be entitled to stand in his shoes. But the condition of 
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the firm does not appear, and it may be, from other transa¢tions, that 
Shortridge would prove to be the debtor of the firm. 

This is an attempt to hold Asbury responsible for a debt which he ne- 
ver contracted, either individually or as a partner of the firm of Asbury 
& Shortridge, upon the sole ground, that he requested the plaintiff to 
assume the responsibility, which he did, and that by that assumption a 
benefit accrued to the partnership of which the defendant was a mem- 
ber. These facts might lay the foundation for a valid promise to pay the 
debt thus assumed by the security; but they do not make the defendant * 
responsible without such express promise. There was no proof of any 
such promise, nor did the instructions proceed upon the hypothesis that 
such promise was necessary. 

Judgment reversed. 


THE STATE OF MISSOURI vs. HOWELL & SHANKS. 


A sheriff has no power to take a recognizance for the appearance of a person arrested for a 
contempt of court. 


APPEAL from Buchanan Circuit Court. 


Scort, J., delivered the opinion of the Court. 


Howell was arrested in vacation, by the sheriff of Buchanan county, 
for a contempt offered to the Circuit Court. 

The sheriff took from him a recognizance to appear at the next term 
of the court to answer for the offence. The party not appearing a for- 
feiture was taken, on which a scire facias issued. A demurrer to the 
scire facias was sustained by the Circuit Court. 

There is no law authorizing a sheriff to take a recognizance under the 
circumstances in which this was taken; therefore, his act was without 
authority and void. 

The other Judges concurring, the judgment will be affirmed. 
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In an action between the maker and the assignee of a note, theconsideration given by the as- 
signee for the note is immaterial 


APPEAL from Platte Circuit Court. 


Leonarp, for ppellant. 





1.'From the proof it is quite evident that upon the sale of the mule, Candell took the note and 
. money in satisfaction of the price. Admitting that he was not bound to accept his own paper, 
yet if he did so, he is bound by the act, and cannot get the relief the justice and the court admin- 
istered to him in this case, take the note at its market value and thereby extinguish his liability for 
three times the amount; and compel Moore to pay him in money the balance of the price of the 
mule. The only difference between the judgment of the justice and that of the Circuit Court is, 
that the former only allowed Moore a credit for what the payee actually got for the note, six or 
seven dollars, while the Circuit Court allowed Moore a credit for about $10, the nominal price the 
payee sold the note for. 
2. The evidence given and objected to was wholly irrelevant, no matter what the market value 
of the note'was if the plaintiff accepted it in payment, he took it at its nominal value, and if it (the 
note) was considered as a set off, the defendant had a right to the same measure of value. The 


amount in controversy is very small; but the poor have the same right to demand that their cases 
shall be decided by the rules of law, that the rich have. 
























McBrine, J., delivered the opinion of the Court. 


This was an action of assumpsit by Candell against Moore, instituted 
before a justice of the peace of Platte county, where the plaintiff on a 
trial before the justice, had a judgment for $26 75, and on a trial there 
before the Judge, had a judgment for $22 50, when Moore moved for a 
new trial, which the court refused, and he excepted and appealed, to 
this Court. 

From the evidence as preserved in the bill of exceptions it appears, 
that Candell, the plaintiff, sold Moore a mule for $40, and that Moore 
at the time of the purchase offered Candell six or seven dollars in money 
and Candell’s own note for about $30, admitted by Candell to be just, and 
which had been regularly assigned to Moore. It appears that Candell 
took the money, and a witness who was present, thinks he also took the 
note, although he objected to doing so at the time. The plaintiff proved 
on the cross-examination of a witness, who was the defendant’s immediate 
neighbor, that he gave an account for $10 for the note and transferred it 
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to the defendant for a note upon an insolvent. This testimony*was ob- 
jected to by the defendant, but received by the court. 

The defendant by way of rebutting evidence produced the deposition 
of Bassett, the payee of Candell’s note, who testified that he kept it for 
some time, and got nothing—heard Candell was worth nothing, and 
finally passed the note away, by assignment, without recourse, for about 
six dollars. This testimony was also objected to by the defendant, but 
received by the court. 

The motion for a new trial assigns as reasons therefor, the error com- 
mitted by the court in giving instructions and also in refusing instruc- 
tions which ought to have been given, but the record contains no instruc- 
tions. It is also assigned for error that the court permitted improper 
evidence to be given, and to this point we shall direct our attention. 

The evidenee objected to, but received by the court, was introduced 
to prove the consideration which Bassett, the payee of the note, received 
for it from Gibson, and what consideration Gibson obtained for the note 
from the defendant. We are at a loss to discover what legal deductions 
are to be drawn from such evidence. If the note of Candell was just, 
as he conceded it to be, and the defendant was the legal holder by as- 
signment, it is immaterial what he gave for the note. Suppose Bassett 
had saw proper to make a present of the note to the defendant, would 
that release the obligor from liability on the note? 

No question can arise between these parties on that subject, for if lia- 
ble at all, for any amount, the obligor is liable to the full amount of the 
note, and his liability can never be measured by the consideration which 
passed between assignor and assignee. 

The principal question between these parties is, did Candell receive 
the note in part payment for the mule from Moore? If he received his 
own note, although not bound to do so, he cannot recover in this action, 
for he must account for the full amount of the note. And even if he did 
not receive @ yet, a suit to recover the balance of the price of the mule 
would be unavailing, inismuch as Moore might, had he availed himself 
of his legal rights, plead the note as a set-off to so much of the price of 
the mule. 

Whether the note was received by Candell or not, is a fact to be found 
by a jury. 

Wherefore, the court having received evidence irrelevant and imma- 
terial to the issue between the parties, the judgment will be reversed, 
and the cause remanded for further proceedings in that court. 
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MULDROW vs. AGNEW. 


1. The rules relative to endorsements in blank do not apply to notes which are not negotiable. A 
blank endorsement of such notes only gives the person to whom the payee actually trans- 
ferred the note the right to fill up such endorsement to himself. It does not authorize a 
subsequent endorsee to fill up the endorsement in his own name, nor does it authorize 
the immediate endorser to fill the blank with the name of a stranger. 


2, The measure of damages to be recovered against an endorsee, is the consideration received by 
him, with interest. 


ERROR to Hannibal Court of Common Pleas. 


Guiover & Campsett, Weis & Repo, for Plaintiff. 


1. There was no evidence whatever of the assignment of the noteto Agnew. The only state. 
ment of Mr. Dryden, the witness, upon the point is, “it came to his hands for suit.”” Who gave 
it him—where he got it—what was paid for it, or by what autherity he filled it up to Agnew, 
does not appear. In Wood & Oliver vs. McDaniel & Ousley, 7 Mo. R., 543, is a similar case.— 
There an assignment was attempted to be made without authority, andit was held void by this 
court. 

2. But here was no assignment in blank, as contended for by the defendant in error, The en- 
dorsement on the note, as made by Muldrow, had every appearance of being intended for a per- 
fect instrument, and must be regarded as having been so understood by the parties to it. That 
no name was inserted as assignee, was unquestionably by mistake or accident. A blank endorse- 
ment has always been made by the mere name of the party endorser. We have looked in vain 
for a precedent to the contrary. No party has a right to assume the power of correcting errors, 
even if they exist. This is the province of the courts. As the endorsement stood, there was no 
assignment at all, and the defendant was not legally bound as assignor. Hardin’s R., 53. If 
fraud, accident or mistake had intervened, the plaintiff had no right to add to or take from the 
instrument to make it comport with his views of what it should have been. The note not being 
negotiable by common law,was not assignable; (4 D. & E. 340; 1 East. 103;) negotiable instruments 
being assignable by the law merchant, that law, from time immemoriul, has allowed blank endorse- 
ments, aud permitted the holder to fill them up or strike them out; but this note derives all its 
quality and assignability from the statute, and the doctrine of blank endorsem does not apply 
to it. Unlike negotiable paper, each assignee can look for recourse only to Ms immediate as- 
signor, and hence the doctrine of endorsing in blank and filling up or striking out is impracticable 
without altering thelaw. Hardin, 218; 3 Marsh., 163; 3J. J. Mar., 548, 2 Bibb, 425. 

3. It seems to us, that if any contract at all is proved between Agnew and Muldrow in the 
case, it is one which is not declared on the instrument on which the 6th count is founded, and 
which is in these worms, “I bind myself to be at all the trouble of collecting Rev. Wm. McJim- 
sey’s note of $1000, due June 27, 1838, if it should not be promptly met by said McJimsey. May 27, 
1837. Will. Muldrow,”—manifestly relates to the note ifi question. If the note ever came to 
Agnew’s hands, so did this paper; and if it is not a written contract, is a good verbal one, if it 
was in fact the agreement of the parties. It shows that Muldrow, for his own reasons, reserved 
to himself the privilege and right of collecting the note if not met. He may have known how to 
do it; no doubt had reference to McJimsey’s land in this State. But no opportunity has been of- 
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fered him to comply with this contract. He has never had the note, nor has it been tendered to 
him. He has not now the privilege of attaching McJimsey’s land, and the plaintiff refuses to do 
it, The 6th count, to be grounded on this evidence, should have averred a return of the note to 
Muldrow. 

4, Conceding a valid assignment of the note to Agnew, the assignment does not import a con- 
sideration, and the proof was deficient on this point. In this action, the plaintiff sues to get back 
the consideration. 1 Bibb, 545; 1 Mon., 103. Now, as the consideration may be money or pro- 
perty, or work and labor, and as the consideration in all pleadings must be shown as it really is, 
(1 Chitty’s Pl.) it must be stated here with the same particularity—and the plaintiff has done so, 
but to what avail is it stated, if the assignment shall import in all the cases the particular species 
of consideration which the pleader has named. The appellees alledge a money consideration in 
one count and prove it by the assignment. In the next count, they alledge a property considera- 
tion for the same assighment, and it is proved in the same way. Thus, pleading and evidence are 
confounded and made to perform their several offices for each other. 

5. Non-residence merely, is not sufficient under the statute to give the assignee recourse against 
the assignor, but it must be such as that a “suit would be unavailing, or could not be instituted.” 
R. C. 1835, p. 105. The residence of the defendant is not necessary to the institution of a suit, 
If the assignor omit any opportunity of collecting the note of the maker by a suit at law, (he is 
not bound to go into chancery) it is laches that discharges the assignor. 4 Scammon, 385. Here 
was a certain means of making the debt by an easy process. If mere insolvency any where, or 
mere non-residence, was deemed sufficient, though the maker have property subject to attach- 
ment within the State, why are these words used ?—“so that a suit would be unavailing or could 
not be instituted.” As we construe the law, these words have meaning—none as construed by 

the adversary. No attempt was made to show insolvency of the makerin Missouri. 1 Bibb, 545. 
6. There wes no finding of the issues in the cause, and the judgment was and is a legal nullity. 
5 Mo. R., 53; 3 Mo. R., 390; 6 Mo. R., 254; Fresh vs. Holmes, 9 Mo. R. 























Anperson & Drypen, for Defendant, insist: 











1, That the assignment is prima facie evidence of a consideration from assignee to assignor 
equal to the nominal amount of the note assigned, and is sufficient evidence of the consideration 
until rebutted. -1 Tuck. Com., 349-50; 2 Washington, 219; ib. 230; ib. 232; 5 Randolph, 377; 2 
Bibb, 424; 1 Marshall, 535; 3 Marshall, 305; 5 Cranch, 332. 

2. Waiving the question whether Muldrow has proved that the contract for the assignment of 
the note was not between him and Agnew, but between him and some one else, we insist that 
Agnew had the right to fill up the blank endorsement to himself and thereby create himself the 
immediate assignee of Muldrow, and entitle himself to all the rights and remedies on such note 
against maker and assignor as he would have if the assignment had been in full. It cannot be 
questioned that any bona fide holder of a bond or note, negotiable or not, endorsed in blank, has 
the right to fill the endorsement up in hisown name. Wiggin vs. Rector, 1 Mo. R., 338; Menard 
vs. Wilkerson, 3 Mo. R., 67. 

3. We insist that although it may appear that McJimsey, the maker of the assigned note, had 
property in Missouri at the time the note became due, yet, if McJimsey was then non-resident, 
and so continued up to the commencement of this suit, Agnew was not bound first to pursue said 
property in order to charge Muldrow? © The statute declares that the assignee may maintain his 
action against the assignor if the obligor or maker is insolvent or is not a resident of or residing 
within this State. If the obligor or maker is insolvent, the liability of the assignor is fixed, whe- 
ther the maker is in or out of the State; or, if he is non-resident, however much property he may 
have here or elsewhere, this one fact, independent of all others, is made to determine the liability 


of the assignor. 
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McBrine, J., delivered the opinion of the Court. 


John H. Agnew brought his action of assumpsit against William Mul- 
drow, in the Marion Circuit Court; the venue was afterwards changed 
to the Hannibal Common Pleas. The action was founded upon an as- 
signment by Muldrow to Agnew, of the following note: 

$1000. Marion City, June 27, 1836. 

Twenty-four months after date, I promise to pay to the order of Will- 
Muldrow, in New York, one thousand dollars, without. defalcation, for 
value received. Wma. McJimsey. 

With the following assignment thereon: : 

“T assign this note for value received, May 25, 1837, to John H. Ag- 
new. Wit. Mutprow.” 

The original declaration contained ten counts, and was afterwards 
amended by adding five additional counts; all the counts charge Mul- 
drow, as assignee, under the statute of this State, first, because McJim- 
sey was a non-resident at the time the note fell due; and secondly, be- 
cause the said McJimsey was insolvent, and a suit against him would 
have proved unavailing. 

The defendant pleaded fourteen pleas. A trial was had before the 
court, without the intervention of a jury, and a judgment given for the 
plaintiff, when the defendant moved for a new trial and in arrest of judg- 
ment, assigning the usual reasons, which motions were overruled, and he 
excepted and now brings the case here by writ of error. 

We learn from the testimony in the cause, as preserved in the bill of 
exceptions, that at the date of the execution of the notes, William Mc- 
Jimsey and William Muldrow both resided in Marion county, in this 
State, and that the note was executed at Marion City, in said county; 
that the next year after the execution of said note, McJimsey removed 
from this State to New York, where he has continued to reside. 

On the 25th May, 1837, Muldrow made the assignment in question, 
and also made a memorandum to this effect: ‘I bind myself to be at all 
the trouble of collecting Rev. Wm. McJimsey’s note of $1000, due 27th 
June, 1838, if it should not be promptly met by said McJimsey.” 

On the 11th June, 1839, suit was instituted on the note against Mc- 
Jimsey, in the name of John Taylor, of Newark, N.J., into whose hands 
the note had come; judgment obtained in New York, execution thereon, 
and return of nulla bona. William McJimsey never was worth any thing 
to the knowledge of his friends in New York. 
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In the year 1843, the note was placed in the hands of Mr. Dryden, an 
attorney at law of Palmyra, Mo., for suit, when he, without the know- 
ledge or consent of Muldrow, added to the assignment made by Mul- 
drow on the back of the note, the words “to John H. Agnew.” There 
is no evidence that Agnew ever saw the note, or gave any direction con- 
cerning it. 

The defendant then gave in evidence a tabular extract taken from the 
books of the register of lands in Palmyra, showing that in July, 1836, 
McJimsey entered 400 acres of land in Clark county, and that in the 
years 1837—8-9, lands in that section of country were worth from six to 
ten dollars per acre. 

Thereupon the plaintiff asked the court to declare, and the court did 
declare the law to be: 

1. That if it appear from the evidence that the plaintiff is the holder 
of the note now sued upon, by an assignment in blank, from the defend- 
ant to the plaintiff, (the defendant not denying by plea supported by af- 
fidavit, his signature to the assignment,) this is prima facie evidence 
that the plaintiff is the owner of the said note, and the burden of proving 
that the plaintiff is not the bona fide eer from the defendants, rests 
upon the defendant. 

2. That if it appear from the evidence that the defendant endorsed the 
note in blank, this was an authority from the defendant to any person to 
whose hands the note might fairly come, to fill up the assignment to him- 
self;. and if it appear that the plaintiff filled up the blank assignment in 
this case to himself, the presumption is it was so filled up fairly, and 
the burden of shywing unfairness rests upon the defendants. 

3. That if it appear that the defendant assigned the note in question 
in blank, and sent it abroad in that shape, it was not necessary for the 
plaintiff in order to fill the blank and make himself assignee of defend- 
ant, to ask the defendant for his consent and authority so to fill the blank ; 
the endorsement of the defendant in blank is a sufficient consent and au- 
thority of defendant to plaintiff for that purpose. 

4. The assignment of the note is prima facie evidence of the payment 
of a consideration from the plaintiff to the defendant for said assign- 
ment, co-extensive with the amount of the note assigned; and the bur- 
den of showing that the defendant gave a sum for the assignment smaller 
than the sum specified inthe note, rests upon the defendant. 

5. That if it appear that McJimsey, the maker of the note, was non- 
resident of this State at the time said note became due, and from 
that time until the commencement of this suit continued non-resident, 
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this excuses said plaintiff for not pursuing said McJimsey by suit for the 
recovery of money due on said note. 

6. Thatif it apear from the evidenee that at the time this note became 
due, McJiuscy, the maker, was non-resident of the State, and from that 
time until the commencement of this suit had not returned to this State, 
this excuses the plaintiff from pursuing the said McJimsey by suit foy 
the recovery of the money due on said note, whether McJimsey had pro- 
perty in Missouri or not. 

Defendant excepted, and prayed the court to decide the law to be as 
follows : 

1. That unlessit appear from the evidence that Muldrow assigned the 
note offered in evidence, to Agnew, that he cannot recover of Muldrow. 

2. That if it appear from the evidence that Muldrow assigned the note 
in blank, in 1837, and delivered it to Taylor, or some other person, that 
when the note fell due, and for two or three years after, the said note was 
in the hands of Taylor, who sued on the same in his own name ; and that 
afterwards, in the year 1843, it came into the hands of Agnew, and the 
blank assignment was filled up{by the insertion of his name, with- 
out the authority, privity or consent of Muldrow. Such a state of facts 
does not constitute Muldrow the assignor of Agnew so as to make him 
liable as such. 

3. That if in 1837, Muldrow endorsed on the back of the note, the 
words, “I assign this note for value received, May 25, 1837. Will. 
Muldrow.” And that afterwards, in 1843, the words “to John H. 
Agnew,” were inserted, without the authority, knowledge or consent of 
Muldrow, that such endorsement and insertion of said name constitutes 
no assignment trom Muldrow to Agnew. 

4. That in the counts which aver goods and chattels as the considera- 
tion of the assignment, the proof should show a consideration of goods 
and chattels received of Agnew by Muldrow; and in the counts which 
aver a consideration in money, the proof should show a money consid- 
eration from Agnew to Muldrow; otherwise there should be a verdict 
for defendant on those counts respectively. 

5. The plaintiff cannot recover of the defendant on the ground of the 
insolvency of McJimsey, if it appear from. the evidence that when the 
note fell due McJimsey owned 400 acres of, Jand in Missouri worth $1,000 
or $1,500. "ta 

°6. He cannot recover on account of McJimsey’s non-residence, if it 
appear that he owned lands in Missouri sufficient to pay the debt, which 
might have been attached. 
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7. The instrument in writing offetiéd in support of the last count is no 
evidence of assignment from Muldrow to Agnew. It is not legal evi- 
dence to support any count in the declaration. 

The first and last were given, but the others refused, to which refusal 
‘the defendant excepted. 

We shall pass by the first instruction given for the plaintiff as unob- 
jectionable, as it presents a mere question of fact for the finding of the 

ury. 
The second and third instructions also given at the instance of the 
plaintiff may be considered together, and in connection with a counter 
proposition embraced in the second instruction asked by the defendant, 
inasmuch as the latter embodies most, if nct all,the material facts in the 
case. 

The note upon which the assignment in question was made, is declar- 
ed upon by the plaintiff as not negotiable, and has been so treated by the 
defendant. We shall therefore regard the assignment as made under the 
statute, which gives to an assignee the right of action against the as- 
-signor upon failure to obtain payment from the obligor, after the exercise 
of due diligence, or if the obligor is insolvent, or is not a resident of, 
or residing within the State, so that a suit would be unavailing or could 
not be instituted. R.C., 1845, sec. 6, p. 191. 

In the absence of any statutory provision on the subject, in the State 
‘of Virginia and Kentucky, it was held by the Supreme Court of the 
United States, (1 Cranch, 94) and the Appellate Court of Kentucky, 
(Hardin, 223) that the assignee was entitled, upon common law princi- 
ples, to his action upon the implied promise, created by the assignment. 
‘This principle has also been recognized by this court. 8 Mo. R., 560. 

It is equally well settled by the above authorities, as well as others that 
might be cited, that this liability of the assignor is confined to his imme- 
diate assignee; that the implied promise, raised by the law, inures only 
to the benefit of the assigree, between whom and the assignor, there is 
a privity of contract. In Hardin’s Rep., 223, the court say “the law 
of merchants cannot apply between the assignor and a remote assignee 
of a note or bond assigned under our act of assembly ; for if it could 
apply, it would place the implied contract growing out of the assignment 
of a note or bond upon a more elevated footing than the express contract, 
the note itself; which would involve the absurdity of making the inci- 
dent greater and more worthy than the principal.” ; 

The difference between the Kentucky and Virginia statutes, and our 
statute, is, that the former do not give the assignee the right of action 
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against the assignor, but leave hi to his common law remedy, whereas, 
our statute gives the action upon certain conditions. 

In an action by an assignee againet is assignor, the measure of dam- 
ages is the consideration paid for the assignment. How is this rule to 
be applied between an assignee and a remote assignor? The remote as- 
signor may have received a greater or less consideration from his imme- 
diate assignee, than that paid by the plaintiff. 

The error in this case appears to have been superinduced by the two- 
fold and inconsistent aspect in which the court séem to have regarded 
the subject. The note, although treated at first as not negotiable, still an 
effort is made to apply some of the principles governing negotiable paper 
to it. Why not apply all of those principles and require the plaintiff to _ 
show presentation, non-payment, protest and notice before the liability — 
of the defendant attaches ? 

The doctrine of endorsements in blank, and the right of any bona 
fide holder to fill up the same, is not applicable to a note not negotiable, 
for it would be doing violence tothe'principles of the common law, as 
well as the rights of the assignor, to permit a stranger to the assignor, 
who happens to obtain possession of the note, to substitute himself as the 
assignee, and hold the assignor responsible to one with whom he had 
not contracted. 

To sustain the decision of the Court of Common Pleas on this subject, 
we are referred to a case reported in the Ist Mo. Rep., 338, and 3 ib., 
67. These cases do not, however, meet the question at issue. They 
are distinguishable from the present case, being actions by the assignee 
against the makers of the notes to recover the debt; the assignments 
were in blank, but declared upon as assignments, when this court held 
that the writing of the payees, named on the back of the note, was not an 
assignment, but only authority to the holder, who had received it directly 
from the payee, to make an assignment by filling up the blank. 

Therefore, the court erred in giving the second and third instructions 
asked for by the plaintiff, and in refusing the second asked for by, the 
defendant. The other instructions of the plaintiff are well enough: 
and lay down the law correctly upon the subjects embraced in them. 

Another, and a very grave question might arise in this case, but which 
is not presented by the record, and. whi e do not now undertake to 
decide. This note is made payable it York, and bythe laws of 
that State, it is a negotiable instrument, whatever may have been here- 
tofore decided} by this Court in reference to similar} instruments.— 
Now, is this contract to be construed by the laws of New York, where 
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Rhodes vs. White. 
it was made payable, and with reféence to which it was made, or, by 
the laws of this State, whefe the remedy is sought ? 
The judgment of the court below is, for the foregoing reasons, rever- 
sed, and the cause remanded. 
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RHODES vs. WHITE. 


If no motion for a new trial be made, neither the action of the court in giving or refusing in- 
structions, or admitting or excluding evidence, nor of the jury in finding the verdict, will 
be considered. 


ERROR to S@huyler Circuit Court. 


Strincreiiow, for Plaintiff. 


The only question is whether the note being given for a sale made in violation of law is valid. 
To peddle clocks is prohibited by law unless a license be first granted. This is clearly a case in 
which the consideration of the contract is “malum prohibitum.” 7 Mo. R., 585. 


McBrupg, J., delivered the opinion of the Court. 


John C. White brought an action against Henry Rhodes before a jus- 
tice of the peace in Schuyler county on a promisory note, and having 
obtained judgment, Rhodes appealed to the Circuit Court, where judg- 
ment being again given against him, he has brought the case to this Court 
by writ of error. 

By the bill of exceptions in the case, we are informed, that after the 
plaintiff had read the note sued upon, the defendant offered evidence to 
show that the note was given for the purchase of a clock, and that the 
vendor, White, had not at the time of the sale a license authorizing him 
to peddle or sell clocks, which ,evidence the court rejected, and the de- 
fendant excepted ; and thee ‘being no other evidence in the cause, the 
court, sitting as a jury, found for the plaintiff, and entered judgment.— 
No motion was made for a néw trial. 

[t has repeatedly been held by this court, that a motion for a new trial 


must be made, thereby affording the Circuit Court an opportunity, if an 
40 
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error has been committed by that rt, in the course of a trial, + Upon @ 
more mature consideration, to correct,the same, by granting to the party 
complaining anew trial. Itis due to the interest of parties litigant, that 
such errors should be corrected in the court below, and not subject 
them to the delay and cost attendant upon bringing the case to this Court. 
See the case of Samuel, Swearingen & Davis vs. Knox adm’r., &c., 10 
Mo. R., 31, and the cases there cited. 
The judgment is affirmed. 


ABABA ADAIABALAABAAAL Own 


LYLE vs. WHITE. 
ERROR to Schuyler’Circuit Court. 


Per Curtam.—This case comes within the prineiple decided at the 
present term in the case Rhodes vs. White. 
Judgment affirmed. 


FINLEY. anp oruers vs. FINLE¥. 


4. In an action on an award, it is only necessary for the plaintiff to set out so much of the 
award as shews his right to reeover. If there be any matter in the award constituting a 
defence, it must be set up by plea. 


2. An award made under a common law reference can not, in an action at law, be resisted on 


the ground of unfairness in obtaining the award, or for errors of judgment in the referees. 
It can only be set aside im equity. 


APPEAL from Saline Cirenit Court. 


a te 
ie Vee 
; 


Haypen, for ppellants, insists: Ay t 


. That the award vpon which the action of the apart mike is founded, is void for the fol!owing 
FeasOus : 
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Ist. Because the said Wallace, Miller my ae exceeded their authority in making the 
same. 

2nd. That if they had authority to make the same under the bond of submission, the same is 
too vague and uncertain to be binding on the part of the appellants, because the same does not 
shew with sufficient certainty the acts required to be done on the part of the appellee, as aw equiv- 
alent or consideration for the money which is thereby required to be paid by the appellants to 
the appellee. 11 East. Rep., 192, Fisher vs. Pimbly; 16 John. Rep., 130-1, McComb & Buck 
vs. Wilber; Bac. Ab., Wilson’s ed., 216; 2 Caine’s Rep., 235, Schuyler vs. Vanderveer; 5 
East Rep., 139; Poph., 134; Croke Jaioen, 149; Willis, 62; Candler vs. Fuller, ib ,.66; 6 Pick- 
ering, 275. 

2. That all and every of the counts in the plaintiff’s declaration, original and amended, are in- 
sufficient in law, and that the same should have been so adjudged by the Circuit Court upon the 
hearing of the demurrers thereto—among other reasons, for that in no one count does the plain- 
tiff aver or show that he,.on his part, did perform or offer to perform what is and was required of 
him to be done and performed by the award, at any time prior to the commencement of this suit, 
notwithstanding the acts to be done by the parties, were to be performed concurrently, as is man- 
ifest from a fair interpretation ofthe award. 1 Chitty, 358-9; 7 Term Rep., 129, 130; Salk., 113; 
Salk., 623, Lancashire vs. Killingworth; Kingston vs. Preston, Doug.; 3 East., 688; 4 Term R.; 
761-2-3-4, Goodison vs. Nunn; 8 Term Rep., 366-7; ib., 375, Glazebrook vs. Woodson. 

3. That the pleas of defendants (appellants) which were adjudged bad upon the demurrer of 
plaintiff below, were good pleas, and should have been so adjudged by the court. 

4, That the Circuit Court erred in permitting the said bond ot arbitration, as well as the said 
award, to be read in evidence by the plaintiff. 

1st. The bond was inadmissible as evidence upon the issue joined upon the third count in the 
amended declaration, (and which was the only issue joined,) because there is nothing in that 
count stated which it, as evidence, conduced to prove. 

2nd. The award was inadmissible as evidence of a debt demanded by this count, because not 
made pursuant to any authority given by the parties to the arbitrators to make the same, and 
therefore void; and because the same is not warranted as evidence upon the issue made, and the 
award ought not to have been read in connection with the bond of arbitration as evidence of a debt 
due from defendant to the plaintiffs, because the award for its legal validity as evidence depended 
upon the bond éf arbitration, and by this bond the award should have been made (if at all) for 
the payment of the $580, in cash or cash paper—so that the proof so offered conduced to shew 
that the plaintiff had not a right to recover absolutely what is demanded by the count, but upon 
condition only, and therefore the proof does not correspond with the allegations in the count. 


Stuart & Miuter, for Appellee, insist: 


1. That the court did not err in permitting the amendment to be made at the return term to plain- 
tiff ’s declaration, by the addition of the name of Thomas Finley asa defendant. The defendants 
who had been served with process could not be injured by adding another at the return term, as 
they were not surprised thereby upon the trial. They were not injured by adding another, as it 
lessened their responsibility to plaintiff—and the objection was not such an one as they could pro- 
perly urge. If any could object, it was the defendant who was thus brought in; but he. was reg- 
ularly before the court by its summon$,and none of the defendants were preyented from making 
any defence they might think propert, ae the following authorities:—8 Metcalfe, 352; 5 ib. 8; 
2 Iredell, N. C., 344. 

2. The court very properly sustetbag QW demurrer to defendants’ 6th and 7th amended or ad- 
ditional pleas. 

3. The court very properly overruled the objection to the reading of the bond of submission, 
and very properly allowed the — to read the award in evidence. 
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The court very properly refused the defendants? instructions. 

As to Ist and 3rd instructions, see 3 mcieiiee, as to 2nd instruction, see 1 Chitty” °1,, 48, 
19 Wend., 289; as to 4th instruction, see 22 Wend., 126;1 Pirtle, title “Arbitration and Awards,” 
sec. 21, and authorities there cited, 2 John., 103. 

The court very properly struck out the 2nd plea of defendant, being a special plea not verified 
by affidavit. Acts of 1842-3, p. 106,sec, 8. 


McBripe, J., delivered the opinion of the Court. 


Eli Finley brought his action of debt, on an award, against the other 
distributees of the estate of Dabney Finley, deceased, in the Circuit 
Courtof Saline county, where he obtained a verdict and judgment, when 
the defendants moved for a new trial, which being refused, they excepted 
and appealed to this Court. 

The original declaration contained three counts, to which three other 
counts were subsequently added by way of amendment. Several pleas 
were filed to both declarations, as also a demurrer, as well as a demur- 
rer to some of the pleas. It will not be necessary to notice part of the 
pleadings in the cause, inasmuch as all the counts in the declaration 
were adjudged bad, except the last, to which the demurrer was over- 
ruled. 

The last count of the amended declaration sets out substantially the 
agreement between the parties to submit the matters in dispute between 
them to arbitration, and makes profert of the agreement entered into by 
them for that purpose. It then alledges the appointment, by mutual con- 
sent, of the arbitrators, who took upon themselves the discharge of the 
duties confided to them, who, after hearing the evidence adduced by the 
parties, made an award in writing, signed, &c., and ready to be deliver- 
ei, &c., by which it was awarded (among other things) that the defend- 
ants should pay the plaintiff the sum of $580; that the defendants rati- 
fied and consented to the award thus made, &c , whereby an action hath 
accrued, &c. 

The defendants craved oyer of the article of agreement referred to in 
the declaration, set the same out, and demurred to the declaration. The 
ground of demurrer, as stated in argument, is, that the award of the ar- 
bitrators imposes duties upon each of the parties to be performed con- 
currently, and therefore the plaintiff should have averred pez‘ormance, 
or a readiness to perform, on his part, prior'to the bringing of the action. 
We cannot perceive what light is cast on thie question by sétting out, on 
oyer, the agreement between the parties to arbitrate their matters of dif- 
ference. It is most probably an error committed in making out the re- 





* 


JULY TERM, 1848. 627 


PRPPPAPAPP ALA ALD DLP LPL PLP PL 


Finley, et al, vs. Finley. 
cord, by inserting the agreement instead of the award by the referees. 
The error is not, however, very’material, as.a kindred question arises on 
the subsequent pleadings. We shall therefore hold the third count as 
being good. 

Of the eight pleas filed by the defendant, six may ve regarded as in- 
tended to answer the third count in the declaration, as follows: 1. Wi/ 
debit. 2. The arbitrators were not mutually chosen by the parties. 3. 
No award was made by the arbitrators. 6. The plaintiff did not per- 
form the award on his part. 7. The arbitrators did not proceed in ac- 
cordance with law, &c. 8. The administrator of Dabney Finley satis- 
fied the award, &c. 

Issues were framed upon the Ist, 2nd, 3rd and 8th pleas, and demur- 
rers were filed to the 6th'and 7th, which were sustained, the pleas being 
adjudged defective. 

Before noticing the questions presented by the two pleas which the 
Circuit Court held to be bad, we will make a remark on the point inten- 
ded to be presented by the demurrer to the third count of the declara- 
tion, so that the defendants may lose nothing by a defect in the record. 

They assume to place awards on the same footing with specialties, and 
maintain that as the award in this case imposes certain duties on the 
plaintiff, therefore the performance on his part became a condition pre- 
cedent, and before he shows'himself entitled to recover of the defend- 
ants, he must aver a performance on his part of the duty imposed upon 
him by the award. But the award is not a specialty, nor is the declara- 
tion drawn upon it subject to the same principles of pleading. It is only 
necessary, in an action or an award, for the plaintiff to state so much of 
the award as will show his right to recover; he is not required to set out 
anything imposed upon him by the terms of the award, and not being 
required to state it, it is not incumbent on him to aver performance of 
that which he is not required to state. If there be any matters in the 
award beneficial to the defendant, these the defendant must plead, to en- 
title himself thereto. 1 Burr, 280-1-2; 2 Saund., 62, b. 5; ib. 66, b. 5; 
1 Salk., 72. 

When the duties imposed by the award are concurrent, a suit may be 
maintained, notwithstandingjyhy either party against the other for a 
breach, without performancejor a tender thereof by the party suing, un- 
less the performance by’ hit} and not his obligation to perform, be the 
consideration of the defendant’s liability, or unless the acts to be done 
are mutual ahd dependent, then the party complaining must aver either 
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performance or an offer on his part to perform. 1 Chitty’s Pl., 297-8, 
310. 

Whether the court below decided correctly in sustaining the demurrer 
to the sixth plea, will depend upon a proper construction of the award. 
It is in the following words:—“‘ We, the undersigned arbitrators, being 
' called upon by Eli Finley, on the first part, and the balance heirs of Dab- 

ney Finley, deceased, of the other part, to say how much the said Eli 
Finley had received of the said Dabney Finley, in his lifetime, which 
really ought to be charged to said Eli Finley, as heir in the distribution 
of said Dabney Finley’s estate, on a full investigation of the case, after 
all the testimony adduced, with all the papers relative to the matter, we 
cannot find said Eli Finley chargeable with more than $1020, and that 
the said Eli Finley return to the estate of Dabney Finley, deceased, the 
quarter section of land charged to him by the said Dabney Finley, to- 
gether with bond on E. B. Harrison and E. J. B, Harrison, and the re- 
ceipt on Underwood dated 4th Feb’y, 1835, and that said Eli Finley sign 
over to said estate the bond on the Harrisons, without redress on him, 
the said Eli Finley—and the balance of the legatees is to make up to 
said Eli Finley the sum of #580. This sum, added to $1020, will make 
the $1600, as contemplated by the willof Dabney Finley. Given under 
our hands,” &c. 

From the award, it is. seen that the duties imposed upon the parties 
respectively are independent and unconditional. It is not provided that 
when the plaintiff conveys the land, assigns the note and delivers up the 
receipt on Underwood, that then the defendants shall pay or make up to 
him the sum of $580. These duties are imposed upon him, and if he 
fail to fulfill them, he will be lizble to an action. It is not his pexform- 
ance, (in the language of Chitty heretofore referred to) but his obliga- 
tion to perform, which renders the defendants liable to an action. Un- 

‘der this construction of the award, the plea did not present a bar to the 
plaintiff’s right of recovery, and the court did not err in sustaining the 
demurrer to it.- | 

The seventh plea attempts to nullify the award, on the ground that the 
arbitrators did not proceed in the hearing and determination of the canse, 
according to equity and law. The reference in this case was not made 
under our statute, which prescribes twovmodes of settling existing diffi- 
culties between parties by arbitration. The first is where the parties by 
written agreement refer the matter in dispute between them to referees 
whose award is to be entered as the judgment of a court; and the second, 
where the court by its order refers a case pending before it to arbitra- 
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between the parties to a forum of their own selection, and must there+ 

rer fore be subjected to common daw principles. In an action atlaw, it is well” 

rd. settled, that an award cannot be impeached for errors of the kind com- 

ing plained of, nor even for unfairness in obtaining the award. The party 

ab- complaining must resort to a court of equity, to set the award aside. 3 

Eli Monroe, 439; 1Saund., 326; 2 Wil. 148. The demurrer was therefore 

ich rightfully sustained to the seventh plea. 

ion Several instructions were asked, involving minor, points, which were 

ter refused; also other instructions raising the questions which we have no- 

we ticed, which were likewise refused, and, we think, correctly. 

lat Wherefore, we are of opinion the judgment of the Circuit Court should 

he be affirmed, and Judge Napron concurring herein, the same is affirmed. 

0~ 

nt 5 Judg 

on Scott, Judge. 

m, I do not concur in affirming the judgment. In awarding that the de- 

to fendants below should pay to the plaintiff cash only, the arbitrators de- 

ke parted from the terms of the submission, and consequently their dward 

er is void. 

es 
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1e HARTT vs. LEAVENWORTH. 

io 

t= Where a verdict is clearly against the evidence, the judgment will be reversed, although no in- 

\- structions be asked. 

e 

a APPEAL from St. Francois Circuit Court. 

e 

' W. M. Camrse.t, for Appellant. 

. 1. It is substantially proved that the stove and appurtenances in controversy were the property 

5 of Henry N. Hartt, and no evidence lias, been given that he was ever lawfully divested of his 

y property theréin, or that Crain ever had title to, or possession of said property. 





2. The sale of the property by virtue of execution against Crain, as the property of Crain, 
could not divest Hartt of title to the property in controversy, as he was not a party, or privy to 
said execution. . 

3. The mere fact that the stove was directed 10 Crain, under the circumstances, is not sufficient 
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shoot to establish a right of property in said Crain; and the marks and direction of the stove are 
amply accounted for by the plaintiff. 


'4. The defendant was notified of the right and title of Hartt to the stove before he became the 
aser, and he cannot be considered an innocent purchaser without notice. 

5. The pretended transeript of the record of the judgment against Crain, ought to have been 
rejected, because it was garbled, imperfect and incomplete; because it was not legally certified or 
authenticated; because it was not relevant to the issues on trial; because no foundation was laid 
by proof, for such testimony, nor any proof that Crain had any thing to do with the property; 
because such judgment against Crain was of no force against Hartt; because there was no evi- 
dence of the official character of the justices and constables whose names are mentioned in said 
pretended proceedings and returns; because no copies of the execution and advertisement under 
which said sale was made, were offered i in evidence. 


6. The constable by whom the pretended sale was made, under which the defendant claims, 


testifies that at the time of said sale, he bad not given bond nor qualified as such, that he was not 
a constable, and of course the proceedings are void. 


7. For the reasons above stated a new trial ought to have been granted. 


Napron, J., delivered the opinion of the Court. 


This was an action of detinue brought by Hartt, the appellant, to re- 
cover a cooking stove with its appurtenances. A trial was had in 1844, 
in St. Genevieve, which resulted in a verdict for the plaintiff; but the 
court granted a new trial. The defendant took a change of venue to 
St. Francois, where the case was tried by the court, without a jury, and 
a verdict given for the defendant. 

Upon the trial, it appeared from the depositions of two witnesses, that : 
the cooking stove belonged to the plaintiff, who resided in the city of 
Louisville; that his wife and child, in company with her mother, came 
to St. Louis in the fall of 1840, for.the purpose of spending the winter 
with a relative named Crain, who resided in St. Genevieve county; that 
this cooking stove was sent with them, for the purpose of contributing to 
the comfort of Mrs. Hartt. during her stay at Crain’s. The house of 
Crain was stated to be open, and with indifferent fire-places, and the 
stove was so constructed as to answer the double purpose of a cooking 
stove and a Franklin parlor stove. The health of Mrs. Hartt was not 
good, and she was expected to be confined during the winter. The 
stove, with its fixtures, was sent to St. Mary’s landing, in St. Genevieve 
county, directed to “John Crane, care of Kent & Co.” This direction, 
the witnesses stated, was so made, because Mrs. Hart was astranger, and 
it was thought, that, in the event of an accident, the artidles would be 
more likely to. be found, if directed to some one well known im the coun- 
try. The cooking stove and appurtenances, however, reached their des- 
tination, and whilst in the warehouse of ‘Kent & Co,” were levied on 
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by a constable, on a writ in favor of defendant, against said Crain, and 
sold and purchased by the defendant. 

The defendant gave in evidence a paper purporting to be a trenscrigi 
of the judgment, execution and endorsements thereon, made by the jus- 
tice who tried the case of Leavenworth vs. Crain. This paper was ob- 
jected to, and an exception taken to its introduction. 

The defendant also introduced the constable, who levied the writ in 
the case of Leavenworth vs. Crain, who stated that he levied it on the 
cooking stove and fixtures, and that it was sold by him under said writ, 
and bought by the defendant. 

A motion was made to set aside the verdict, on the ground that it was 
against law and evidence, which was overruled. 

It is difficult to conjecture on what ground this verdict was rendered. 
The witnesses of the plaintiff, if their statements were worthy of credit, 
proved conclusively that the stove belonged to the plaintiff. The only 


_ circumstance calculated to induce a belief that it belonged to Crain, 


was the direction upon the box in which it was enclosed, to John Crain; 
but the style of this direction was accounted for. There was no evi- 
dence given, having any tendency to induce the belief that the stove 
was not the plaintiff’s property; and the only testimony introduced by 
the defendant, was that he had bought it at a sale under an execution in 
favor of himself, against said Crain. If Crain was not the owner of the 
stove, this sale, of course, conveyed no title to the defendant. Hartt’s 
property could not be sold under an execution against Crain. 

We have uniformly declined interfering with the verdict of a jury, or 
a court sitting as a jury, where the evidence conflicted, and no point of 
law was raised by instructions. This court undoubtedly possesses the. 
power of ordering a new trial, where the circuit court refuses to grant 
one, on the sole ground of the verdict being against evidence. Itisa 
power, however, which it has not been thought expedient to exercise, 
unless in very clear cases. We think the present is a case of this char- 
acter, there. being no evidence whatever in the record to show any title 
in Crain, from whom the defendant derives his right, except that the box 
containing the property.was marked with his name, and that circum- 
stance is satisfactorily explained. 

The olan Judges connate judgment sennaneih and cause remanded. 


, Sat 


Scorr, Judge. 
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I concur in reversing the judgment, because so much of the transcript 
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of the justice was improperly admitted as related to the execution; thé 
preston itself not being produced, nor its absence accounted for. 
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McDONALD vs. COOK. 


1, An injunction which had been granted to restrain proceedings to complete sales made under 
an execution, and to set aside such sales, being dissolved, the court of chancery has no 


power to render a judgment against the complainant for the amount of his judgmentiat 
Jaw. 


2. Sales under execution will not be set aside, because the property was advertised for sale 

on two different days, by different sets of advertisements, it appearing that such second 

advertisement was induced by an additional levy, and it also appearing that no injury re- 
sulted from the sale under such circumstances. 


APPEAL from Marion Circuit Court. 


GLovER AND Camrsezi, for Appellant. 


1. The'confasion of advertisements, and the refusal to sell a portion of the attached property, 
and the sale of property not attached, constituted irregularities sufficient to vitiate the sale, of all 
which Cook had notice, these things having been done by, his attorneys, and at his request. 
Hayden vs. Dunlop, 3 Bibb, 216; 3 Dana, 621; 5 Blackf., 262. 

2. The judgments of the appellant constituted in equity a fair set-off, since by the insolvency 
of Cook no remedy was left him at.law. The doctrine held by the Circuit Court that McDon- 
ald, not being legal owner of the judgments, could not set off, is exceedingly technical, and the 
decree was very hard. McDonald owes Cook some $800 or $900, and Cook owes him a much 
larger sum, for which judgments have been obtained. McDonald is perfectly solvent; Cook 
perfectly insolvent; nevertheless, the court dissolves the injunction. 

3,. The court below had no power to decree in favor of the appellee, the payment of the judg- 
ment at law against him. 


Scorr, J., delivered the opinion of the Court. 


This was a bill in chancery, filed 24th October, 1842; 
against Cook and others, for an injunction ‘and relief. 
that in 1842, two judgments were rendered against the com 
the Marion Circuit Court; one in favor of Cook for $594 73, and costs, 
the other in favor of Bird, Griffith & Co., (who were likewise parties to 
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the suit,) for the sum of $206 78, and costs. The suits were commen- 
ced against the complainant, as a non-resident. Cook’s judgment was @ 
general one, the other was only against the property attached: Twenty- \ 
four lots in the town of Hannibal were attached in the two suits., Ex- 
ecutions issued on the judgments, returnable to the September term of 
the Marion Circuit Court. A portion of the attached property, and some 
other, was sold under the executions. Cook became the purchaser of 
four lots, for the sum of $60; all the remainder of the property was pur- 
chased by Edward McDonald, M. D. Bates, and Bird, Griffith & Co. 
Seven lots were sold in mass, of which Bates became the purchaser. 
That the purchase money has not been paid, and that no deeds have been 
executed. That the property was advertised to be sold on the 15th Sep- 
tember, but was not sold on that day, nor was the sale postponed by any 
order of court. That the sale of the lots in mass, was illegal and void. 
That the lots purchased by Cook had been previously sold by McDonald 
and the purchasers in possession. Complains of the sale to Bates of lots 
Nos. 8 and 9, in block 33, as they had been previously sold, and valuable 
improvements made thereon. That the property sold was worth $2500- 
That complainant offered to pay plaintiff in his own paper, which he re- 
fused. The bill prays that the sales*may be set aside, and for an injune- 
tion to stay all proceedings under the executions. Afterwards, in Sept. 
1844, an amended and supplemental bill was filed, stating that since the 
filing of the original bill, it had been discovered that Henry Cook was 
wholly insolvent when that bill was filed, and that he is still insolvent. 
That after the refusal of Cook to receive satisfaction of his judgment 
against the complainant in his (Cook’s) own paper, the complainant, in 
November, 1843, brought suit on notes he held against him, which had 
been executed to others, and recovered about a thousand dollars against 
him. That the complainant is the owner of the judgments, and prays 
that they may be set off against Cook’s judgment. 

Henry Cook answers the bill, and admits most of the facts it contains- 
That Edward McDonald, the brother and confidential agent of the com 
plainant, purchased the greater part of the property, and with a view of 
preventing the respondent from obtaining satisfaction of his judgment, 
withheld the payment of the purchase money from the sheriff. That 
some of th®jproperty was advertised for sale on the 15th September, by 
the ‘ei he being afterwards required to make an additional levy, 
appointed 16th of the month for the sale of the property seized un- 
der both levies, on which day the property was accordingly sold. That 
the debt owed by complainant to respondent, was for money paid for him 
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as a co-security with J. H. Curd. That he did offer to settle so much of 
said judgment as belonged to him, with the paper complainant held 
“against. respondent, though he believed it had only been placed in his 
hands for collection. That J. H. Curd was a co-security with him for 
the debt he had paid for complainant, and was entitled to one-half of it, 
but that complainant refused to enter into this arrangement. That no of- 
fer of payment was made until after the sale of the property. He ad- 
mits that judgments have been rendered against him, as stated in the 
amended bill, and says he offered his half of the judgment against the 
complainant in part satisfaction of them, but that he refused to accept 
it. Edward McDonald admits that he was an agent for his brother, and 
purchased the property for his use. Moses D. Bates, who is also a de- 
fendant, makes the same admission. 

Bird, Griffith & Co., admit that their judgment has been satisfied, and 
that they have surrendered all property acquired by them at the sale. 
Cook and Curd became sureties for McDonald by endorsing in bank for 
him, and it is satisfactorily explained how the judgment against the com- 
plainant was in the name of Cook alone. 

The explanation of the answer relative to the two advertisements, is 
sustained by the evidence. It was proved that Cook stated to McDon- 
ald as a reason for: refusing to receive his (Cook’s) paper in satisfac- 
tion of the judgment against McDonald, that it would frustrate a con- 
templated arrangement with his creditors. Cook’s insolvency was es- 
tablished. 

On hearing, the court dismissed the bill as to Cook, and entered a 
judgment against McDonald for the balance due Cook on his judgment, 
and allowed him damages for the delay occasioned by the injunction of 
the complainant; the complainant appealed. 

We are utterly at a loss to conceive on what grounds the bill of the 
complainant can be sustained. The only pretence of an irregularity in 
the sale of. the property purchased by Cook, is the two sets of advertise- 
ments. This is satisfactorily explained by the answer, which is sustained 
by the proof in the cause. One levy is made, and the property levied 
upon is advertised. Afterwards, the sheriff is directed to make an addi- 
tional levy; he does so, and advertises all the property seized under both 
levies, to be sold on a day subsequent to that first named. , We will not 
presume that the advertisements bore date on'the same day} having been 
put up at different times, and bearing dates not corresponding with each 
other, they would have explained themselves. Besides, it is not pretend- 
ed in the bill that the least injury was sustained by the complainant in 
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consequence of the two sets of advertisements. So far fromit,themain ~ 
ground relied on to set aside the sale, is, that the property had been pre- 
viously sold. A strange one indeed! As to the other property sold, it 
is very singular that any complaints should be made about the sale of it, 
or that the court should be gravely asked to set aside the sale, when it 
was all purchased by the agents of the complainant, and those who have 
since surrendered to him. 

Then the equity of the case is this: a surety pays a debt for his prin- 
cipal, and is compelled to sue in order to recover the money. A recov- 
ery is had; property is levied on and sold; the surety is enabled to get 
fifty dollars worth of the property; all the rest of it is purchased in by 
agents of the principal, who, with a view to defeat the execution of the 
surety, neglect or refuse to pay the purchase money. A bill is then filed 
to set aside the sale, and for an injunction to restrain further proceed- 
ings; an injunction is obtained, and long afterwards, nearly two years, 
the principal obtains a judgment against his surety, then files an amend- 
ed or supplemental bill, praying that the judgments may be set off one 
against the other. This was agross perversion of the law, and the court 
acted very properly in refusing to set off the judgments, under the cir- 
cumstances, on refusing to set aside the sale and in giving damages.— 
Courts should not suffer the process of the law to be prostituted to such 
purpeses. So much of the decree as gives a judgment against McDon- 
ald, in favor of Cook, for the balance-of the judgment after deducting 
the fifty dollars, must be set aside. There was clearly no warrant in law 
or equity for such a procedure. Powers & Ashley vs. T. & C. Waters, 
8 Mo. R., 300.. The appellant, McDonald, to pay all costs. The cause 
to be remanded, with directions to e1.ter a decree in conformity with 
this opinion, the other Judges concurring. 
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THE STATE vs. DORMAN. 


APPEAL from POLK Circuit Court. . 


7, 


#4.. 


Scorr, J., delivered the opinion of the Court. 


This was an indictment against Dorman for maliciously tearing down 
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Ashworth vs. Crockett. 
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an advertisement. On a motion for that purpose, the indictment was 
quashed, and the State appealed. 
' The presumption of law is, that the judgment of the court below is 
correct. The error of the Circuit Court, if any has been committed, 
has not been pointed out. The most diligent examination may not ena- 
ble us to detect the error for which the indictment was quashed. Insuch 
cases it is but reasonable that the State should point out the objections to 
the action of the court, in order that this Court may review them. _ As 
the matter now stands, we know not on what grounds the-court below 
acted, as the reasons for the motion to quash are so general that they 
fail to give any light on the matter. 

Let the judgment be affirmed, the other Judges concurring. 
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ASHWORTH vs. CROCKKTT. 


An assignment of a bond or note can only be made by a writing signed by the assignor. 


APPEAL from St. Clair Circuit Court. 


Jounson, for Appellant. 


I. I contend that by the statute in reference to the assignment of bonds and notes, the assign- 
ment must not only be in writing, but. the name of the assignor must be signed, to enable the 
assignee to maintain an action as the legal owner of the note, by assignment. Rev. Code, p. 19, 
sec. 2. 

Il. The assignment of a bond or note must be in writing; the writing itself should show whether 
the assignment has been legally made, and parol evidence is not admissible to prove the fact.— 
Miller vs, Paulsell & Newman. 8 Mo. R.. 355; 2 Starkie, 345-6, side paging. 

IIf. At common law, bonds and notes were not assignable to vest the right of action in the as- 
signee’s own name. This right is given by the statute in a particular manner, and the requisitions 
of the statute must be complied with to vest the right of action in the assignee. Passim, 
on the construction of statutes. 


Henprick, for Appellee. 


The court did right in admitting parol evidence to be made, and in allowing the note and as- 
signment to be read in evidence. 
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The signature is not the assignment, but the evidence of it. If in fact the assignment was made * 


by the payee, the note became the property of the assignee thereby. The signature of the payee 
tothe assignment is evidence of the assignment, but not the only evidence; it may be" proved 
by parol. 


McBruipr, J., delivered the opinion of the Court. 


Crockett brought an action before a justice of the peace, against Ash- 
worth, and obtained judgment, when Ashworth appealed to the Circuit 
Court of St. Clair county, where judgment having again been had against 
him, he moved to set the same aside, and on the refusal of the court to 
set aside the judgment, he excepted and appealed from the judgment to 
this Court. 

The action was founded on a note given by Ashworth to one William 
Ainsworth, and has endorsed on it the following, “For value received, I 
assign the within note to R. G. Crockett, this 20th Dec., 1846.” 

The questionis, does the endorsement vest in the plaintiff below the 
right to maintain the action in his own name ? 

The statute regulating the assignment of bonds and notes, R. C., 1845, 
p- 190, sec. 2, provides, “that all bonds and promissory notes for money 
or property shall be assignable by an endorsement on such bond or prom- 
issory note, and the assignee may maintain an action thereon in his own 
name against the obligor or maker, for the recovery of the money or 
property specified in such bond or note, or so much thereof as shall ap- 
pear to be due at the time of the assignment, in like manner as the obligee 
or payee might have done.”’ 

The word assignable, as used in the foregoing section, means transfer- 
red by writing, and is required to be endorsed by the asssignor on the 
bond or note transferred, and to make it the act of the assignor, and ob- 
ligatory on him, it must be done in his name. The endorsement in this 
case does not appear to have been made by the obligee of the note, or 
any one else, as no name is signed to it. It can only be regarded as an 
unimportant memorandum, an idle act or incomplete and inoperative at- 
tempt to make an assignment, and confers no right onthe plaintiff to sue 
at law in his own name. This being the character of the endorsement, 
the Circuit Court erred in receiving parol evidence to show that it was 
intended by the assignor -as a transfer of the note. That intention can 
only be,made manifest by the writing itself. 

The. other Judges concurring, the judgment of the Circuit Court is 
reversed, and the cause remanded. 
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STERNE vs. WOODS. 
APPEAL from Carroll Circuit Court. 


Lronarp & SrrincreLiow, for Appellant. 


1. On the facts stated in the bill, the complainant is entitled to the relief prayed or equivalent 
relief by a decree requiring the defendant to execute a conveyance to Godsey in lieu of the one 
the defendant destroyed. ™ 

2. The evidence given establishes even against the denials of the answer, all the material facts 
charged in the bill. 


Narton, J,, delivered the opinion of the Court. 


This was a bill in chancery. The bill states that on the 14th Feb., 
1845, the defendant, Woods, sold to one Blackburn J. Godsey, a tract of 
land in Carroll County, and executed and delivered to him a deed for,the 
same, which, having been duly acknowledged, was filed in the clerk’s 
office for record ; that this deed was taken from the office, and fraudulently 
destroyed. The complainant further represents, that after this deed had 
been made by Woods, and whilst it was on file in the clerk’s office, he 
purchased the land conveyed by this deed from Godsey, and took from 
Godsey his deed. The bill prays, that Woods be ordered to execute an- 
other deed. 

The answer of Woods is, that Blackburn J. Godsey and he agreed to 
exchange lands, and that the title of the land which said Blackburn was 
to convey to him in exchange for his, was in one Burwell Godsey, and 
that the respondent, complainant and said Blackburn, met at ‘the clerk’s 
office in Carrolton, and procured four deeds to be. written by one Harris, 
to-wit, one from Woods to Blackburn J. Godsey, and one from Blackburn 
J. Godsey to complainant, (he having bought from Blackburn) both for 
the land specified in the bill. One from Burwell Godsey to Blackburn 
J. Godsey, and one from Blackburn J. Godsey to Woods, both of which 
last deeds were for the land said Woods was to receive in exchange from 
said Blackburn. The respondent further states, that all the deeds were 
executed and acknowledged, except the deed from Burwell to Black- 
burn J. Godsey, and it was therefore agreed, thatthe three first mention- 
‘ed deeds should be left with the Clerk of the Carroll Circuit Court, to 
be filed for record so soon as the deed from Burwell Godsey to Black- 
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burn J. Godsey should be executed, acknowledged and filed, and not 
otherwise. The defendant further states his belief, that complainant, 
Sterne, was present at this arrangement. The defendant further states, 
that his deed to Blackburn J. Godsey, was subsequently to this transac- 
tion taken from the clerk’s office by said Blackburn, and kept with Bur- 
well Godsey, and about the Ist of March, following, (the 14th of Feb., 
having been the time when the transaction above stated took placc) he 
called on Burwell Godsey to get his deed to Blackburn J. Godsey, for 
the land which Blackburn was to convey to him, but the said Burwell 
refused to execute his deed, and delivered up to the defendant his deed 
to said Blackburn, which the defendant then destroyed. The defendant 
charges the complainant with being privy to the first arrangement, and 
denies his obligation to make any deed until Blackburn J. Godsey can 
procure the title from Burwell Godsey. 

To this answer, there was a replication, and the case was set for hear- 
ing. At the hearing, the clerk testified that some time in February, the 
defendant and Blackburn J. Godsey, came into the clerk’s office and 
got Harris, a deputy clerk, to write some deeds for them ; that two deeds 
were left in the office, one executed by Woods and wife to Blackburn 
Godsey, and the other executed by said Godsey to Woods. The witness 
supposed these deeds to be left for record, but they were not recorded, 
and are now missing. A short time after, the complainant, Sterne, came 
into the office and made enquiries about the title of the land conveyed 
by Woods to Godsey. The witness showed him the deeds, and told him 
there was no incumbrance. The same day, or shortly afterwards, the 
complainant filed in the office a deed from Godsey to himself for the land 
conveyed by Woods to Godsey. This deed is produced and bears date 
14th Feb., 1845. 

Another witness, Baker, testified, that sometime in February, 1845, 
Blackburn Godsey offered to sell him a note on the complainant, and sta- 
ted that it was a part of the consideration of a tract of land he had sold 
complainant. Witness saw the defendant and complainant both on the 
same day, and learned from them both, that the note was given as stated 
by Godsey, and that Woods (defendant) told him, complainant had re- 
ceived a valuable consideration for the note ; that it was given for the 
land as stated, and that complainant had good a got title to said land, for 
that he, Woods, had conveyed it to Godsey, and Godsey to complainant. 
Witness was acting for Merrill, who bought the note. The note was 
produced—bore date 24th Feb., 1845—assigned the same day to Mer- 


rell, and afterwards, in September, following, to Thomas. 
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Wileaxson, the sheriff of Carroll county, stated that he saw thé deed 
from defendant to B. J. Godsey in the clerk’s office, and levied an execn- 
tion against Godsey, upon the land conveyed. The execution was after. 
wards settled by complainant and said Godsey. 

Burwell Godsey, stated that his brother Blackburn, left with him a 
deed from defendant to himself for the same land conveyed by Blackburn 
to complainant ; that sometime afterwards, the defendant called on him, 
having a deed from Blackburn to himself for a tract of land owned by 
the witness, and desired witness to make a deed for said land to said 
Blackburn. Witnese refused. Defendant first observed, that he could hold 
the land under the deed from Blackburn ;_ then said it was of no account, 
as the witness had the title ; then observed, that complainant had.a good 
title; asked for the deed oom himself to Blackburn. Witness handed 
him the deed ; defendant said it had not. been recorded, and was of no 
account, and he would tear it up, which he did. This deed was not — 
marked “filed for record.” 

On the part of the defendant, Harris, the deputy clerk, testified, that 
in Feb., 1845, defendant and Blackburn Godsey came into the clerk’s 
office and procured him to write four deeds, one from defendant and wife 
to Godsey, one from Godsey to defendant, one from Godsey to complain- 
ant, and one from Burwell Godsey to Blackburn Godsey. Complainant 
was not present. Witness understood that defendant and Blackburn 
Godsey had exchanged lands ; that the deeds, except the one from Bur- 
well to Blackburn Godsey, were left in the office, with the express un- 
derstanding between defendant and Blackburn that as soon as Blackburn 
delivered to witness the deed from Burwell to himself, executed and ac- 
knowledged, the witness was to record the other deeds, or deliver them 
to the person to whom they were made. The witness further stated, 
that some short time after, Blackburn Godsey came into the office and 
handed witness a deed, which he supposed to be the one he was to get 
from Burwell, and witness gave him the deed executed by defendant— 
knows nothing of the deed from Blackburn Godsey to defendant. The 
deed from defendant to Blackburn was not filed for record. 

Upon this testimony the bill was dismissed. 

This is a bill to compel a party to execute a deed, which, it is slings 
he has fraudulently destroyed. The defendant admits the destruction 
of the deed, but alledges that it was never delivered, and the condition 
upon which its delivery depended never was performed. The only 
question is, whether the complainant makes out his case against the de- 
fendant’s answer. 
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The testimony of Harris, the deputy clerk, who drew the deeds, and 
who must have known how the facts were, is conclusive that Woods? 
deed was not delivered or filed for record, and that it was agreed or un- 
derstood, that it should not be delivered or filed until Blackburn God- 
sey procured a deed from his brother Burwell. The other testimony in 
this case seems designed to show that the defendant held out to others, 
that the transaction between Blackburn Godsey and himself was con- 
sumated ; that Godsey had obtained a good title, as against him, and 
that arly one might purchase with safety from Blackburn. There is no 
proof, that Sterne, the complainant, was present when the agreement was 
made in relation to the deeds, nor is there any proof to show that Woods 
made any representations to the complainant on the subject. Two wit- 


nesses, Baker, the agent of Merrill, and Merrill himself, who had bought we i 


Sterne’s note for the purchase money of this land, testify, that Woods" ™ 


and Sterne both assured the witness that the note was given for a val- 


uable consideration, and could be safely purchased ; that the title of 
Blackburn Godsey to the land sold by Woods was good. ‘These wit» 
nesses were interested witnesses, although no objection was made to 
them. But if such representations were made by Woods they would not 
affect the question between complainant and him, and they may have 
been made under a confident expectation that Blackburn Godsey would 
comply with his contract.’ It is difficult to understand how Woods had 
any interest in combining with Blackburn Godsey to defraud the com- 
plainant, and this seems to be the conclusion at which this testimony aims. 

The fact, that the deeds were deposited inthe clerk’s office seems to 
have misled the complainant. He was in Carrolton, on the day when 
the conditional exchange was made between Godsey and Woods, and 
upon applying to the clerk, he is shown Woods’ deed by the recorder, as a 
recorded deed, or one filed for record. But the proof is positive, both 
by Harris and by Burwell Godsey, that the deed was not marked “filed 
for record.”? The defendant should not suffer for the mistake of the 
elerk, in supposing that a deed’ was recorded by being simply left in the 
office, although not there for the purpose of being recorded, and not 
actually in the custody of the clerk. 

The evidence is not satisfactory to my mind, that Woods said any thing 
to mislead; the complainant as to the condition of the title. If he had 
been guilty of a fraudulent ‘combination with Blackburn Godsey, a court 
of equity would not hesitate to decree a conveyance. The evidence is 
not entirély satisfactory either way; and we shall therefore affirm the 
decree of the Circuit Court. 

The other Judges concurring, the decree affirmed. 
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COOLEY vs. RANKIN. 


1. A deed is valid though not acknowledged, and its want of acknowledgment does not con- 
stitute a defect of title, so as to constitute a defence to the payment of the purchase mo- 
ney for the land conveyed. 


2. A party may purchase land under a sale ona mortgage to himself to secure a debt due to 
the mortgagee. 


APPEAL from Jefferson Circuit Court. 


Gartanp & Kine, for Appellant. 

‘ ; 

91. Bryant has no legal title to the 148 acres of land sold to Horine. 
“" 2. A trustee cannot sell trust property and purchase it himself. 

3. The administrators of Bryant changed the nature of the contract, overreached the appellant, 
defratitied him, and conveyed him no specific title for the land he contracted to oe of said 
Bryant. .4 Howard’s R., p. 503. 

4. To the 89 acres of the Jand sold by Paul Kingston-and wife to said Bryant, the title is not 
good, the deed not being properly authenticated. Territorial laws, p. 422. 

5. Rankin could not purchase of sheriff Hammond the Horine tract of 148 acres, because he 
had saidfand sold as administrator of Bryant, and being a trustee, he could not sell the land and 
buy it himself. Howard’s R., 4 vol., p. 503. 

6, The title to the land is bad it is not a marketable title for the appellant; it iz no title what- 
ever; this alone authorizes a recision, as the appellant has no warranty on Bryant’s estate. 7 
Mo. R:, 524; Barton vs. Rector. 

7.. The bill charges fraud in the most direct and positive manner, and is not denied in the an- 
swer, and stands.admitted, 1J.J. Mar., 215; 2 Pirtle’s Digest, p. 256 


Frisseiy; for Appellee. 


1. The plaintiff we been in quiet possession of the premises under the contract with Bryant, 
and the deed of nis administrators, for nearly fourteen years, and has failed to show an eviction, 
orany striou’ defect in Bryant’s title. Bumpas vs. Platner,1 J. C. R., 212; Abbott vs. Allen, 
2J.C. R.,'519; 1 Fonblanque, 270. 

2. The plaintiff has failed to'show any fraud. 2 J.C. R., 256; Sess. Acts. 1847, p. 95, sec. 8- 

3. All the defect he has shown in the title to the land, was cured before bil! filed. 


Napton J., delivered the opinion of the Court. 


This was a bill in chancery to enjoin a judgment at law, upon the fore- 
closure of a mortgage, against the complainant, Cooley, for ahout three 
thousand dollars. The administrators of David Bryant obtained.a judg- 
ment against Cooley, in 1846, and an injunction was granted by the Cir- 
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cuit Court, in that year; but at the hearing, the injunction was dissolved 
and the bill dismissed. 

From the bill, answers and exhibits, the following facts appeared un- 
disputed. 

On the 19th of February, 1834, David Bryant and Lawson Cooley en- 
tered into an agreement, by which Bryant sold to Cooley his farm on 
Sandy Creek, including all the improvements. Cooley agreed to pay on 
’ the 10th March, $1500; and on the first October, $500; and on the first 
March, 1835, $875; and on the first March, 1836, $875, with six per 
cent. on the several instalments, from the 10th March until paid. It 
was agreed by Bryant, that on the payment of the $500 due on the first 
October, “he would make over and convey by a good and sufficient deed 


in fee simple, with a warranty,” the land thus sold. The farm was sup- ae 


posed to contain about 547 acres. Cooley further agreed to give Bry-\ 
ant a mortgage to secure the payment of the remaining instalments. 

Cooley went into possession under the agreement. Before the instal- 
ment of $500 was due, upon the payment of which a deed was to be 
made, Bryant died. C.S. Rankin and Eve Bryant became his adminis- 
trators. . 

In 1836, suit was brought upon this agreement, all the instalments 
being due. This suit was compromised on the following terms: The ad- 
ministfators agreed to withdraw the suit, provided Cooley would pay 
$1000, and give his notes for the balance, bearing ten per cent. interest. 
It was further agreed, that a deed should be executed by the adminis- 
trators, to Cooley, under an order of Court, and that Cooley should ex- 
ecute a mortgage to secure the remaining payments. These stipulations 
were carried into effect by both parties. Cooley applied to the county 
court for a deed, and it was ordered, and executed in accordance with 
the provisions of the act. This deed contained a covenant of warranty 
binding the administrators so far as assets should come to hana, Cooley 
paid the $1000, and interest upon the remainder at six per cent., up to 
the 25th April, 1837, and he executed his notes for the balance, one for 
$834 46 1-4, payable in fifteen months, and the other for the same sum, 
payable in two years, both bearing ten per cent. interest. Cooley also 
executed a mortgage to secure the payment of these notes. 

In 1845, the administrators foreclosed this mortgage; and in 1846, be- 
fore the writ was executed, this bill was filed. 

The bill prayed an injunction against the collection of the money due 
on the mortgage; that the contract be rescinded, and that the purchase 
money, already paid, should be refunded. 
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(The grounds upon which this relief was asked, were: 1, That Bryant 
was 5 fraud, in representing to the complainant, at the date of 
the ¢ t above set forth, that he had a good title to the premises he 
contracted to convey; 2, that the title to a portion of the land was de- 
fective; 3, that the administrators overreached the complainant in their 
compromise with him, by exacting ten per cent. interest; and, 4, because 
the deed executed by the administrators did not contain such a warranty 
as under the original contract with Bryant the complainant. had a right 
to expect and demand. 

In relation to the fraud, there. was no evidence, and it was denied by 
the answers. 

‘The objections to the'title, as it appears from the bill and exhibits, 


© were.these: About 148 gcres:of the land was conveyed by Bryant, in 


® 1816, to George Horine. » In 1828, Horine conveyed this land to Bryant, 

» to secure the payment of about $250; the deed gave a power of sale to 

' Bryant, upon a failure of payment. In May, 1834, David Bryant, as 
trustee, made a conveyance to himself as purchaser at the sale, recited 
to have been made under the mortgage or deed of trust executed in 
1828. In 1838, the administrators of David Bryant instituted proceed- 
ings in the Circuit Court of Jefferson county, against the administrators 
and heirs of George Horine, for the foreclosure of this mortgage. A 
judgment of foreclosure was obtained, and an order of sale made.» C.S. 
Rankin became the purchaser, and on the 28th May, 1845, said Rankin 
conveyed all his interest to the complainant. 

It appears-upon the record, that previous to the hearing, the widow of 
George Horine was dead. 

Another objection to the title of another portion of the land was, that 
the deed executed by Paul Kingston and wife to David Bryant, was not 
properly acknowledged. . The deed was made in 1816, and was.aeknow- 
ledged before a justice of the peace of St. Clair county, in the Territory 
of Illinois, and authenticated under the seal of the Territory, by the 
Secretary of the Territory. The deed, with its acknowledgments and 
authentication, was recorded in St. Louis county in 1817. 

In relation to the charge of fraud in the administrators in their con- 
tract with the complainant in 1836, there was no evidence. The answer 
stated, that the assets of the estate amounted to $20,000. 

There is a charge in the bill, and some-evidence in relation to it, that 
the complainant lost an opportunity of making an advantageous. sale of 
the farm by reason of the supposed defects in the title. The answer de- 
wes, that the title constituted the real obstacle to the completion of this 








bargain. The evidence on this point, it is not deemed matafiel to’ state. 
This is an application on the part of a purchaser of land to be reli 
from the payment of the purchase money. The grounds upon whieh 
application is based, are, fraud on the part of the vendor; the insuffi- 
ciency of the deed executed, as a compliance with the original contract; 
a partial failure of constderstion; by reason of the want of title to a por- 
tion of the land; and improper‘and oppressive conduct by the defend- 
ants, who are. the personal representatives of the vendor. 

The bill charges, that the vendor, Bryant, committed “a grievous and 
notorious fraud, to wit: in representing thatjhe was the owner of all the 
land contracted to be conveyed, and that he had a good title to thesame; 
and the complainant avers that he, relying on this statement, entered into. 
said contract, and that the said Bryant, to conceal from the com- ; 


a plainant his meditated fraud, agreed to make him a Sonantiy sae bye 


~ good and sufficient deed in fee simple, with a warranty.” 

The complainant then avers, that in truth and in fact, said Bryant did 
not own all of said land, and proceeds to show wherein the title was de- 
fective. . 

It is quite obvious, that although fraud is charged in general terms, 
the facts stated, and which are alledged to constitute the fraud, do not 
of themselves amount to fraud. The vendor is‘alledged to be guilty of 
fraud, to wit, in répresenting that he had title, when:he had none. If 
this be fraud, then every breach of warranty must be attended with 
fraud. The sufficiency of a title to land, will frequently depend upon 
questions of law, about which the most learned may differ, and it would 
be strange, if men who have not made the law their profession, were ex- 
empt from errors in their opinions and representations on such a subject. 
There is no principle of equity which holds men responsible for such re- 
presentations, if made in good faith. 

But if'the charge in the bill be regarded as a sufficient allegation of 
fraud, there is no proof to sustain it. There is no proof om the subject 
in the record. The only testimony read at the hearing, was in relation 
to an alledged loss of a bargain by Cooley, in the sale of these lands. 
It has indeed been‘said in the argument at the bar, that the answers do 
not deny the charge of fraud. The answer of the administrators: says, 
that if there was any fraud, it was not on the part of Bryant or them- 
selves. If this phraseology be considered as objectionable, it must be 
recollected, that the defendants were not parties to the transaction, but 
were the representatives of the vendor; and, at all events, the answer 
is quite as explicit as the bill. 
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f ' Wéimsyiaisume, then, that fraud is altogether out of this case....The 
bill does not distinctly charge it; the answers deny it; there is no proof 
ee and the whole history of the transaction, as developed by 
the*bill and answers, repels all presumption or suspicion of fraud. 

Another ground upon which the complainant relies, is the supposed 
- insufficiency of the covenants contained in the deed executed by: the 
administrators. A complete answer to#his is, that the complainant him- 
self applied to the County Court for this deed, and accepted it, and re- 
i tained possession of the land under it for several years, without com- 
plaint. It is not pretended, that the complainant was under duress, or 
labored under any meevalill to make his own contracts. It is alledged 
yby, him, that he was, ignorant of the imperfections of an instrument ex- 
fecuted in this mode, atthe time he made the application, but it was his 






















































and his failure to do so constitutes no just cause for the interference of 7% 
» acourt of equity. 

In what respects, and to what extent, a deed procured under these 
statutory provisions, would be less advantageous to the vendee, than the 
deed of the vendor himself, we are not called uponto determine. These 
are questions which the purchaser in this case has determined fcr him- 
self. ‘The statute declares that the deed thus executed by the adminis- 
trators, under the direction of the court, shall be as effectual, in every 
respect, as though it was executed by the vendor himself. The saving 
clause in the decree and the deed, allows the infant heirs of the vendor 
a specified period, within which the deed may be set aside for fraud or 
utherwise. What causes may be designed to be included in this-reser- 
vation, we are not prepared to say; but it may be safely asserted, that 
no apprehensions reed be entertained that the deed could be set aside 
because of any defects of title in the vendor—the only matternow com- 
plained of. It is said that the lands of the deceased are not bound by 
this warranty; but Acs assets are, and how would the warranty of the 
deceased himself have been preferable in this respect? As to the effect 
of covenants binding the heir, the question cannot be of any practical 
importance here, where lands of a deceased person are as completely 
within the ultimate reach of the creditor as personal property. ~ 

These suggestions are, however, outside of the case. It is sufficient 
that the complainant applied for and accepted this deed, and if it is not 
such a deed as he had a right under his contract, to demand, it is his. own 
fault. ' (3 

; “id is also made a serious charge against the administrators, that im the 
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compromise, which was made with the complainant in 1886, they took 
his notes.for the balance of the purchase money then due, bearinginter- 
est at the rate of ten per cent. This conduct is described in th vas 
oppressive and fraudulent; for what reason, it is not easy to conjecture. 
The instalments unpaid were all due in 1836, and could have been legal- 
ly exacted from the complainant. The administrators gave him further 
time, and required ten per cefif. as a consideration for such forbedrance. 
The law unquestionably allowed this rate of interest, if it did not impe- 
ratively require it. It seems strange that any complaint should be made 
of this compromise, when it appears from the bill as well as the answers, 
that it was agreed upon voluntarily on the part of Cooley, and without 
any undue solicitation or any misrepresentations on the part of the. de-_ 


fendants. The complainant, indeed, intimatesy, that he consentedstee 


these terms, under a mistaken opinion, of his‘rights; without any 


ledge that the title was defective, and with a ‘belief that the deed eke-  * 


cuted under the order of the County Court would secure’him as effec- 
tually as a deed executed by Bryant himself. But it does not appear, of 
what rights the complainant was ignorant; whether’he ‘was mistaken up- 
on a matter of fact or of law. 

The charges of fraud and oppression, then, both against’ Biynitt; the 
original vendor, and his administrators, the present defendants, may be 
‘dismissed without further remark. The case stands simply in this atti- 
tude. The vendee asks a recision of the contract and a return of the 
purchase money, because of alledged defects in the title. No one has 
set up any other title, much less, has there been any eviction. A deed 
witha covenant of warranty, and such other covenants’ as the statute 
directs, has been made and accepted. The vendee has gone into’pos- 
session, and retained that possession, undisturbed for a period ‘of four- 
teenyears: Under these circumstances, can a doubt be entertained, 
that the complainant is without a shadow of claim to on ener o a 
court of equity? . 

The case of Barton’s adm’r vs. Rector (7 Mo. Sap. 12,) has been vi- 
ted. That case is, in almost every feature, distinguishable: from this. 
There the contract was not executed; no deed had been made, and’no 
possession taken. Here a deed has been made, anda possession of four- 
teen years held under it. In that case the vendoradmitted in his answer 
that he had no title, and that he was entirely insolvent. Here the de- 
fendants insist that the title is good, and there is no pretence of insolren- 
ey. The assets of the estate are said to be $20,000, and the original 
purchase money was only $3,750. . The cases are totally dissimilar, 
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Se Satish to the: alledged defects of title, it is sufficient to sdy, that it 
is not within the province of a court of equity to decide upon legal ti- 
tles. “There are cases, in which questions of this nature have arisen jn 
cidentally and collaterally, but in general, the court has no power to try 
titles. How ean a court determine the validity of a title, which neither 
the alledged owner, nor any one else,*is:willing to assert? How is the 
title of a stranger to be tried in his absepee, and when it does not appear 
that he will ever assert it? The principle applicable to such cases is 
obvious. The title must first be tried at law; there must be an eviction, 
before a court of equity cangnterfere. 
Since writing the above, Our attention has been directed to an act of 
the Legislature, approved March 27th, 1845, entitled “An act to regu- 








+. late injunctions in cert@in cases.”” This statute was not alluded to in the °*y 
San digcussion of this case at the bar, on either side, and until now, it was’ 


not known that any material changes had been made in the practice of 4 


_ chancery courts upon this branch of equity. This act provides, ‘that 


where the title has failed, or was wholly defective, to.either the whole or 
a part of the land, and the defects continue to exist, at the time of the 
application to the court, the injunction shall be granted. It is not clear, 
that the statute intends to apply te mere speculative defects of title—de-¥ 


fects, which may, or may not, according to circumstances, prove detrity: - 
mental to the purchaser. What must be the evidence of a failure of title 7 
to justify the interference of the court? Heretofore, an eviction was ) * 


thought necessary, except in cases where some other circumstance, 
such as insolvency, laid a foundation for equitable interposition. Will 
partial defects of title, such as time may heal, be sufficient to authorize 
the court to set aside the contract? We shall not undertake to answer 
these questions, because it is not necessary in this case. Our opinion 
is, that Cooley’s title is neither defective, nor has failed. 

The objections to the title are threefold; first, that the 148 acres con- 
veyed by Bryant to Horiné, in 1816, has never been re-conveyed; second, 
that Mrs. Horine’s right of dower has never been extinguished to this 
part of the tract; and third, that the deed from Paul Kingston and wife 
was not properly acknowledged and recorded. 

The last objection cannot be available upon the most liberal construc- 
tion of the statate. The deed was undoubtedly good between the par- 
ties, although not acknowledged or recorded at all, and there is no evi- 
dence that Kingston ever made another deed to any other person. Wheth- 
er Kingston, the grantor, was alive at the hearing or not, does not appear; 
but if dead, and no other deed had ever been executed by +him, the title 


ebits tte 
sae. 
OP te Stats 


a 
ul 





J SULA, TER 1848. 





Horine vs. Horine & Funk. Ter 
err ¥ et ¢ 





could not be attacked. If it appeared that Kingstint’ was still alive, ity 
would then have been in the power of the complainant to have ha the 
MY) deed properly acknowledged. 
? As to the title to the 148 dtres conveyed in 1816, to Horine, we see 
no objections to its validity. Admitting the deed from Bryant to him- 
self to be void, the subsequent foreclosure of the mortgage by the court, 
and the sale and conveyance to. Rankin, conveyed the title. The 
principle of equity which prohibits a person from uniting the opposite 
characters of buyer and seller, ¢annot apply in the present case. To 
extend the doctrine to a case like this, would ‘be to hold substantially . ’ 
that a creditor eould not buy property at a sale under his own execution. 
Where there is actual fraud, the interposition of legal proceedings willy _ 
not help the fraudulent purchaser; but there is mo-pretence of actual eo 
pud on the part of Rankin. On the contrary, ‘he purchased in good” #7" 
sith, and to enable him to execute more satisfactorily the obligations of , 
Bryant. 
In relation to the dower of Mrs. Horine, it is sufficient, that she was 
dead before the injunction was dissolved. Whether her representatives 
had any right of action growing out of her dower interest, is a question 
' tot material for us to decide, for if such a right did exist, it was cer- 
a” no incumbrance upon the land. 
Judge Scorr concurring, the decree of the Circuit Court is affirmed. 
* McBarve, J. did not sit. 


HORINE vs. HORINE & FUNK. 


1. In an action against an administrator for money alledged to have been received by him from 
a debtor of his intestate, such debtor is not a competent witness, without a release, to 
prove thé payment of such debt. 


2. Guardians have the power to release a debt due their wards. 


3. An infant may release a debt due him, and it cannot be objected to by a third person. 


APPEAL from Jefferson Circuit Court. 


Corz, for Appellant. 


1. The case made by the complainant’s bill was exclusively cognizable in the County Court, , 
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wf «and consent of pelting could not confer jurisdiction where the law has expressly denied it. 8 Mo. 
z R., 169, Miller vs. Woodward. 

ay The Circuit Court erred in receiving the testimony of Henry P. Horine, an interested Wit- 
ness. The court also erred in the admission of the relgase to Henry P. Horine, to render him 
competent, 

3. The decree is erroneous. It is rendered against Matthias T. Horine, de bonis pongrite, wad 

sd not as administrator of Michael Horine. 

4. There is no evidence to show that any assets of the estate of Michael Horine came to the 
hands of. defendant as administrator. Bac. Ab., tit Ex’rs & Adm/’rs, letter D. 

5, If there were assets that came to the neni of the administrator, yet the court erred in not 
directing an account to be taken and an allowance to be made of all just credits to the adminis- 
trator. Those who seek equity must do equity. 

6. Upon principle and fact, this @lecree is unjust, and should be reversed. The heirs of Mi- 
chael Horine, by their intermedling with the estate of their ancestor, both in Missouri and Ken- 
tucky, without authority of law, became executor de son tort, and would be responsible to the 
lawful administrator for the estate—but are endeavoring, in this action, to take advantage of their 

‘ya, OWN wrong and make an pets person responsible for a loss which was occasioned by their *, 
intermedling. 

7. The acts of Henry P. Horine—money received by him, &c., under the authority of the heise 

Se of Michael Horine, deceased—are obligatory upon said heirs, cal change the character of the — 
a money received from being assets of Michael Horine (there being no creditors) to a matter of 
contract as between an agent and his principal, and the complainants are estopped by their 
acts from proceeding in equity to enforce this demand, which manifestly has no connection with « 
the estate of decedent, as shown by their own witness. 
8. The court erred in not granting a new hearing, for the reasons alledged. 











pf 


_ Frissext, for Appeilee. 
























1. There is no error of which the appellant can rightfully complain. The decree is for the t 
right party and more inoderate in its amount than he could reasonably expect from the circum- 
4 stances with which he has surrounded himself. 

2. All persons are made perties that are required by law to be made parties, and sufficient to 
enable the court to do complete justice. Story’s Eq. Pl., p. 88-9; ib. 89,90, note 1; 16 Vesey’s 
Ch. R., 325-6-7-8; 2 Paige’s R., 19, 20. ' 

3.. As the court can do complete justice in the case, with the parties before it, an objection for 
the want of parties, comes too late at the hearing. The defendant should have demurred. The 
defect, if any, is apparent upon the face of the bill. Story’s Eq. Pl., 202, 414, 415; 2 John. Ch. 
R., 247. 

4. The rule that all parties interested must be technical parties, is a rule adopted for conven- 
ience merely, and is dispensed with when it becomes extremely difficult or inconvenient. 1 Jobn. 
C. R., 349-50, 438-9; 2 Mason’s C. C. Rep., 193-4-5; 2 Paige R., 19,20. 

5. That the practice to permit one or more of a considerable number to sue in behalf of them- 
selves and others standing in the same relation, has been adopted for the purpose of saving ex- 
pense. Hallet vs. Hallet, 2 Paige R., 19, 20. 

6. The court had jurisdiction for the reason that no assets were admitted by the defendant be- 
low, and the complainants were compelled to seek adiscovery of assets. When a party is com- 
pelled to resort to a court of equity for relief, the court will settle the whole subject matter of the 
suit. 

7. The appellant has no right to complain of the decree as excessive, for the reasop that, asad- 
ministrator, it was his duty to settle annually and loan out the money at the best interest he could 
obtain, or he can retain the money in his own hands by leave of the court. He should therefore 
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pay as high interest as the ordinary rate of interest, which was ten per cent. per annum. He’ 
cannot complain of eight per cent. compound interest, which is two per cent. less than the cure 

rent rate. Fad 

8. Matthias T. Horine was chargeable with the sum of $450, paid to him in 1835, if we are to 
believe his statements in his own letters. Nor is there any proof to the contrary, unless a wit- 
ness can prove anegative. The witness states Matthias did not have the horse in his possession, 
nor did hé receive, to his knowledge, any of the proceeds. The words “to his knowledge” are 
equivocal, and should be construed to mean that he did not know that Matthias had the horse in 
his possession, &c.—for he certainly ‘could not know these things unless he had attended upon 
Matthias as his shadow. 

9. The above points cover all that was expressly decided by the court below, and this court will 
not notice other matters (not decided,) especially when the decree does complete justice. 

ay 


Scott, J., delivered the opinion of the Court. 


_ This was a bill in chancery, filed by the appellees; who were complain- 
ants below, in their own right and also as guardians for some infant com- 
plainants, and also in behalf of others, against the appellant, who was 
the defendant: The bill states that the complainants and those for whom 
and in whose behalf they sue, were the descendants, or had intermarried 

i _ with the descendants, of Michael Horine, deceased, who died many 
years before, in St. Louis county, possessed of considerable real and per- 
a nal estate in the State of Missouri, all of which was duly administered 
‘nd divided among the heirs of the said Michael Horine. That part of 
¥ the estate of the said Horine was in Kentucky. That Matthias T. Ho- 
tine, the defendant, took out letters of administration in the county of 
Jefferson, in this State, some years ago, for the purpose of collecting 
that portion of the estate of the said Michael that was in Kentucky.— 
That, as such administrator, the said Matthias received, in the year 1835, 
the sum of $450 from Henry P. Horine of Kentucky, who was indebted 
to the estate of the said Michael Horine. Four hundred dollars of this 
sum was paid in a stable horse and the accounts for his services fortwo 
years, which horse had been sent to Jefferson county in this State, where 
he made-his seasons; the balance of the said sum was paid in cash. The 
bill prayed for a discovery, and that the defendant might account for the 
sums received by him. : 

Horine, in his answer, admits that he took letters of administration on 
the estate of M. Horine, deceased, with the hope of getting some effects 
belonging to his estate. That after diligent search, he found none, but 
incurred a considerable expense, which has not been reimbursed. In 
relation to’the horse and the fifty dollars, of which mention is made in 
the complainants’ bill, he states, that about seven years ago, one Wilson 
































































































































fought a-stud: horse from Kentucky to Bryant’s, near Herculanétim, j in 

erson county, and left the horse at one Bryant’s, who kept the horse 
as @ stallidn: That, from circumstances, believing the horse belonged 
to Henry P. Horine of Kentueky, who was a debtor of the estate of Mi- 
chael Horine, in; order to obtain satisfaction of the said indebtedness, he 
caused an attachment to be levied on him, but subsequently, being con- 
vinced that the horse did not belong to the said H. P. Horine, he dis- 
continued the proceedings. That he never had the horse in his possés- 
sion, nor derived any profit from him... That the money paid by H. P, 
Horine was subsequently recovered from him by process of attachment 
against the said H. P. Horine in the State of Illinois. 

To the answer, there was a replication, and the cause set for hearing. 
The deposition of H.:P. Horine was taken and read on the hearing. An 
exception was made to his testimony on the ground of his interest, but | 
it was overruled, a release to the witness having been first read, which 


“was executed by B. Horine and J. Funk, the complainants, in their own 


right and as guardians for their wards. It appeared from this deposition 
that Horine, as the agent of the estate of Michael Horine, [had received 
claims for collection] amounting to about the sum of $600, which, after 
paying a lawyer’s fee and deducting a compensation for his services, left 
about $480, which was paid over to the defendant, ir the manner stated: 
in. the bill. 

Letters from the defendant to H. P. Horine were read, in one of which 
it is. stated, “<I have to observe that your proposition is accepted in 
your letter to Mrs. E. Bryant is now before me, to which in answer I 
have to-reply, that it will be impracticable for me to meet you in Louis- 
ville by the 1st of May, as I shall then be in New Orleans; if you will 
send me what you think the balance may be, deducting the horse and his 
services for two years, say in the whole $400, and please send it by mail 
at.our expense in as large notes as possible we will receipt to you in full. 
Please let me hear from you upon this subject.” It appears, moreover, 
from the contents of this letter, that it was an answer to one addressed 
to Mrs. E. Bryant, a relation of the defendant, by H. P. Horine. 

in another letter, the defendant writes to H.P. Horine, “Yours of 8th 
May is now before me, in answer to which I have to say I was somewhat 
disappointed in not receiving some money with it as the heirs here are 
very impatient about the business. Please send us some as soon as con- 
venient, say 20, 60 or $100 at a time—we will pay the expense. Printer 
has been almost dead this spring; at one time I would not have given $5 
for him; he however is better; he will do nothing this season.”’ In an- 





received, containing $50, hich I hereby acknowledge the receipt.of.” 
These letters were respectively dated in March, June and July, 18365. 

A witness for the defendant testified that the horse,stood at Bryant’s 
in Jefferson county; that the defendant never at any time had'the pos- 
session of the horse, and that he endeavored’to attach the horse for a 
debt due the estate of M. Horine, deceased, but the horse was taken 
across the Mississippi and went into the possession of Abraham Horine, 
the father of the defendané¢, when he very soon died. That the horse was 
sent by H. P, Horine to Missouri by one: Wilson. 

The court decreed against the defendant, and adjudged him to pay the 
sum of $900 05. This amount was made by compounding the interest 
annually at eight per cent. From this decree the defendant appealed. , 

Henry P. Horine was primarily, liable for the debt, with the payment 
of which Matthias Horine, the defendant, is sought to be charged. If. & 
the defendant is made to pay it, Henry Horine will be exonerated. He * 
is then directly interested in saddling the burden of it on the defendant, — 
If the evidence is to be believed, he is yet owing a part of the debt out 
of which. this controversy arose. The complainants are entitled to a 
recovery from one or the other of these persons; on what principle is it 

that one of them who is primarily liable can be called to show that it 
~ should be paid by the other? In the case of Collins vs. Ellis, 21 Wend. 
397, it was held that a person prima facze liable for the payment of a 
debt is not a competent witness to sustain a suit in which the debt or a 
part of it is sought to be charged upon a third person or upon a fund in 
his hands. 

A release executed by the guardians was not effectual to restore the 
competency of Horine. ‘They had no authority by law to execute’a re- 
lease for their wards. A release by an infant himself is generally suffi- 
cient for this purpose, for it may be only voidable and not void, in which 
case a stranger shall not object to it. Greenleaf, see. 427. Independ- 
ently, however, of these considerations, there were other parties to the 
suit who did not execute the release—so, beyond. all question, Horine 
was interested. 

If Horine’s deposition be thrown out of consideration, thers is not 
evidence sufficient in the cause to warrant a decree against the defendant. 
It cannot escape observation that the letter of H. Horine, making pro- 
positions to the defendant, is not produced. That letter might reflect 
light upon the transaction. It is a little suspiciaus that all the letters 
which make against a party should be carefully preserved, whilst no so- 














It does not appear that the horse ever came to. the pos- 
de podants—bip allusion to the state of his health is not, of 
9 establis vthat fact. It is asserted in the answer, and 
empt. was paaealys subject the horse to the pay- 


ebt due-by" oe of attachment, which 
failed. This iatemal , of the answer is eorroborated by the testimony 


of a witness. The existence of this fact would negative the inference 
that the horse ‘was ever received by the defendant. There might have 
been claims upon him, or other reasons for withholding him. It is also 
in evidence that the horse was removed to carp where he shortly af- 
terwards died. 

The defendant took out letters of administration in this State. These 
| did not require him to go to another State to collect the debts due the 
| a estate of his intestate, especially as he had no evidence of debt against 
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~H. P..Horine, who resided in Kentucky, on which suit could be brought. 
Such being the law, if a horse of a non-resident debtor should he found 
“in this State, and an attempt should be made by an administrator to sub- 
ject him to the payment of a debt due his intestate, which should fail, it 
would be hard to hold the administrator liable for such failure. It is 
clear that an administrator cannot convert a debt or change a security 
of his intestate without subjecting himself to a liability for its ultimate 
payment. But under the circumstances of this case, if the administra- 
tor did consent to receive the horse in part satisfaction of the debt, as 
there was no obligation on him to go to Kentucky, as the horse was the 
only property of Horine in this State, as his ability to pay the debt, had 
he been pursued abroad, was doubtful; from the facts that he had with- 
held anoney collected by him for a number of years, and had as yet failed 
to pay over a portion of it, would it not be extremely hard: to make him’ 
liable, when there is nothing showing that he acted in bad ‘faith; but, on 
the contrary, all the circumstances warrant the belief liis course was 
the most judicious that could have been pursued? We will not, how- 
ever, put our decree on this ground, but we feel perfectly satisfied in 
saying that, after the exclusion of the deposition of Horine, the evidence 
is insufficient to warrant one against the defendant. 
The other Judges concurring, the decree will be reversed and the bill 
dismissed. 
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GLASSCOCK vs. MINOR. 


1. A mistake in the represextation of facts as to thaqalitg. of, or Shae bisa, by gwhich a 
party is induced to purchase, will A gnc! Semen aie h 1 ey pach mis- 
take may have occurred. ‘Sabi ol Ag ae 


2 A mistaken opinien as to title novi the means of information being equally accessible 
to both vendor and purchaser, is nc fraud. 


APPEAL from Marion Circuit Court. 


Revo, for Appellant. 


The decree dissolving the injunction and dismissing the bill for want of equity, is erroneous; 
for if the bill, taking it as true, contains equity, the answer admits all the essential allegations 
except the intent to deceive in making the false representations, and the. only thing set up in the 
answer by way of excuse, is the ignorance of the defendant that the representations were false at 
the time he made them. 10 Ves., 475; 1 Vernon, 136; 9 Ves., 23; 2 Vernon, 150; 1 P. Wm. 240. 


Grover & Campsett, anp Buckner, for Appellee. 


1. The record of the proceedings at law, on foreclosure of mortgage, not being filed, and oral 
testimony having been given of the same without objection, the same wil! be considered by this 
eourt. This evidence shows that Glasscock made defence at law, and that his defence was over- 
ruled. We insist, therefore, that no defence which might have been made at law, can be again 
relied on by bill in this case. If a party have a defence which by due diligence he could have 
preferred to a court of law, will equity relieve? Story’s Eq., vol. 2, p. 179, 180, 181,182; Har- 
din’s Ky. R., 1235 3 Monroe R., 299. 

2. The bill i in this case is ina upon the allegation of fraud and failure of cotieidettiets 
which would, if.true, have constituted a good defence in the action atlaw. 8 Cowen’s R., p. 33; 
il Johns. R, p. 50. 

3. The matter alledged in the bill as the ground of fraud, to wit: that Minor stated he hat ex~ 
amined the records, that he could find no conveyance from Dickerson, and was therefore of opiti- 
ion that none existed, 1s mere matter of opinion, and cannot be imputed to fraud. 

4. But if it were otherwise, it is most manifest that this plea of fraud by Glasscock is unforind- 
ed. The answer solemnly avers he bonght for speculation after being acquainted fully with the 
circumstances; that he was clerk of the court and knew at the time of the transaction all about 
the partition; when suit was brought he preferred no complaints; but promised to pay the notes— 
made defence when sued, but not a defence grounded on fraud—after judgment begged day—after- 
wards paid $400, and begged further indulgence, never mentioning fraud—does not charge in his 
bill when he first discovered the supposed fraud—and only enjoins when he is again pressed with 
execution, then suffers his appeal to remain unprosecuted nearly twelve months; these are cir- 
cumstances, in our opinion, entitled to great weight in the case. 














Napron, J., delivered the opinion ‘of the Court. 


Glasscock filed a bill to enjoin the collection of a judgment at law 
obtained by Minor for the purchase money of certain real estate sold by 
Minor to Glasscock. The facts, as gathered from the bill and answer, 
were as follows: 

Minor sold Glasscock nine lots in the town of Palmyra, for two of 
which, he gave a deed with a warranty of title. For the remainder of 
the lots, he executed a quit claim deed. The consideration for the entire 
lots was $800; the two lots, for which a deed with warranty was given, 
being worth about $250. Minor’s title to the lots, which he did not war- 
rant, was derived from one Dickerson, and so described in the deed giv- 
en to Glasscock, and this title proved worthless. Minor took a deed of 
trust or mortgage upon the property, to secure the purchase money, and 
foreclosed the mortgage by regular proceedings in the Circuit Court of 
Marion. Glasscock paid off $400 of this judgment, and this bill is 
brought to restrain the collection of the remaining $400, and to annul the 
contract, and have so much of the purchase money returned as formed 
the consideration of the lots to which title failed. 

The ground upon which this decree is asked, is, that Minor represent- 
ed to Glasscock, when the treaty for the purchase was on foot, that he 
had examined all the records, and had ascertained that there was no 
conveyance from Dickerson, (previous to the one to himself,) and that 
he considered the title good; which representation was false and fraud- 
ulent, inasmuch as there had been a partition, duly recorded in Ralls 
county, by which Dickerson’s interest had been conveyed in 1820, to one 
Caldwell. 

Minor admits all the facts charged in the bill, except fraudulent repre- 
sentations on his part. He admits, that he had examined the Records in 
Ralls, Marion and Pike, and that he had found no evidence of any con- 
veyance from Dickerson, and that he was of opinion that his title was 
good, and that he so stated to Glasscock; but he affirms that Glasscock 
was fully advised of the state of the title, so far as he could give him 
any information, and that Glasscock was buying on speculation; and that 
he never knew of any defect in the title, until he read the complainant’s 
bill. He denies all fraud or intentional misrepresentation. 

The cause came for hearing on the bill, and answer and testimony.— 
The only evidence given at the hearing, in addition to the record of the 
proceeding in the Ralls Circuit Court, by which partition was made, was 
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of. Minor’s counsel, who stated, that he had received the $800 note from 
Minor for collection, and that Glasscock paid him $400, after the suit 
had been commenced by Caldwell’s heirs for the lots, without saying any 
thing about fraud, and that Glasscock had never said anything about fraud, 
as far as the witness knew, until the collection of the remaining $400 
(for which the note was given).was pressed. The bill was dismissed. 

There is no material difference between the charges in the bill, and 
the admissions of the answer, except in the matter of fraud. The charge 
of the bill is, that Minor represented, that he had examined the records 
of certain counties, and found no conveyance from Dickerson; and that 
there was in fact a proceeding in the records of the Circuit Court of 
Ralls county, affecting Minor’s title, of which he was aware at the time 
he made the above representations. Minor denies all knowledge of this 
record, and there is no proof to contradict his answer. Minor admits, 
however, that he made the statement charged in the bill, and that it turns 
out that there was a proceeding on the records of the Ralls Circuit Court 
which defeated his title. Of this proceeding he had no knowledge until — 
this bill was filed. 

As the case stands, there is no pretence of actual fraud. The ques- 
tion, however, still arises, whether Minor’s mistake has not equally mis- 
lead the complainant, and if so, whether he will not be compelled in a 
court of equity to make good his representations. 

There are numerous cases in the books in regard to misrepresentations 
concerning the quality of the land sold, and it seems to be a very preva- 
lent opinion in cases of this character, that even an innocent mistake, 
by a party selling, where it operates as a surprise and imposition on the 
other party, in a matter forming a material inducement to the purchase, 
will be regarded as a fraud in law, and will authorize a court of equity 
to set aside the contract. The doctrine of these cases would not apply 
to representations as ¢o title, where such representations were of mere 
matters of opinion, but where false representations of facts have been 
made touching the title, there is no reason why they should not have the 
same effect upon the contracts as though they concerned the character 
or condition of the land sold. 

This misrepresentation must, however, not only be in a material mat- 
ter, but it must be in a matter, concerning which, confidence is reposed 
in the party making it, and by which the other party is actually mislead. 
Where both parties rely on their own judgment, and the matter about 
which the representation is made is a mere matter of opinion, equally 
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open to the examination of each, a court of equity cannot interfere. 
Smith vs. Richards, 13 Peters, 26. 

The manner in which Minor’s mistake is accounted for, leaves no room 
for any suspicion of fraud. The proceeding which vitiated his title, was 
a partition among the heirs of Dickerson, and of course was only record- 
ed among the records of the regular proceedings of the Circuit Court 
of Ralls county. Minor’s search was no doubt confined to the books of 
deeds, &c. Minor gave the complainant all the information which he 
himself had in relation to the title, and the complainant was buying upon 
speculation. The deed wasa mere quit-claim deed, and contained no 
warranty, except against Minor and his heirs, and it is obvious that nei- 
ther Glasscock or Minor had full confidence in the validity of the title. 
But the conduct of the complainant is, in our judgment, conclusive upon 
the question. After the note given for the lots had been placed in the 
hands of a lawyer for collection, Glasscock promised to pay the money, 
without saying any thing about fraud, and this occurred after the suit of 
Caldwell’s heirs had been instituted. Suit was brought by Minor upon 
the mortgage, and a judgment obtained, and four hundred dollars paid 
by Glasscock upon the judgment, without objection, and it was.not until 
the collection of the remaining four hundred dollars was pressed that 
Glasscock, the complainant suggested his defence of fraud. Is not this 
long delay conclusive that Glasscock understood the matter as Minor 
had, and that he was not in fact mislead by these representations of Mi- 
nor, and that he did not confide in them? The defence of fraud would 
seem to be an afterthought. We do not mean that a mere delay in as- 
serting his rights should be visited upon the tomplainant as a forfeiture, 
but that this circumstance, cénnected with the other facts in the case, is 
sufficient to satisfy us, that the complainant and defendant were dealing 
with each other upon their respective judgments of the value of the ti- 
tle: This is therefore not a case in which a misrepresentation of facts, 
innocently made, should be construed as a fraud, because the Jong si- 
lence and acquiescence of the complainant, after the defect of title was 
discovered, shows that the statement of the defendant had not induced 
the purchase. 

The other Judges concurring, tie decree is affirmed. 
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WILDBAHN vs. ROBIDOUX. 


. An agreement in writing to convey such lots as thejgrantor shall select, cannot be changed 
by parol so as to require the grantor to convey such Jot as the grantee may select. 


- In a bill for the specific performance of a contract to convey land, it is not necessary to 
alledge that the contract was in writing. The presumption is thiat the contract is valid. 


. Where to such a bill defend int pleads that the contract was not in writing and was void, and 
at the same time answers denying the contract set up in the bill, the answer overrules the 
plea. 


. To entitle the plaintiff to a decree against such answer, a contract in writing must be shewn. 


APPEAL from Buchanan Circuit Court. 


I. N. Jones, for Appellant. 


1. The defendant’s plea is overruled because his answer precedes it. Mitford’s Pl]. 364; note 1. 

2. If the answer of defendant is made in support of the plea, the court will intend the matters 
charged in the bill against the defendant, unless they are fully and clearly denied in the answer. 
Mitford, 362; note 1. 

3. As the defendant admits the contract as stated, and offers to perform it without insisting on 
the statute of frauds as a defence, he will be compelled to convey the lots subscribed, and the one 
selected and mentioned in the bill, as one of them. Mitford, 328-9; 2 Story’s Eq., 57, sec. 755. 

5. Should defendant’s plea even be allowed, it extends only to the lot mentioned in the bill as 
having been selected by complainant, the answer edmitting the contract and offering to perform, 
will render bim liable in this case to convey the lots subscribed, or pay their value; and the court 
below should have given a decree for the value of the lots or referred the case to a commissioner 
to select the lots, and then have decreed a conveyance of the same. 

5. As complainant, as a trustee, on’ the faith of the subscription and promise of defendant, ex- 
pended his money and labor in the purchase of materials, &c., in the performance of the work, 
equity will\compel defendant to indemnify complainant to the extent of the injury he has sustained. 
2 Story’s Equity, 77-8, sec. 768. 

6. As defendant has refused since the commencement of the suit to convey any lots to complain- 
ant, and has failed to tender a deed for the same according to his undertaking, he should be de- 
creed to pay the costs below. 


StRINGFELLOw, for Appellee. 


1. The defence that the agreement, if any, was not in writing and therefore void by the stat- 
ute of frauds, was properly made by plea. Story’s Eq. Pl., sec. 697, p. 668, 669, 
2. The plea if held to be irregular because of the filing of an answer, yet, being replied to by 
complainant, cannot now be objected to. Story’s Eq. Pl., sec. 761-2-3, p. 720. 
3. The answer however was only to part, and the plea to balance of the bill, and the plea was 
not thereby overruled. Story’s Eq. Pl. sec. 647. 
ra 
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© Scorrt, J., delivered the opinion of the Court. 


This was a bill in chancery for a specific performance of a contract 
to convey a lot of ground. “The bill in substance alledges, that the in- 
habitants of the town of St. Joseph being anxious to prevent a creek 
which flowed through their village from injuring their lots by its inun- 
dations, subscribed a paper by which they agreed to pay to the complain- 
ant, S. Wildbahn, the several sums opposite theirnames, for the purpose 
of putting two hundred feet of a trunk or race in said creek. The de- 
fendant, Robidoux,- who was the chief proprietor of the town, to this 
paper made the following subscription: ‘Joseph Robidoux, two in-lots, 
one corner lot, and one hundred dollars.” At the time Robidoux sign- 
ed the paper, he promised to complainant that he would convey to him any 
two vacant in-lots and a corner lot to which he had a title, and that 
might be selected by the complainant. That when the work was nearly or 
quite completed, complainant selected an in-lot, No. 2, in block No. 
3, and notified Robidoux thereof, who made no objection, but promised 
to convey the same to the complainant. That Robidoux afterwards re- 
fused to convey the lot selected. The prayer of the bill is, that the lot 
may be decreed to be conveyed by the defendant to the complainant. 

There is an answer, in which most of the facts contained in the bill 
are admitted to be true, but it is denied that the defendant ever agreed 
to convey the lot mentioned. A replication was filed to the answer, and 
there was also a plea of the statute of frauds and perjuries, insisting 
that there was no note or memorandum in writing of the agreement to 
convey the lot in the billdescribed. Onargument this plea was ajudged 
sufficient, and the truth of it was put inissue. There was evidence of a 
parol promise to convey the lot, butno contract in writing was produced 
or proved. The bill was dismissed, and the complainant appealed. 

The answer covers the ground occupied by the plea, then the plea is 
overruled. Story’s Plead., sec. 688. It expressly denies that any pro- 
mise was ever made toconvey the lot. So that it is incongruous with the 
plea. Why insist on the statute when no promise was ever made ?— 
When an agreement is denied in the defendant’s answer, itis not neces- 
sary for him to insist upon the statute asabar. But the complainant in 
such case must produce legal evidence of the existence of the agreement, 
which cannot be established by parol pooof. Ontario Bank vs. Root, 3 
Paige, 481; Cozine vs. Graham, 2 Paige, 181. If an agreement is al- 


ledged to have been made, it is not necessary to aver that it was in wri- 
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ting, for the law will presume that it was avalid one. Formerly, an idea 
prevailed that a court of chancery was compelled to execute a parol 
contract admitted by the answer, although the statute was at the same 
time insisted on against the relief sought. But it is now well settled that 
a party may admit the agreement and insist on the statute as a defence, 
but ifthe agreement is admitted and the statute is not insisted on, a spe- 
cific performanee will be decreed, on the ground that the party has 
thereby renounced the benefit of the statute. Quzlibet protest renun- 
ciare jurt pro se introducto. 

There being ao matter charged in the bill which might avoid the bar 
created by a plea of the statute, such as acts of part performance or 
fraud, the plea proper in the case would have been one which is termed 
a pure plea, such a one as requires no answer to support it. Story’s Pl., 
sec. 764. The answer having overruled the plea, and the agreement 
being denied, the complainant was bound to produce legal evidence of 
the existence of the contract sought to be performed. It could not have 
been established by parol evidence. Although no objection was made to 
the parol evidence, the matter in dispute on the trial not requiring it to 
be expressly stated, yet, asthe court dismissed the bill, we must presume 
it was for the reason that the evidence was incompetent to establish the 
agreement, and to disprove the truth of the plea. 

It is clear that the written contract, and the one sought to be enforced 
by the bill, are variant. By the one, the defendant is to convey such lots 
as he pleases, so that they are in-lots and an out lot; by the other he is 
to convey a lot selected by the complainant. Parol evidence, it is evi- 
dent, was not admissible to vary the written contract. Brodie vs. St. 
Pauls, 1 Ves. jr., 326; Jordon vs. Sawkins, 3 Bro. Ch., 388; Parkhurst 
vs. Van Cortlandt, 1 John. Chan., 275. 

The other Judges concurring, the decree will be affirmed. 


IN THE MATTER OF TONEY, atias WILLIAM MORTON—on naseas corpus, 


1. Neither the Suprezne Court, nor any other court or Judge can on a petition for a habeas corpus; 
investigate the legality of a conviction in, or ajudgment of a court of competent jurisdic- 
tion. 
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2. A person convicted and sentenced as a free person to imprisonment in the penitentiary can 
not be discharged on a habeas corpus, on the petition. of a person alledging such convict 
to’be his slave: 


3. Jf a slave be committed and sentenced to the penitentiary, such fact not appearing in the 
record, it is an error of fact, and may be corrected by the court in which the judgment 
was rendered, on a writ of error coram vobis. 


In July, 1842, Toney, a slave, escaped from the service of his master, 
Thomas Williams, who resided in Montgomery county in the State of 
Tennessee, and came to St. Louis in this State. Whilst in that county, 
he committed four grand larcenies, for which he was severally indicted 
and tried at the July term of the Criminal Court of St. Louis county, 
and sentenced to eleven years imprisonment in the penitentiary. He was 
arraigned as a free person by the name of William Morton, and on his 
arraignment pleaded guilty to the several indictments. His master, who 
had not heard of him since his escape in 1842, being informed of his 
confinement in the penitentiary here, sent on an agent, Wm. H. Stuart, 
who identified the slave, and on his behalf, who freely consents to this 
proceeding, and as agent for his owner, applied to this Court for a writ 
of habeas corpus for the discharge of the slave, as the law does not war- 
rant his confinement in the penitentiary for the offences of which he was 
convicted, he not being afree person. These facts appearing in the pe- 
tition and the exhibits thereto, it was agreed by the parties, that the 
right of the prisoner to his discharge should be determined on the appli- 
cation for the writ. 

In deciding on the propriety of discharging a prisoner on habeas cor- 
pus, this Court exercises no appellate jurisdiction. In the exercise of 
this power, it is confined within the same limits which would restrain a 
Judge of the Circuit or County Court in its exercise. It can give no 
other or greater relief than is afforded by these officers. If the idea of 
all appellate jurisdiction is discarded, it will be obvious that this Court 
nor-no other court nor officer can investigate the legality of a judgment 
of a court of competent jurisdiction by a writ of habeas corpus. If the 
Court has jurisdiction of the subject matter and of the person, although 
its proceedings may be irregular or erroneous, yet, they cannot be set 
aside in this proceeding. The party must resort to his writ of error or 
other direct remedy to reverse or s°t aside the judgment, for in all col- 
lateral proceedings it will be held to be conclusive. 
+, The sixth section of the third article of the act regulating proceed- 
ings on writs of habeas corpus, expressly directs, that the prisoner shall 
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be remanded if it appears that he is confined by virtue of the final judg- 
ment or decree of any competent court of civil or criminal jurisdiction. 
This plain and express provision existing, and being in consonance to 
settled principles, we do not feel ourselves authorized to look into‘ether 
parts of the statute in order to ascertain whether relief may not be af- 
forded by them, as we cannot suppose that the legislature intended to re- 
peal it by any implication. 

There is then the judgment of a court of competent jurisdiction, au- 
thérizing the confinement of the prisoner, and we cannot, in this collate- 
ral proceeding, question the correctness of that judgment. The judg- 
ment of the court is, however, erroneous, and on the facts assumed, the 
party is entitled to some remedy. The error is one of fact. As the re- 
cord stands it warrants the judgment, and it is an error of fact which 
produces this difficulty. If the prisoner was a slave and it so appeared 
on the record, the judgment would be clearly erroneous. It is settled, 
that for an error in fact in the proceedings of a court of record, a writ 
of error coram vobis will lie to revoke the judgment, whether it be a 
court of civil or criminal jurisdiction. 2 Tidd, 1191-2. 

If a judgment is rendered against an infant who appears by attorney, 
this is an error of fact for which a writ of error coram vobis will lie. 
So, if a judgment is rendered against a married woman who is sued as a 
feme sole; and so, it is conceived, of a judgment sentencing an infant 
under sixteen years of age to imprisonment in the Penitentiary, as our 
statute does not permit such punishment to be inflicted on him. 

No difference is seen between those cases and that now before the 
Court, and as the prisoner consents and is anxious for his discharge, we 
are of opinion that the Criminal Court of St. Louis county can award 
the writ and give the party such relief as he is entitled to by law. 

Writ denied, the other Judges concurring. 
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